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From’ Philadelphia i in: 1787: ite. Phil delphia’i in: igiri gür r wilitds’ 
` turn back and forth tonight, toj pay" tribute; to. the “constitutional i 
coritribütions of the Fathers and, toi inquirė into the. ‘constitutional 
conduct -of some of their sons. it We- praise the Fathers aš hard- : 
headed realists, we may invoke: “their? example to: Justify a přo- . 
pensity for realism among: ourselves.. They were creators..We seek - 
to be scholars. Their aim ‘was to build; ours is to understand and to ` 
evaluate. Toward them and théir building we may bow in deep a 
piety, but without obligation to let awe or Teverence obscure our. ' 
glance at the work of their successors. 
Happily, too, our piety need not dtm our eyes in esas at the 
‘work of jhe Fathers. Without falsity of-fact or of sentiment, we 
may appraise their achievement. *We need not think’ of them as 
demigods or as men‘who met to lay their fortunes onthe altar of 
their country. We can.aevépt to the full the view that their design 
was to create @ government that would serve the’Interests they had- 
most at heart. If’they assumed that what would'be best for them- 
selves would be best also for the general good, in this they were not 
unique. Even today, men sometimes fuse the special and’ the gen- 
- eral, as perhaps some papers on our program may prove. 
‘Man need not be noble to be wise, unwise as it may be in the 
. ‘long run not to be noble. The advancement of special interests may 


Ss" at a: given time conduce. greatly to a wide general interest. The 


wisdom of ‘the: achievement of 1787 may be gsSessed by an evalua- 
_ tion of results’ without inquiring whether it was*the fruit of sacri- 
fice. The results, of .course, may: be overestimated. Post hoc and ; 


-* Presidential address delivered before the American Political Science Associa- 
tion at its saci ica annual meeting, Philadelphia, Pennsylvania, December 27, 
1937, 
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propter hoc are not the same. I db not attribute to our Constitution 
or to our form of government all the good things that have come 
to us in a hundred and fifty years, as some foolish and flowery folk 
are wont to do. I do not suggest that our form of government is 
superior to that of our English brethren across the sea. I know that 
it is far from ideal, as are most things that I know. Yet I am firm 
in the judgment that it fully meets high tests of statecraft. No 
words are needed to adorn the tributes inescapably rendered by 
the familiar facts. The Fathers may rest their fame, both upon the 
survival and evolution-of-the system they devised, and upon a com- 
parison between what the. Constitution created and what it de- 
stroyed. Happily when we reckon gains and losses, we can count the 
loss as part of the gain. 

By the adoption of the Constitution we lost thirteen small, al- 
most independent nations*which had struggled none too sacri- 
ficially in a common cause that geography, a great leader, and 
foreign aid brought to a successful end. This successful end was 
followed by a failure to make a new successful beginning. Thir- 
teen commonwealths—and in addition my own rebellious Ver- 
mont that was independent in fact though not in law—fourteen 
commonwealths went their almost separate ways with more 
thought of what each had in isolation than of what together they 
had in common. Our early e pluribus unum had in it more of 
pluribus than of unum. The jealeusy and selfishness of" separate 
states afforded nothing to be proud of. We may explain and excuse 
and forgive, bùt we cannot be proud. So far as I know, we have 
never had local ot-national celebrations in honor of November 15, 
1777, July 9, 1778, or March 1, 1781. Only by diligent research 
did I discover that these are the significant dates in the initiation 
and ratification of, the Articles of Confederation. 

We celebrate the Fourth of July, and we have Sons and Daugh- 
ters of the Revolution who seek to guard us against further revolu- 
tion, or even evolution. Causes may be celebrated even though 
they are lost causes. There are Sons and Daughters of the Con- 
federacy. But there*are no Sons and Daughters of the Confedera- 
tion, unless perhaps because of some of their ideals we should so 
classify.the late but unlamented American Liberty League. Some 
one said of Glfdstone that,his conscience was not his guide but 
only his accomplice. Many there are who enjoy a similar com- 
panionship with, the Constitution. For guidance, they seem to pre- 
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fer the Articles of Confederation. Yet they do not emblazon the 
Articles on their banners aad they do not point-with pride to those 
who fought hard to save the Confederation from its fall: There is 
no hero of the lost cause of the Confederation to compare with 
Robert E. Lee of the Confederacy. 


Government under the Articles was a slim and pretty futile per- 


formance. Its fortunate feature was that it was so unfortunate that 
it cried aloud to Heaven and to George Washington and Alexander 
Hamilton and others for something drastic to be done about it. 
Something was done about it, and that is what we are here to 
celebrate. Whether we look back from Philadelphia in 1937 to 
Philadelphia in 1787 or look back from Philadelphia in 1800 to 
Philadelphia in 1780, the contrasts pay the same tribute. To me, 
the miracle is not that something was done about it, but that the 
particular something was done so wisely that the Framers have 
proved themselves builders not merely of a temporary bridge but 
of broad avenues beyond that are adequate today if only we have 
the wisdom to follow where they lead. 

As one muses over the miracle, one must wonder what the 
Framers would think today if they could return and receive the 
homage that we pay them and see what we have done with what 
they began. They might be amazed tô find that the structure they 
designed.is still the formal framework of our institutional life. They 
ought to be amused to discover*’that to some of their descendants 
this framework seems so sacred that the thought of change is im- 
pious. For they indulged in change, they planned for change, they 
provided the way of change. They and their friends agreed upon 
further change as the price of securing the immediate change they 
sought to bring about. 

More important still, they left open the way ef change by what 
they left undone. In frammg their grants to the new national 
government, they contented themselves with marking great out- 
lines and designating important objects, leaving to the future the 
deducing of minor ingredients from the nature of those objects. 
It was a Constitution they created, not a narrow prison crammed 
with the prolixity of a legal code. So Marshall tells us, and so in 
his time in some far-reaching ways he helped to prove trie. If in 
other ways he sometimes forgot that it wds a Constitution he was 
expounding, he but exemplified a human frailty against which we 
must be ever on our guard. , e. 
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Perhaps the Framers would be more pleased than surprised that 
their instrument has so long endured. (hey left it so flexible that 
future generations could adapt it to their needs. The strain of adap- 
tation could hardly equal the strain of creation. The Fathers were 
not men to let themselves be strangled by the dead hand. They 
were not slavish and abject worshipers of precedent. They were 
creative architects. They knew that the Articles of Confederation 
declared that the loose union created by it should be perpetual 
and that no change should be made therein except by the vote of 
Congress and the ratifications of the legislatures of all the thirteen 
states. They knew also that such a strait-jacket left little room 
for the expansion essential to effective national life. So, boldly they 
disregarded the Articles and proposed a new way of securing a 
new and wholly different plan of government. They acted, not as 
lawyers tracing a chain of title, but as statesmen dealing with a 
crisis. 

Had such boldness come from men wielding political power, it 
would have raised grave questions of legitimacy. The Framers, 
however, were without power. They had only judgment. They 
were impotent to impose their will on anyone. They could only 
propose their wisdom and hope it might prevail. It was not they 
who ordained and establishéd. Though they had credentials from 
their states, their function was not official. Thus their infidelity to 
the existing legal order fell short of treasonable indulgence in the 
rebellion they would instigate if indispensable to the formation of 
the new union. With Congress and the state legislatures competent 
to prevent it, it ws no great blot on the legal scutcheon that ratifi- 
cation was to be by conventians. What was really unconstitutional 
was the cancelling of the requirement of unanimity in state ratifica- 
tion. There was offered in the convention some high political theory 
to make nine equal to thirteen, but the stiffer canons of law and 
mathematics made the enterprise precarious even for such a flexible 
wand as political theory. There was a season when North Carolina 
and Rhode Island were the victims of secession. Not until that 
season ended can we regard the Constitution as constitutional. In 
the interim, there’ was no Supreme Court to interpose without im- 
pugning its awn paternity. 

Philadelphia has oftén been called the birthplace of the Con- 
stitution. It would be gracious of a guest in Philadelphia to endorse 
the claim, byteregard for truth and legality forbids. The Constitu- 
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tion was born in Congress and in the legislatures and conventions 
of thirteen states. Only by wrongly regarding the Framers as 
usurpers and dictators can Philadelphia claim to be the birthplace 
-of more than a suggestion. Yet Philadelphia has other claims to 
similar fame. It was the sole birthplace of the Declaration of Inde- 
pendence. It was one of the multiple birthplaces of the Articles of 
Confederation. And if the Constitution is what the Constitution 
does and what is effectively done in its name, Philadelphia may 
claim to be the birthplace of new articles of the Constitution every 
time that a Supreme Court decision turns upon the fact that 
Mr. Justice Roberts has made another shift. Yet this of course 
is true only if the Supreme Court or the Justice with the cast- 
ing vote exercises something that could be called power. Un- 
happily for Philadelphia, the possession of power is officially 
disclaimed. 

As today it is the vote of the odd man that tips the scales in 
crucial constitutional conflicts, so in .1787 and 1788 it was the 
votes of the mén in the ratifying conventions that tipped the 
scales in resolving whether we should have a new strong govern- 
ment or relapse into futility before venturing to try again. The 
cities which were hosts to these conventions will-do well to cele- 
brate this sesquicentennial season ôn their seyveral* appropriate 
dates. They will do well to study the constitutional battles be- 
tween opposing parties in as detatled and objective a way as mili- 
tary men study the battle of Gettysburg. For in various states it 
was a hard tussle to win for general measures. To open argument 
on the merits were added skillful political strategy and tactics. If 
to the appeal to reason was added the appeal to interest, the 
activity of interest was not confined to either side. The appeal to 
interest is prevalent and potent even in 1987.-Economics is the 
stuff of politics in campaigns, in legislation, and in executive acts. 
Those who think it vulgar for farmers or laborers to exert political 
pressure to gain desired ends may find comfort in remembering 
that this is in the best aristocratic tradition. The well-born and 
well-to-do may proudly claim that they have served as teachers 
and leaders of the masses. 

New Hampshire was the ninth state to ratify, on June 21, 1788, 
and she should have a special celebration. Yet whatever the 
Framers said about nine states being enough, the New Hampshire 
vote would have been ineffective had not Virginia apd New York 
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later acceded. Whether really legal or not, the Constitution can 
count its actuality from the narrow squeeze in Poughkeepsie on 
July 26, 1788. North Carolina and Rhode Island could not long 
endure their loneliness after eleven seceding sisters had left them. 
The seal of ultimate legality was placed upon the Constitution by 
their recalcitrant and reluctant hands. Political scientists with 
their sordid sense of realism may crown New York as the final 
co-donor of the Constitution, but lawyers with their nobler feeling 
of respect for what is nominated in the bond must give the palm 
- to Rhode Island. She it was who first conferred constitutionality 
upon the Constitution a year and a half after the dying Congress 
under the Confederation had started the new electoral machinery 
and a month after the new government had fully started on its way. 

In nothing did the Framers show more political skill than in 
devising the plan of ratification. I will pay no tribute to their 
high political theory in asserting that legislatures were incompe- 
tent to ratify and that conventions were the only true organs 
that could speak for the people, for I know that they cared more 
for the people in theory than in fact. Whether they fooled others, 
some of them did not fool themselves. Gorham and King and 
Randolph put forth hard-headed practical reasons for preferring 
conventions-to legislatures. Fhe new system would excite the envy 
of local demagogues who would be strong in the legislatures. 
Clergymen in Massachusetts could sit in a convention but not in 
the legislature. They were generally friends of good government. 
Their services were valuable in forming and establishing the con- 
stitution of Mass&chusetts. Legislatures have two houses and a 
lot of business. A convention js a single body concerned only with 
a single question. Legislators would hate to lose power to the new 
Federal Congress..Members of conventions could contemplate im- 
partially without the intrusion of selfish aims. So it goes in Madi- 
son’s Notes. And perhaps the high political theory added a moral 
insulation that helped some minds to keep their left lobe from be- 
ing too aware of what their right lobe was doing. 

How well conceived, in fact if not in theory was the mode of 
ratification is established by its triumph in the face of great apathy 
and hostility..Only in conventions could the requisite ratifications 
be secured. In five state*conwentions, the vote was so close that a 
few changes would have meant defeat. The roll of such necessary 
changes is as follows: in Pennsylvania, 12; in Massachusetts, 10; 
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in New Hampshire and Virginia, 6 each; and in New York, 2. With- 
out New York and Virginm the new union would have been impos- 
sible; and in these two states the result depended upon eight votes 
that did not go the other way. In Massachusetts there were 24 
clergymen in the convention, presumably friends of good govern- 
ment. The majority for ratification was 19. Rhode Island's ulti- 
mate seal of legitimacy had the purifying power of a vote of 34 to 
32. All in all, it was a near thing, as Wellington more emphatically 
said of Waterloo. It is familiar history that the so-called ratifica- 
tion by the people was in fact ratification by a selected few who ` 
not infrequently did not represent the views of the majorities that 
chose them and who in some cases violated instructions. Had the 
result been something to be deplored, one might feel secure in say- 
ing that it was obtained only by all sorts of wire-pulling. With the 
result such as it was, the fitting comment is that it was obtained 
only by the superb exercise of masterly statesmanship. 

Of course ratification was conditioned on substance as well as 
on procedure. The organization and powers of the new government 
had to be so planned as to appease opposition as fully as was con- 
sistent with the major ends in view. The struggles in the convention 
were chiefly over political mechanism rather than over the functions 
of the national government or the curbs upon the states. Mr. Irving 
Brant, who is adept at timing constitutional paces, has made clear 
how closely quarrels over powefs were enmeshed with quarrels 
over control. Delegates feared wide powers when they feared that 
their foes would govern their exercise. They sought to insure them- 
selves against sweeping measures, not by denying power, but by 
devising composite methods of representation and of legislative 
organization that promised safeguards against excessive and un- 
welcome use of power. The few restrictions onthe commerce and 
taxing powers served to efaphasize the general amplitude of the 
grants. The generous necessary-and-proper clause made the con- 
stitutional propriety of national legislation turn on considerations 
of statesmanship and not on the meaning of words. : 

Doubtless the Framers thought they had devised a tighter sys- 
tem than they had. They could hardly anticipate what strongly 
organized political parties would do to the electoral collége or to 
the antiphonal disharmony of checks and balances. They could 
hardly foresee that national parties and nation-wide campaigns 
would in time inevitably mgke the President tke protagonist in 
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the legislative process. If those in favor of general measures thought 
that their group would be in secure contvol of the new government, 
they were soon to grieve that their tenure was brief. They built a 
house that their enemies could live in without changing the walls. 
If they built better than they,planned, they may have the credit of 
results if not of motive. To quote the familiar words of Mr. Justice 
Holmes: f 

. . . when we are dealing with words that are also a constituent act, like 
the Constitution of the United States, we must realize that they have 
called into life a‘ being the development of which could not have been 
foreseen completely by the most gifted of its begetters. It was enough for 
them to realize or to hope that they had created an organism; it has 


taken a century and has cost their successors much sweat and blood to 
prove that they created a nation. 


Happily, but for the episode of 1861-1865, our sweat and blood 
have been more metaphorical than physical. Metaphoric and 
atmospheric is much of the effusion from other constitutional strug- 
gles, not excluding the one at the moment most vivid in our minds. 
On this item of contemporary constitutional history we can hardly 
refrain from comment, even though we meet primarily to praise 
the Fathers and not to bury any of their descendants. For the 
succession of twentieth-century judicial negatives that long cried 
aloud for refmedy, I do not hold the Fathers responsible to any 
large degree. If they failed to prescribe suitable remediess it must 
be said in extenuation that the*needed remedies are for diseases 
that no one could rightly call upon them to foresee. 

Of course the Fathers created an organism into which disease 
might enter. No design for a living can guarantee against disease. 
Governments must be run by mortal men. The most gifted of 
progenitors could not create a system that would be fool-proof 
or folly-proof. Surély the Fathers are not responsible because legis- 
lators and executives do not always’ prove adequate for their 
tasks. Against such inadequacies there are safeguards in the re- 
quirement of trinitarian coöperation, and there are remedies at 
the polls.. For judicial inadequacies, there are no such safeguards 
or remedies. There jseof course the safeguard of self-restraint, 
which, though more appropriate to the exercise of will than of 
reason, may fittingly be invoked to minimize unreason. But for 
remedies, there are only thé cumbrous or unsuitable ones of im- 
peachment, constitutional amendment, the chances of changes in 
personnel, andthe pressure of publi¢g awareness of judicial misbe- 
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havior with threats of hostile actibn if new ways do not succeed to 
old. 

The Framers must accept responsibility for conceiving of con- 
stitutional limitations on governmental power, of life tenure for 
judges, and of a mode of formal constitutional amendment un- 
suited to escape from judicial obstrictiveness. In imposing con- 
stitutional limitations on governmental authority, most of our 
states have gone to excess in emulating the Fathers. They have 
too often indulged in the prolixity of a legal code. There is no ap- 
preciable dissent from the American system_of limited and de- 
partmentalized government. When we turn to judicial tenure and 
the mode of constitutional amendment, we meet a different atti- 
tude. In devising the mechanics of these matters, our state con- 
stitution-makers have largely departed from the ways. of the 
Fathers. In so far as twentieth-century constitutional ideals are 
disclosed by contemporary constitutional creations, they include 
an insistence upon safeguards and remedies against judicial au- 
tocracy. Most of our states favor limited terms for judges and 
_ fairly feasible methods of securing formal constitutional change. 

Whether the Fathers should have foreseen the need for similar 
emollients in their system, can hardly be judged with confidence. 
They did not clearly establish judicial review over acts of Congress, 
though they pretty well anticipated it. They must have intended 
the courts to observe those previsions directed to the courts, and 
many of them assumed that other provisions would likewise be 
subject to judicial scrutiny. They did not foreclédse the question 
either way. Marshall was not a usurper, even if We made an unjusti- 
fied assumption of power. Open and novel questions have to be de- 
cided one way or the other, and the possibility of a wrong decision 
is inherent in the power to decide. At this late date it is unfruitful 
to fight over Marbury v. Madison. It is of more moment to inquire 
whether the Framers had any conception of a judicial power so 
plainly political in the legislative sense as judicial exercise of power 
has since by self-expansion become. Do we get a secure negative 
answer from the fact that they expressly refused to incorporate the 
Justices of the Supreme Court in a body tó supervise legislation on 
grounds of policy, and that they thus denied to the Court a partici- 

pation in the legislative process outside of what*they regarded as 
the field of strict law? 

This depends upon how they would draw the boundafies of the 


\ 


e 
10 THE AMERICAN POLITICAL SCIENCE REVIEW 


field of strict law. Who can ahswer with any assurance? Un- 
doubtedly they believed that contradiction between Constitution 
and statute is a simpler matter than it really is. Considerations of 
policy in some large sense cannot be excluded from the process of 
judicial law-making, whether in the field of common law or of con- 
stitutional law. Yet it was not the intellectual fashion to emphasize 
the point a hundred and fifty years ago. Readers of Blackstone 
lived in a different mental climate from that which warms or chills 
victims of the case method of legal study today. Civilians are prone 
to refer to the text a conclusion that is nothing but a gloss. Even to 
intelligent men a century or more ago, categories and captions 
contained clear-cut answers; and right and wrong, will and reason, 
power and judgment, creating power and furnishing the occasion 
for the exercise of power, might be dichotomies as sharp as black 
and white. Because intelligent men know better today, we must 
not assume that the Fathers knew better or that they were not in- 
telligent. 

Obviously our Fathers thought many things to be clear that were 
really cloudy. They regarded constitutional interpretation as _ 
more of a self-executing enterprise than it ever was or could be. 
Moreover, in their day the problems were more exclusively those 
of interpretation rather thaneof application. Today but few of the 
cases involve reference to the meaning of constitutional ,phrases. 
Given the issue between the parties and nothing but the text as a 
guide, the only possible answer is the impossibility of finding one. 
Surely the Fathers could not have anticipated a fraction of twenti- 
eth-century judicial self-determination in passing judgment on the 
merits of statute after statute dealing with situation after situation 
so utterly different from any that they knew and so much more 
complicated than any they could conceive. I for one am compelled 
to acquit them of any blame for failipg to foresee the extent to 
which judicial government might run riot. Hence I must also acquit 
them of blame for failing to surround judicial government with 
some adequate analogue of the controls they deemed essential to 
keep other government from straying so far from dominant opinion 
as to invite forcible overthrow. 


Before we turh to the stinring events of 1937, our Philadelphia 
hosts who are our guests this evening may pardon us if we give 
some consideration to ourselves. We profess to be scholars. We are 
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members one of another in a body with the high-sounding title of 
the American Political Seience Association. It is in some ways an 
unfortunate name. It was presumably made in Germany, but even 
some of the Gelehrten must have accorded a different significance 
to Wissenschaft when appended to Rechts or Staats than when pre- 
ceded by Natur. 

Although our collegiate and university departments of govern- 
ment or political science are for the most part offshoots of depart- 
ments of history, formed by the process of segmentation character- 
istic of worms, the historians have seldom been inclined to call 
themselves historical scientists. The economists have not always 
been so modest. The science they have sometimes claimed has been 
called a dismal one. Their titular transition from ‘‘political econ- 
omy” to “economics” was itself a step in the direction of intel- 
lectual inflation. It suggests that we might at least stop with 
calling ourselves politicists rather than political scientists. 

We have seldom been so pretentious in our conduct as in our 
nomenclature. Often when we have confined ourselves too closely 
to mere description of structure and organization, we have crawled 
too low instead of soared too high. Observation, ample and accu- 
rate, we must emphasize, for we are in a field where falsehood of 
fact and insincerity and chicanery in argument.are all too charac- 
teristic ef those who deal with affairs of state in other forums. Yet 
observation alone will not entitle us to any high place as followers 
of public affairs. 

In our study of government, we must be no} only accurate re- 
porters, but analysts and critics as well. We cannot content our- 
selves with prattling some mythology from a legal Golden Bough. 
When the mythology takes the form of constitutionology, we must 
substitute .constitutionalysis. Whatever our several tinctures of 
philosophical or psychological mood, we must be eager to discover 
how the political animal actually behaves. What the animal says 
is a part.of what it does, but only a part. We cannot accept pro- 
fessions that do not accord with practice. We cannot stifle inquiry 
because simpler-minded folk may choose 0 invest the holders of 
office with some symbolic majesty that hedges them from humbler 
eyes. e F 

For such an observant attitude toward the Supreme Court, we 
have the approval of the Chief Justice of the United States. In 
speaking before the Americgn Law Institute, he quoted a state- 
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ment that “the court must be watched to see what it is doing,” and 
then continued: i ° 

I entirely agree with thåt sentiment, and I have had the impression 
that this important duty has not been neglected. Perhaps in a perfect 
state there would be no court of last resort, but judges and their critics 
would serve in rotation in perehnial reviews of each other’s work, and 
both would thus find their paradise in a continuous process of restate- 
ment. Short of the realization. of that dream, your experience in this 
Institute may demoristrate.the advantage of matching the uncertainties 
eee with the uncertainties of law professors so that both may find 
relie 


This does not give undoubted assurance that judges welcome the 
coöperation of their critics, but it is high authority that the critic 
has his rightful place in the administration of equal justice under law. 


There are several angles from which to view the work of the 
Supreme Court of the United States. There is the precedent-match- 
ing game to see how well the cases square with each other. Most 
of them fit together nicely if you bend an intellectual corner here 
and there. Between two statutes or two situations there is always a 
difference which becomes enough of a difference to make a differ- 
ence whenever the judgment of the judges so resolves. Obviously, 
lightning rods are,pointedly different from ice-making machines, 
as the tacit authors of the silence of the commerce clause must by | 
hypothesis have clearly seen. Otherwise, they could not have dic- 
tated the two gpposite results announced by Mr. Chief Justice 
White in marking the line of state power over affixation of materials 
brought in from sister states. Illustrations could be multiplied 
indefinitely. A state may retain all shrimp, but not merely un- 
shucked shrimp. If it lets shrimp leave after their heads and hulls 
are removed, it must let them leave before. It makes a vital differ- 
ence whether a head is on or off. The pieces of the picture puzzle 
fit together perfectly. And underneath are the everlasting prin- 
ciples which know no whimsy or caprice. 

Another approach to the work of the Supreme Court is to liken 
the judicial veto to the executive veto and to appraise the gains and 
losses from judicial negatives by various criteria of legislative pol- 
icy. Hag the Coyrt in recent years, as the final participant in the © 
legislative process, been ‘predominantly a killer of good laws or of 
bad laws? An all-wise man might consider the statutes that the 
Court has condemned and decide whether on the whole it was bet- 
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ter or worse to have them written off the-books. Such all-wise men 
are unknown to me, though there may be some who have assumed 
the rôle. Should mattresses be made from shoddy? Should an Old 
Folks Home be in a first-class residential district? Should ticket 
scalpers be free to charge all that the traffic will bear? Should pro- 
cessors pay taxes to help farmers? Should subjects be taught ex- 
clusively in English in private schools? Should all children go to 
public schools? Should bread have its weight kept down as well as 
kept up? Should employers of children have free access to markets 
in sister states? Find the all-wise man, and he may tell you. But 
there are two reasons why it is either inappropriate or insufficient 
to judge the work of the judges by these standards. 

The inappropriate reason is this. It is unfair to judge the judges 
by standards they are not free to consider and apply. “It is not the 
province of the Court to consider the economic advantages or dis- 
advantages of ...a centralized system.” The Court’s duty “is 
fairly to construe the powers of Congress, and to ascertain whether 
or not the enactment falls within them, uninfluenced by predilec- 
tion for or against the policy disclosed in the legislation.” The 
“Court neither approves nor condemns any legislative policy. Its 
delicate and difficult office is to ascertain and declare whether the 
legislation is in accordance with, orin contravention of, the pro- 
visions ọf the Constitution; and, having done that, its duty ends.” 
Since the Court cannot considér whether a law is a good law or a 
bad law, it would be unscientific and unfair for others to apply 
these inapposite tests to the judicial product. If this were done too 
widely, it might move the judges unconsciously to harbor views of 
policy and so be swerved from their appointed course. 

Even if the judges, in their readiness to be watched, would con- 
done unsuitable inquiry into the wisdom of the-results they reach, 
notwithstanding wrongful ascription of such results to them rather 
than to the Constitution, we should be on our guard against apply- 
ing insufficient tests of wisdom. It would be quite myopic to look 
at each unconstitutional statute singly and separately and to try 
to think disjunctively whether in each case it would have been 
better if the Framers had written the Constitution the other way. 
We do not thus regard those provisions of the Constitution that 
raise no questions in the courts. Thé compromises of the Consti- 
tution were not induced by ideals of abstract perfection. They came 
from a yielding here and a yjelding there of whatswas intrinsically 
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preferred, a yielding on parts in ‘order to secure agreement on a 
whole that was superior to what it was to replace. No statute 
liveth to itself alone. The processing tax cannot be fairly weighed 
in scales that exclude the protective tariff. Only if the Supreme 
Court were the sole legislative, sovereign, with competence to enact 
as well as to repeal, with power to build up as well as to tear down, 
could we rightly subject its work to the tests of legislative wisdom 
or folly. 

The Justices of the Supreme Court, therefore, are not to be criti- 
cised if they sustain a statute which they might deem to be intrin- 
sically foolish, if by an act of will they could force themselves to 
reflect about it. Since they do not permit themselves so to reflect, 
they are not to be praised for condemning a statute which other- 
wise men might concur in calling foolish. Against unwise statutes, 
there are other remedies than judicial annulments. Laws, however 
constitutional, do not have to remain on the books forever. If they 
do not arouse sufficient hostility to suffer amendment or repeal, 
any condemnation of their supposed unwisdom is likely to be the 
reflection of some specialized sentiment or interest. It is easier to 
pose a question of wisdom than to answer it, little as this is evident 
from the fact that the humility of Socrates is not universal, even 
among expert economists or leaders of industry and finance. To 
the hazards of judging the merits of a particular statute jn hypo- 
thetical solitude are added the hazards of weighing its worth as one 
of many components in the balance of a complex whole. Wisdom 
is an ideal to cherish, but its canons are not universally conceded 
and their applicatiéns are not automatic. 

Legislation, unlike judicial decision, is to some extent an ex- 
pression of will and desire; and will and desire have their proper 
place in government. The compromises of the Framers created a 
system that tends to secure the compromise and adjustment of 
competing desires and competing wisdoms and unwisdoms in the 
legislative arena. There is a dislocation of the adjustment whenever 
the Supreme Court tinkers with it. The Court may kill a processing 
tax, but it cannot change the situation which unduly depressed 
the price of farm products and it cannot raise new revenues to fill 
the fiscal hole.it dug. The Court can repeal, but it cannot repass. 
Precluded from considering’ policy, precluded from considering 
popular will and popular desire, its rôle as a partner in the enter- 
prise of govergyaent is practically so restricted that it must move 
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with consummate caution if it is to prove adequate to its task. 
Happily, from the begmning the Justices have given frequent 
expression to the appropriate canons that should be their guides. 


As Mr. Justice Sutherland has put it: 

This Court, by an unbroken line of decisions from Chief Justice Mar- 
shall to the present day, has steadily adhered to the rule that every pos- 
sible presumption is in favor of the validity of an act of Congress until 
overcome beyond rational doubt. But if by clear and indubitable demon- 
stration a statute be opposed to the Constitution we have no choice but 
to say so. 

This suggests a third approach to the work of the Supreme 
Court. To what extent does the Court live up to its own profes- 
sions? To what extent have we had clear and indubitable demon- 
strations of opposition between statute and Constitution when 
that opposition has been judicially decreed? To what extent have 
the repeated dissents of three or four distinguished Justices been 
so indubitably irrational that their contrary convictions were 
rightly disregarded by the majority as no foundation for a rational 
doubt? To what extent have these majority Justices succeeded in 
convincing experts or laymen that they were both sincerely de- 
voted to these professions and completely competent to apply 
them? . 

Before the members of this Association, one might? well invoke 
the formala of a former Chief Justice and say that to ask the ques- 
tion is to answer it. However zealéusly the Supreme Court majori- 
ties of the two decades prior to the beginning of 1937 have striven 
to give to Congress and the state legislatures the benefit of all 
rational doubts on issues of constitutionality, fhey have woefully 
failed to do so. However carefully ¢hey have tried to keep from 
intruding their personal views of policy into the canons of con- 
stitutional clauses, they have woefully failed to do so. Tried by the 
standard of their own professions, they must be condemned as 
incapable of living up to them. To feel confident of this, we need 
not depend upon the judgment of those not privileged to share 
in their deliberations. The condemnation can be firmly rested 
upon the repeated declarations of colleagues who have intimate 
knowledge of what has been going on. Whether these majority 
Justices have willed it or not, whether they have been conscious 
of it or not, they have repeatedly acted as governors and have far 
transcended the rôle of mere interpreters. Invested only with the 
ermine, they have in fact assymed the sceptre. xm» 
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` I can appreciate the views of those who prefer to be governed 
by judges rather than by legislators, etecutives, and administra- 
tors. When they give me these views, they are recognizing that in 
fact the judges have been acting as governors. If the judges were 
equally discerning, they might do their governing better. If they 
know not what they are doing, they are unlikely to do it well. If 
they do know in the dim recesses of their minds but somehow keep 
the dimness from illumination, the case is no better. I have often 
wondered whether Professor Burgess pointed to a genuine distinc- 
tion when he said of Calhoun and his followers that “they were 
sincere, or at least thought themselves so.” Perhaps I may leave 
the question to some of our members who are also matriculants in 
the psychological school. Without waiting for their answer, I 
would refrain from putting my condemnations otherwise than in 
the alternative. When a reverential friend heard that I had said 
that certain judicial statements seemed to me either stupid or 
crooked, he was greatly shocked. When I asked him what he 
thought of the statements, he said that of course they were griev- 
ously wrong. I am content to let him leave it there, though I may 
add that he did not mind my saying that some judicial distinctions 
were so tenuous that one was tempted to suspect either the candor 
or the capatity of the distinguishers. The intellectual court of ap- 
peal must always be ready to accept a plea of ineptitude against a 
charge of intellectual turpitude? ` 

I am always,amazed at the readiness of majority Justices to en- 
dow posterity with numerous statements so obviously inept that 
they seldom if evef find a defender, and this in the face of minority 
puncturing well calculated te cause their brethren pain. I select 
three illustrations from parts of opinions not requisite to the ulti- 
mate determination of the major issues, except as they may have 
been necessary to secure some hesitant votes. The first is from the 
Macallen Case, which found in the Massachusetts statute “the 
imposition of a tax which uniformly for a century has been con- 
.demned by this court as unconstitutional.” If the majority did not 
know the opposite, they were singularly lonely in their ignorance. 
The second is the failure in the Carter Coal Case to deal with the 
fact tlfat under, the Guffey Act the wages and hours. provisions ` 
would never come intô operation unless there came about the 
requisite agreement between employers and employees. To hold 
these provisiese inseparable from the rest without considering their 
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conditional quality would be a sad failure in the work of the merest 
tyro. The third is the profession in Morehead v. Tipaldo that the 
Adkins Case had to be accepted as the basts of decision without in- 
quiry as to its present standing as a criterion of due process of law. 
The profession was belied by the praise of the Adkins Case that 
followed. Judges who can do these three things can certainly plead 
incompetence against a charge of conscious dereliction. Or vice 
versa. 

Four members of the present Court, not counting Juniors not 
then sitting, have been privy to none of these perpetrations. In their 
various dissents, they have made clear as day the majority in- 
felicity of reasoning or neglect. I have picked these illustrations 
because they are outside of that large field where the issue turns 
on considerations too varied and subtle to permit of dogmatic 
judgments. Only because of temporal limitations have I confined 
myself to assertion. The assertion is buttressed by much conference 
and classroom discussion in which no one has sought to contend 
to the contrary. The illustrations are to me evidence of such fearful 
straining to find a way toward a result that, but for the professions 
to the contrary, I should have assumed that the result was strongly 
willed. Such use of subordinate techniques by various Justices re- 
veals the fallible nature of the judicial process and confirms the 
insight into that process that comes from mere cataloguing of the 
ultimate results. In handling these subordinate techniques, there 
can be no invocation of the terms of the Constitution. Equally true 
is it that in fact the ultimate judicial negatives are seldom dictated 
by the terms of the Constitution. In the few cases where clear words 
give the answer, the Justices do not*disagree. In the cases that for 
twenty years have caused concern to able minorities, there is no 
doubt whatsoever that the terms of the Constitution have been 
not a guide, but a sword. w 

How the sword is wielded depends Apa the temper of the 
wielder. Temper, I am inclined to believe, is more determining than 
intellectual capacity, although the prepondergnce of such capacity 
has been with those whose temper is reflected, by the remark of 
Mr. Justice Holmes: “I try to remember that I am not God.” The 
popular classification of judges into liberals ande conservatives is 
likely to be misleading. Those who by their conduct show genuine 
respect for the canons that all profess are not for that reason to 
be placed on one side or the other of the poliffe#l, social, and 
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economic fence. The essential capacity they have in common is 
a strong common-law sense of confining themselves to the issue 
before them, as good common law pleaders were prone to do. In 
constitutional interpretation, these non-usurping judges define and 
confine the issue in the lightsof appreciation of the fundamentals 
of the tripartite division. of powers and of insight into what in a 
democracy is essential.if the judiciary is to retain the confidence 
and respect of the nation. 

Such judges remember that the Framers denied to the Justices 
of the Supreme Court a participation in the legislative process 
outside of what they regarded as the field of strict law. Difficult 
as it may be by any formula to delimit the boundaries of the field 
of strict law in constitutional interpretation, we know readily 
enough what is surely within the boundary. When the opposition 
between the Constitution and the statute is so clear that no reason- 
able man can fail to perceive it, then we are indubitably within the 
field of strict law. How little some recent judicial majorities have 
confined themselves to this, is as familiar to those who approve as 
to those who protest. 

Obviously, the judicial professions of aloofness and humility are 
too pretentious for full observance. The words seem most excessive 
when deeds lag most behind’ If the contrast.were not so striking, 
it might be unfair to criticise judges because they falleshort of 
ideals which in their verbal zeal’ they raise beyond the possibility 
of attainment. Only because they have fallen so far short of what is 
easily attainable is it permissible to hoist them by their own petard. 
What is attainable’is clearly apparent from the dissenting votes of 
twenty years. What has been attained is evident from the contrast 
between the attitudes dominant in recent years and the majority 
outlook in the Slaughter House Cases and the Granger Cases of 
1873 and 1877. : . 

The Justices of the seventies and eighties who believed in judicial 
self-restraint have had their spiritual successors in five Justices 
who for over twenty, years have constituted three successive trios. 
Had these five Justices for these twenty years been on the bench 
together, our constitutional law in some of its most far-reaching 
aspects would have been significantly different from what it is to- 
day,—or perhaps I should Say from what it was yesterday. The 
great phrase “a government of laws and not of men” has been 
translated by«treat philosopher to,mean “a government of law- 
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yers and not of men.” The written Constitution has been translated 
largely by lawyers, and m&ny of the renderings have been due to 
the fact that they were the work of some dawyers rather than of 
others. 

This needs no further reinforcement. than that given by the judi- 
cial votes in the series of Minimum Wage Cases: from Stettler 
through Adkins and Tipaldo to Parrish. In the.Adkins Case, Mr. 
Justice Sutherland observed that the elucidation of the question 
of constitutionality cannot be aided by counting heads. Time has 
shown that this is the most effective method of elucidation. Of 
the state judges who considered the minimum-wage issue prior to 
the Adkins Case, the overwhelming majority of twenty-seven to 
two thought the legislation constitutional. Five Supreme Court 
Justices thought it constitutional in 1917, when the Stettler appeal 
was dismissed without decision, but Mr. Justice Brandeis was dis- 
qualified by reason of having been of counsel, and thé sitting Jus- 
tices divided four to four. 

From 1917 until June, 1921, there was no change on the Court. 
Then Mr. Chief Justice White was succeeded by Mr. Chief Justice 
Taft, and for the next term there were certainly five, and probably 
six, Justices who at one time or another voted to sustain minimum- 
wage laws. The Adkins Case would “have reached the Supreme 
Court foredecision in that term but for the illness of a judge in the 
court below and his subsequent intrusion to vote for a rehearing 
in a case in which he had not sat. From 1923 to 1925 there was 
on the Supreme Court a majority of half a Justice more than half 
of the Justices on the Court who read the words due process to 
make them forbid minimum-wage laws. When in 1925 Mr. Justice 
Stone succeeded Mr. Justice McKenna, there were again on the 
Court until 1930 five Justices who at various times read due proc- 
ess to mean the opposite. Thus in the thirteen years from 1917 to 
1930, there were only two terms.of Court in which there were not 
on the bench five or six Justices who have voted to sustain mini- 
mum-wage laws—and yet from 1923 to 1937 such laws were barred 
by Supreme Court veto. . 

To summarize the counting of heads, which has nothing to do 
with elucidating questions of constitutionality, we find thateven- 
teen Justices of the Supreme Court have participated in minimum- 
wage decisions. Eleven Justices have voted in favor of such legisla- 
tion and seven Justices have vated against it. This sakes one more 
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Justice than those who have participated. This is because Mr. 
Justice Roberts has voted both ways® If his two votes were to 
cancel each other so asto count him zero, ten Justices have voted 
in favor and six against. The preponderance of repeating has been 
with the Justices whose votes were in the negative. Justices Van 
Devanter and McReynolds have had four negative votes each, and 
Justices Sutherland and Butler three negative votes each. Exclu- 
sive of the final decision in the Parrish Case, there were thirteen 
negative votes from six Justices and eleven affirmative votes from 
ten Justices, still counting Mr. Justice Roberts as zero. If we in- 
clude the votes in the Parrish Case and count Mr. Justice Roberts 
twice instead of as before, there were eighteen negative votes from 
seven Justices and sixteen affirmative votes from eleven Justices. 
The change from the Tipaldo Case to the Parrish Case is familiar 
to you, as are the intervening events. I am not condemning Mr. 
Justice Roberts for changing sides or for acquiring enlightenment 
from all possible sources; but I should have been glad if he had 
thought it fitting to enlighten others with respect to what had en- 
lightened him. Since, however, we are at the moment confining 
ourselves to the issue whether the elucidation of questions of con- 
stitutionality can be aided by counting heads, I am content to note 
that the head of .Mr. Justice Roberts counted heavily in the ulti- 
mate result, if not in the elucidation of the justifying reasons. 
Mr. Justice Holmes has said that on certain questions a page of 
history. is worth a volume of logic. Long ago a distinguished New 
York lawyer of conservative cast of thought pointed out that in a 
long series of tax ‘cases the Justices of the Supreme Court divided 
into exactly the same camps, although the issues were so varied 
that, if the decisions turned on technicalities, one would expect all 
sorts of scattering. But some Justices were always for the tax- 
payer, and others always for the Government. Too familiar to need 
recital are the recurrent sixes and threes and fives and fours of the 
latter years of the Taft court. The dominant attitude of that court 
aroused and explained and justified the concern of senators over 
the nominations of ex-Secretary Hughes and Judge Parker. Wide- 
spread hostility to that dominant attitude intensified the demand 
for CMief Judge Cardozo when search began for a worthy successor 
to Mr. Justice Holmes. For’an interim after the new appointments, 
the preyious concern was mollified, but.only for an interim. It was 
_ soon arousedw@ain in increasing intensity. Of late years, the news- 
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papers have been giving the line-ups of Justices as they give the 
line-ups of legislators. Yet*in spite of this the air is filled with re- 
iteration of the myths that somehow the Justices are mere mouth- 
pieces of an oracle not themselves and that the decisions are in 
some miraculous fashion immaculately descended from some ju- 
ristic Mt. Sinai or Mt. Olympus. 

The persistence of such fancies is not infrequently encouraged by 
utterances of the judges. Yet the plain man can dispel the fancies 
with knowledge of what actually happens. Farmers know what 
actually happens when by a six to three vote the Supreme Court 
declares the Agricultural Adjustment Act unconstitutional. Rail- 
road workers know what actually happens when by a five to four 
vote the Supreme Court declares the Railroad Retirement Act un- 
constitutional. The trainmen and the farmers know that if one or 
two Justices had voted the other way, the results would have been 
different. Mr. Justice Roberts, however, modestly seeks to assure 
them that he had little or nothing to do with it. The judicial job is 
like that of a surveyor with his instruments of precision. You lay 
the article of the Constitution which is invoked beside the statute 
which is challenged and decide whether the latter squares with the 
former. The Constitution, it must be assumed, stands four square. 
If any bias appears, it must be in the statute. The only power of 
the Court, if such it may be called, is the power of judgment. The 
Framers were at fault in suggesting false connotations by calling 
it the judicial power. 

The simile of the square is an invitation to see jn mediani and 
geometry the analogues of the nature of the judicial process in con- 
stitutional interpretation. A greater distortion could hardly be 
imagined. Fantastic beyond words is the hope that such a simile 
could dull the perceptions of any moderately intelligent observer 
of that process. Yet it is reiterated by leaders of the American 
Bar Association, if not by leaders of the bar. A writer in the Jour- 
nal of the Bar Association quotes the simile along with the com- 
panion declaration that it is a misconception that the Court as- 
sumes a power to overrule or control the action of the people’s 
representatives. Such automatists should naturally hold the view 
that it does not matter how many judges we have er who appoints 
them. Yet they use their credo of autémafism to support the ex- 
actly opposite conclusion. Here, as elsewhere, anima is better re- 
vealed by what men do than hy what they say. (35 537? 
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If we are to invoke similes, the square seems less appropriate 
than the circle. William Graham Sumfter once said that you can 
get out of a major premise all that you put into it. The conclusion 
that no compulsory pension plan can be a regulation of interstate 
commerce was referred to the premise that it is not a regulation of 
commerce to help employees unless the help to them is a help to 
transportation. If we could accept the further judgment in the 
minor premise that an assured pension can in no way aid trans- 
portation, then the major premise would lead to the conclusion 
about commerce. The premise, however, came from five Justices 
and not otherwise from the Constitution. The premise followed 
from the conclusion as naturally as the conclusion from the prem- 
ise. Had the majority Justices been dealing, not with an act of 
Congress, but with the statute of a state, it seems a safe guess that 
they would have found it unconstitutional, and wisely so, because 
it was, rather than was not, a regulation of interstate commerce. 

The premises and conclusion of the Agricultural Adjustment 
Case may be put as follows: 

Major Premise: The national spending power may do what other 
national powers may not do. 

Minor Premise: National spending to compensate for curtailment 
of produttion does what other national powers may not do. 

Conclusion: Therefore such national spending is unconstitutional. 

Professor Sumner understatéd the power of logic. You can get 
out of a major.premise, not only what you put into it, but what you 
expressly withhgld from it. To deny a test and then apply it is a 
masterpiece of manysidedness. The broken circle of the major 
reasoning is not pieced together by the minor strands. Slight knowl- 
edge of the grain market should preclude the notion that those who 
receive compensation for idle acres will be able to undersell those 
who cultivate to the limit. Idle acres increase the money yield of 
busy ones. To call a bonus coercive and treat it like a fine is to con- 
fuse. To dilate on coercion and then to condemn whether coercive 
or not is to waste words in order to confess weakness. To assume 
that money is ever spent just for the sake of spending it rather 
than to secure something else or to compensate persons for desired 
condifct or restraint, is to invent a new economics. These frailties 
of the opinion do not of nécessity condemn the decision, but they 
make it suspect. It is comforting to know that the conclusion 
squares withehe Constitution, but jt would conduce to intellectual 
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symmetry to pick a premise fiat coia fit into the picture as well. 

Plain men like farmerseand trainmen and the members of this 
Association may of course be unduly harsh on judges, because we 
lack a sufficient appreciation of the rôle of rigmarole in legal argu- 
mentation. Lord Coke might remind us, as he reminded King 
James, that great causes are not to be decided by natural reason 
but by the artificial reason and judgment of law. Artificial reason 
helps common-law judges to move forward while professing to 
stand still. It can pay its respects to order while furthering change. 
If we are to persist in preaching fictions, we need further fictions 
to save us from putting the preaching into practice. The artificial 
reason of the law must serve some useful function in order to main- 
tain its priestly power. If it has its uses, it most certainly has also 
its abuses. It must be counted one of the abuses if it causes the 
high priests to deceive themselves. We who are not priests but 
trainers of future priests may well make it part of our training to 
guard them against the self-deception that seems too prevalent 
among their predecessors. 


One hundred and fifty years from now our descendants will 
celebrate the tercentenary of the framing of the Constitution. They 
will inevitably give thought to the cofstitutiona] crisis of our ses- 
quicentennial year and estimate its influence on the developments 
that ensued. It is rash to act as prophet and assure you how the 
Supreme Court will be playing its part a century and a half from 
now. Yet the danger of being found in error is sq remote, at least 
in time, that I am tempted to venture. It is to*me inconceivable 
that judges will then be chanting the myths which judges bow to 
now. It is inconceivable that in translating due-process clauses and 
establishing the boundaries of national power, judges will so pre- 
sumptuously thwart the execution of legislative policies as has been 
the fashion in the recent past. Long before “then, I believe that the 
self-expansion of the judicial rôle in constitutional interpretation 
will have ended, to be followed by curtailment imposed, if not from 
within, then from without. Long before then, I am confident that 
our contemporary judges who will hold the lastifig place of honor 
will be those who so often have had to prove their insight in dissent. 

In this development, I believe that*the*events of 1937 will be 
thought to have played their part. I seem to see them playing a 
part already. From some source has come new light about the 
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Constitution which has eer the marble walls of the Temple 
of Justice and wrought a change in judicial attitude. Into the 
secrets that lie behind this change, we cannot go. We are familiar 
with the results. There may have been more than mere wit in the 
wag who said that a switch in time saves nine. It seems a pity 
that wisdom and continence have to be driven into judicial heads 
with a club instead of being innate, as they have been innate 
with those whose dissenting opinions have afforded the solid test 
. by which to condemn their colleagues. Unhappily, the sudden ref- 
ormation that follows a whipping is by no means the most secure. 
The mythical gentleman who when sick would become a monk 
was guilty of backsliding upon recovering his self-assurance. I have 
seen too many judicial moods succeed to their opposites to feel 
confident that the mood of the moment will never falter. Yet the 
lesson of the moment must have cut deep, and successors may well 
wish to escape such painful teaching. If necessary, the lesson can be 
repeated, in other and in better ways. 

Eternal vigilance is the price of liberty, from whatever source 
the unwelcome restraint. The Supreme Court must in the future, 
as in the present, be watched to see what it is doing. In the struggle 
of the past year, there has been no victory for the individual judges 
whose conduct provoked tht assault on their exclusive sway. Not 
from admirers or approvers came the effective support of their 
untrammeled power. The voices of the American Liberty League 
were advisedly hushed or hidden behind other masks. The stalwart 
and successful defenders of the judiciary as an institution were 
those who readily conceded that the controlling holders of the 
judicial office had given ample cause for just complaint. To these 
` controlling judges it must be galling to remember that the safe- 
guarding of their function has been due not to them but to some of 
their severest critics. Had they appreciated earlier the two decades 
of similar criticism from wise dissenting colleagues, we should have 
been spared the shock of what in substance though not in form 
was a threat against one of the institutions ordained by the 
Fathers. gt ts 

For the initia? form of the threat, there is little to be said. As 
implemented by the accompanying bill, the plan left it to incum- 
bent septuagenerian Justites to determine the future size of the 
Court between the limits of nine and fifteen. The idea was ill- 
conceived apg ill-sustained by supporting data and argument. 
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‘Only indirectly was the underlying trouble nécessarily due to age, 
significant though it is tht with life tenure a determined group 
may continue to dominate long after they Would have been denied 
nomination or confirmation. Longevity meant perdurance, and 
perdurance prevented vacancies fromearising. This, however, was 
of public moment only because of the confirmed outlook of those 
who, irrespective of age, continued to vote as they had voted be- 
fore. While added years did not bring enlightenment, yet with one 
exception the quartette which so long had sung in unison retained 
such efficiency as they had earlier brought to bear. The Court was 
abreast of its docket, and the cases it refused to hear were on the 
whole declined with wisdom. The Court was doing, not too little 
work, but too much of the wrong kind. This was possible only be- 
cause of the frequent concurrence of one or two’of its members 
whose tenure had been fairly brief. 

In this situation the early varnish on the proposal for rejuvena- 
tion was protective discoloration quite obviously transparent. The 
reality was clear enough, but the prescription was excessive for the 
disease. Only if the major desire were to coerce resignations from 
judges who would yield their constitutional tenure to prevent 
absurdity could there be sense in making elderly ‘persistence the 
generator of permanent increases in the size of the Céurt. When 
suffragane or coadjutors are needed at the moment, the House of 
Bishops is not permanently enlarged. One good test of the wisdom 
of a particular move is whether it offers a good model to be copied 
in the future. The plan of a permanent increase ceuld not often be 
repeated without turning a court into an assembly. By choice of an 
untenable position and of a preposterous remedy, the proposal gave 
opponents a vantage ground which they were quick to seize. Only 
because the Court was wrongly attacked was it po&sible for some of 
its members to come to its defense. Fully as was chastisement de- 

. served and great as was the need of reformation, the remedy first 
offered had weaknesses that made common sense forbid its ulti- 
mate adoption however wisely it might welcome the threat thereof. 

This false start continued to curse and cloud the situation. Not 
until defeat was imminent was there any clear indication of cor- 
diality toward some modification. What was wise frorn the stand- 
point of political maneuvering, I do not profess to judge. Hind- 
sight after the death of Senator Robinson is not a sufficient cri- 
terion of what might have been better tactics beforé™Modifications 
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might have come from the floor had the extreme bill been favorably 
reported. More resignations might have’come if the movement had 
not faltered with the ldss of the Senate leader. Be this as it may, 
I am concerned not with political maneuvering but with the in- 
_ trinsic merits of a proposed*remedy. It would have been easier to 
support the movement if its initiation and development had been 
decidedly different. The later, more definite, and more exclusive 
invocation of the substantial justification for some form of relief 
was a step in the right direction, crippled though it was by un- 
happy syncopation of a major constitutional clause. The step would 
have reached still firmer ground if seasonably accompanied by a 
clear and explicit statement that the idea of a permanent increase 
was not of the essence and that other methods of curbing or over- 
coming oligarchical power might be acceptable. It was not enough 
to refrain from insistence on the bill, the whole bill, and nothing 
but the bill. The bill remained as an unsuitable threat so long as 
suggestions for modification came, not from its friends, but solely 
from its foes. 

The future, I am confident, will approve the making of a pro- 
ductive threat but will pray that it need not be repeated. When 
constitutional ‘monarchs misbehave, something may have to be 
done about it. Our English brethren, with their immunity from ob- 
fuscation about judicial review, of legislation, were not se horrified 
as some of us. They also were “disturbed by the misbehavior of a 
constitutionalemonarch. They had no formal machinery to deal 
with their crisis without undue jar, but with their gift for in- 
formality they found a way. In the background we too have the 
threat to stop supply. This, however, is as ill-designed for execution 
as the threat to swamp our House of Legal Lords. The parallels 
are persuasive that in a democracy there is no place for long-time 
uncontrolled political power. If an institution that our Fathers 
thought non-political has in time developed otherwise, there is 
need to reverse the evolution or to add some formal and effective 
means of political control. For such control of specific decisions, 
our formal methgd of*constitutional amendment has little promise. 
We need some better way than the making of distasteful threats. 
Parlor statesmanship might easily devise one, but I see no likeli- 
hood of adoption unless another storm blows up. Storms need not 
blow if our judicial constitutional monarchs keep to the paths 
appropriatelytheirs. . 
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Nearly fifty years ago, Professor Burgess told us: “I do not 
hesitate to call the governmental system of the United States the 
aristocracy of the robe; and I do not hesftate to pronounce this 
the truest aristocracy for the purposes of government that the 
world has yet produced.” Whether aristocracy has its place in `` 
democratic government must depend upon how aristocracy be- — 
haves. It cannot continue in control unless sufficiently imbued with 
respect for noblesse oblige. To speak only of the dead, the gallant 
figure of Holmes is a sufficient reminder that a true aristocrat may 
be the greatest of servants to a commonwealth as to a king. If the 
Founders were aristocrats, they nevertheless conceived an instru- 
ment of government fit for the functioning of democracy if men 
will make it so. The strains which our structure of government has 
survived are testimony both to its strength and its resiliency. Both 
are essential. For any of our misfortunes, I cannot regard the 
Fathers as responsible. We could ask no more for ourselves today 
than that we in our time could meet our national occasions with 
that measure of adequacy which they achieved in theirs. 
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“La politique de toutes fes puissances est dans leur géogra- 
phie,’’' conceded the man whose famous retort, “Circonstances? 
Moi, je fais les circonstances,” indicates his contempt for any 
agency but the human will as the arbiter of human destiny. But 
since the Red Sea parted for Moses and the sun obligingly paused 
for Joshua, the human will has been unable to recapture the con- 
trol over topography and climate exhibited by those forceful gentle- 
men, and it is probably safe to say that it was by Russian geog- 
raphy rather than by men that the diminutive Corsican was finally 
defeated. If he is still living, there is at Waterloo even today a 
loyal guide who asserts with unshakable conviction that neither 
genius nor skill but a swampy ditch gave that victory to Wellington. 

Unfortunately for the political scientist with a fondness for sim- 
plification, but fortunately for the statesman striving to overcome 
the geographic handicaps of his country, neither does the entire 
foreign policy of a country lie in geography, nor does any part of 
that policy, lie’entirely in geography. The factors that condition 
the policy of states are many; they are permanent and temporary, 
obvious and hidden; they include, apart from the geographic factor, 
population density, the economic structure of the country, the 
ethnic composition of the people, the form of government, and the 
complexes and pet prejudices of foreign ministers; and it is their 
simultaneous action and interaction that create the complex phe- 
nomenon known as “foreign “policy.” 

It is the task of the social scientist to try to find in the enormous 
mass of historical material correlations between conditioning fac- 
tors and types of foreign policy. This means that the study of 
diplomatic history must be supplemented by a search for the be- 
havior patterns of states under different stimuli and in various 
international environments. Scientific method requires that the 
search operate by méans of abstraction, and common sense warns 
that correlations found by means of such abstraction can by them- 
selves be only partial, not complete, explanations of concrete his- 
torical situations. 

k 1 Napoleon I to the King of Prussia, November 10, 1804, Correspondance de 
„ “Napoléon I* (Pafis, 1862), X, 60, No. 8170. « 
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Of the various factors that condition the foreign policy of states, 
there is no question that Napoleon indicated the most significant. 
War was an instrument of national policy*in his time and still is 
today, and, in a world where groups struggle for power by means of 
war, policy becomes high strategy. « 

In such a world, the geographic area of the state is the territorial 
base from which it operates in time of war and the strategic posi- 
tion which it occupies during the temporary armistice called peace. 
It is the most fundamentally conditioning factor in the formulation 
of national policy because it is the most permanent. Ministers come 
and ministers go, even dictators die, but mountain ranges stand 
unperturbed. George Washington defending thirteen states with a 
ragged army has been succeeded by Franklin Roosevelt with the 
resources of a continent at his command, but the Atlantic con- 
tinues reassuringly to separate Europe from the United States 
and the ports of the Saint Lawrence are still blocked by winter ice. 
Alexander I, Czar of all the Russias, bequeathed to Joseph Stalin, 
simple member of the Communist party, not only his power but his 
endless struggle for access to the sea, and Clemenceau shared with 
Caesar and Louis XIV their anxiety over the open German 
frontier. . 

Because the geographic characteristics of states arè relatively 
unchanging and unchangeable, the geographic demands of those 
states will remain the same for centuries, and because the world 
has not yet reached that happy state where the wants of no man 
conflict with those of another, those demands will cause friction. 
Thus at the door of geography may be laid the blame for many of 
the age-long struggles which run persistently through history while 
governments and dynasties rise and fall. 

Es gibt Konstellationen, wo die Völker und Staaten gegeneinander 
stehen, weil die Entfaltungsméglichkeiten réumlich und wirtschaftlich 
beschrankt sind und des einen Vorteil des anderen Nachteil sein muss. 
Es ist dies immer der Fall, wo geographische und raumpolitische Situa- 
tionen die Entfaltungstendenz verschiedener Staaten in eine Richtung 
drängen, und ein einziges Ziel, ein Land, die Beherrschung einer See oder 
eines strategisch und wirtschaftlich wichtigen Pinktes verschiedenen 
Staaten notwendig erscheint . . . solche Verhältnisse raumpolitischer Art 
sind der Grund, warum einige Fragen aus der politischen Geschichte 


niemals ausscheiden und unter den verschiedensten Verhdltnissen immer 
wieder auftauchen? 2 


2 J. J. Riidorffer (Kurt Riezler); cited in Erich Topf, “England und Russland 
an den Türkischen Meerengen,” Zeitschrift für Geopolitik, 1928, IJ, 665, 
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It should be emphasized, however, that geography has been 
described as a conditioning rather thah as a determining factor. 
The word was chosen udvisedly, It was not meant to imply that 
geographic characteristics play a deterministic, causal réle in for- 
eign policy. The geographical determinism which explains by geog- 
raphy all things from the fourth symphony to the fourth dimension 
paints as distorted a picture as does an explanation-of policy with 
no reference to geography.’ The geography of a country is rather 
the material for, than the cause of, its policy, and to admit that the 
garment must ultimately be cut to fit the cloth is not to say that 
the cloth determines either the garment’s style or its adequacy. But 
the geography of a state cannot be ignored by the men who formu- 
late its policy. The nature of the territorial base has influenced 
them in that formulation in the past and will continue to do so in 
the future. 

The nature of this base exerts a manifold influence on foreign 
policy. Size affects the relative strength of a state in the struggle 


3 The present German school of ‘“‘Geopolitik” has abandoned to a certain degree 
the strict geographic determinism of Ratzel, but only to be tempted by a meta- 
physics which views geography as a last cause. As the word indicates, the adherents 
are not only engaged i in a study of the geographic conditioning of political phenom- 
ena; they aré also engaged in advocating policy, which is hardly a scientific en- 
deavor. Probably the best statement of their position was given in 1928 by the four 
editors of the Zeitschrift für Geopolitik: “Die Geopolitik ist die Lehre von der 
Erdgebundenheit der politischen Vorgänge. Sie fusst auf der breiten Grundlage der 
Geographie, insbesondere der Politischen Geographie als der Lehre von den 
politischen Raumorganismen und ihrer Struktur ... Die Geopolitik will Rüstzeug 
zum politischen Handeln liefern und Wegweiser im politischen Leben sein. Damit 
wird sie zur Kunstlehre, die die praktische Politik bis zur notwendigen Stelle des 
Absprungs vom festen Boden zu leften fähig ist. Nur so wird dieser Sprung vom 
Wissen zum Kénnen und nicht vom Nichtwissen aus erfolgen, woher er sicher 
weiter und gefährlicher ist. Die Geopolitik will und muss zum geographischen Ge- 
wissen des Staates werden.” [Cited in Richard Hennig, Geopolitik (Leipzig, 1931), p. 9.] 

To this determinism the French school, founded by Vidal de la Blache and con- 
tinued by Brunhes and Vallaux and now by Febvre, opposes its ‘‘possibilism,” tak- 
ing into account the possible modification of geography by men, and the many other 
factors which unite with the geographic in. determining human destiny: “The 
true and only geographical problem is that of the utilization of possibilities.” 
[Lucien Febvre, A Geographical Introduction to History (New York, 1925), p. 349.] 

. the most perfect morphological type involves no certain effects.” [Henri Berr, 
“Foreword” to Febvre, op. cit., p. xii.] 

It is perhaps s8mewhere between this last statement and the determinism of 
Ratzel that we would chart our course. Geography does not determine, but it does 
condition; ; it not only offers possibilities for use, it demands that they be used; 
man’s only freedom lies in his capacity to tee well or ill or to modify for better or 
worse those possibilities. 
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for power. Natural resources influence population density and eco- 
nomic structure, which in themselves are factors in the formulation 
of policy. Location with reference to the equator and to oceans and 
land masses determines nearness to centers of power, areas of con- 
flict, and established routes of communication, and location with 
reference to immediate neighbors defines position in regard to po- 
tential enemies, thereby determining the basic problems of terri- 
torial security. 

The significance of size and location as factors in foreign policy 
cannot be evaluated, however, without a consideration of the modi- 
. fying effects of topography and climate. Topography affects 
‘strength because of its influence on unity and internal coherence. 

Climate, affecting transportation and setting limits to the possibil- 
ity of agricultural production, conditions the economic structure 
of the state, and thus, indirectly but unmistakably, foreign policy. 


I. THE FACTOR OF SIZE 


The comparative size of states, provided there is an effective 
political and economic integration of the area, is a rough indication 
of comparative strength and, as such, an element in foreign policy. 
Although in its abstract form as total surface area it does not give 
rise to specific objectives and gives nq content to foreign policy, 
yet it is an indication of the power to resist pressure from other 
states and’ may affect the choice between war and diplomacy as 
instruments of national policy. 

Throughout history, and especially during its earlier periods, an 
overwhelming majority of the strong states have been large states. 
Egypt, Babylonia, Assyria, Persia, and Rome were each in their 
turn the largest existing organized state, and by that token, the 
strongest. It is true that in certain periods small states like Athens 
and Venice and Holland, operating as sea-powers, could for a time, 
by means of the control of sea-routes, extend their sway over large 
areas of the world, but in land struggles they usually succumbed to 
the larger units and in sea struggles to units with broader bases, 
which meant larger territory. During the modern periods, great 
powers have again been large powers. Germany loeks with anxiety 
and displeasure on the enlarged Poland on her eastern frontier and 
on the enormous Russia beyond, and Japan Jives in*deadly fear of 
a future in which the China and Russia facing her across the 
Japanese Sea shall have developed the power potentials inherent 
in their gigantic size. ° 
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The last illustration makes it clear that size is not strength but 
potential strength. It is strength in so*far as size is equivalent to 
arable land and therefore to man power, and, reasoning from this 
premise, most land powers have in the past followed a policy of 
territorial expansion. Since the Industrial Revolution, however, 
strength has become more and more identified with industrial 
strength. Raw material resources and industrial organization have 
therefore become the prerequisites of power whether by land or by 
sea. But size is still operative in the sense that the larger the area 
the greater the chances that it contains varying climatic ranges 
and varying topography, and therefore varied resources and eco- 
nomic possibilities. 

Size is ‘of primary importance as an element of defense, particu- 
larly if the. vital centers of a country are far removed from the 
border. To reach Moscow, Napoleon forced an exhausted army 
across a space almost as vast as his own empire, only to find him- 
self confronted by more silent space and his base of supplies hope- 
lessly in the rear. More than a hundred years later, the anti- 
Communist campaigns of the White Russians and the Allies fruit- 
lessly battered away their strength in the Russian border terri- 
tories while the Communists, unperturbed, organized the vital 
centers of*the country. A Auman foe exhibits the weaknesses and 
strengths common to the human race, and against him man can pit 
his skill and determination. Space simply is, and defeats by virtue 
of being. It cqn fulfill its defense function, however, only when the 
vital centers of,a country are located away from the frontier. In 
a war between the United States and Canada, the vast reaches of 
Canada would afford far less protection than do the smaller 
stretches of United States territory, for the industrial and popula- 
tion centers of-the former are concentrated on her southeastern 
border within easy reach of an invader, while those of the United 
States lie well behind the frontier. 

Size and distance as elements of defense have acquired even 
greater significance since men have flown through the air instead 
of walking on the ground. The present effective radius of a bombing 
squadron is approximately eight hundred miles. Russia is thus the 
only European country the vital industrial and mining centers of 
which do not lie within the range of an enemy squadron. Paris is 
less than two hundred fifty miles from London, and the Ruhr lies 
less than three hundred miles from Paris. In the event of a Russo- 
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Japanese conflict, should Japan bomb Vladivostok, Russian indus- 
trial and agricultural production would continue undiminished and. 
the general defense organization of the country would remain in- 
tact. Should a Russian bombing squadron succeed in destroying 
Osaka and Kobe, the center of Japanese production, transporta- 
tion and communication would be gone, and the resulting disor- 
ganization might well be a greater factor in defeating Japan than 
a minor naval victory. 

The size of a state at any given time cannot be accounted for in 
terms of any one conditioning factor. It depends on technical, 
social, moral, and ideological development, on the dynamic forces 
within a state, on the political constellation of the past, and on 
the personality of individuals. But it has undeniably been condi- 
tioned by topographical facts. The effect of topography on size is 
admittedly less since man has learned to tunnel through mountains 
and throw bridges across great chasms, but until technological con- 
quest is considerably more complete, topography cannot be dis- 
regarded. 

Greece was divided by nature into small economic units, and she 
therefore developed small political units. The valleys were self- 
centered and the most fertile sections of the country were open to 
the sea but shut off from contact by larid with the,rest of the pen- 
insula. She therefore exchanged ideas and commodities by sea 
rather than by land, and the Greek settlements became a string 
of cities many of which were enemies each of the other.‘ A similar 
situation prevails in the Balkan peninsula today, where each valley 
or plain is isolated by a mountain wall, and the various groups pre- 
serve their own social, political, and religious characteristics. There 
is no natural center within the peninsula around which a great 
state might form, and rivalries between the small states are inevit- 
able. The same influence of lowland and highland distribution can 
be traced in the disintegration of the Roman Empire in western 
Europe into comparatively small units, which are small because the 
low ground and high ground are distributed in small areas. 

The factors of topography which create barriers to expansion 
will, should these barriers be overcome, continue to operate as 
obstacles to effective defense and successful integration of the new 
territory with the old domain. The effect of*the nature of the bor- 
der territory on the problems of defense and foreign policy in gen- 

t Marion Newbigin, The Mediterrangan Lands (New York, 1924), p. 149. 
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eral will be discussed later. But at this point must be mentioned 
the problem of effective control quite apart from the danger of 
aggression, because qnly with effective centralized control does 
large size become an element of strength rather than of weakness. 
Such control depends primarily on two factors: on the existence of 
an effective system of communication from the center to the pe- 
riphery, and on the absence or the successful counterbalancing of 
centrifugal forces of separatism. On the establishment of a com- 
munication system, which is in turn one of the most effective means 
of counteracting separatist tendencies, the shape and topography 
of a state have a direct influence. 

Obviously, the ideal territorial shape for a state is that of a per- 
fect circle. Given such a configuration, the greatest possible area 
is enclosed within the shortest possible boundary, facilitating de- 
fense, and all parts of the area are equidistant from, and as near 
as possible to, a government located at the center of the circle. 
States that are long and narrow in shape—and this is particularly 
true for land powers—tend inevitably to disintegrate either by 
losing territory at the periphery where the centralizing influence of 
the government is least felt, or by splitting to reappear as separate 
states. Examples of the former tendency are to be found in the 
Ottoman Empire, which hed lost effective control of all northern 
Africa and most of the Balkans before those areas were taken by 
other powers, and in the Arabian, Mongol, and Macedonian Em- 
pires which preceded it. 

A factor even more significant than shape in the establishment 
of centralized céutrol over a given area is topography. On the height 
and configuration of mounfain ranges, the depth and width of 
valleys, the direction of rivers, and the modifying effect of climate 
on all of these features, will depend the ease of communication 
within a country. Where mountains like the Andes or the Scandina- 
vian or Swiss ranges bar the way or cut the country into discon- 
nected sections as in the Balkan peninsula, communication will be 
slow to be established and will remain expensive and infrequent; 
where marshes or deserts divide two parts of a country, road build- 
ing will be diffictlt; and where river systems run parallel instead of 
converging, they offer no convenient means of communication to 
a centrally located goverrrmment and tend to separate rather than 
to unite. 

Over those sections of the country with which it has but infre- 
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quent communication a government will have but slight control. 
‘Mountain distribution, the chief cause of the present ethnic dis- 
tribution, has exercised on Switzerland a definitely decentralizing 
effect which is intensified by the river system. What is significant 
about this river system as a disunifying influence is not its direc- 
tion, however, but the fact that all the rivers flow from the pe- 
riphery outward, creating no network of communication within the 
country and tending to connect the peripheral sections more closely 
with foreign countries than with the central part of the homeland. 
For various political reasons this has not, in the case of Switzer- 
land, resulted in actual political disunity. It has, however, been 
the cause of the cultural, linguistic, and economic decentralization 
that is such an outstanding characteristic of the Republic. The 
same phenomenon of parallel rivers, with the same disunifying 
effect, can be noted in Germany, where the Rhine, the Weser, the 
Elbe, the Oder, and the Weichsel all flow northwest along parallel 
lines, dividing the country into five valleys and converging near 
no point from which a central government might extend its unify- 
ing influence along the river valleys to the edge of the state. The 
smallest Chinese river basins have formed the tiny political units 
which are characteristic of all Chinese history, and the three large 
river valleys persistently maintained £ regional separatism which 
has been an obstacle to political unification. In Siberia, climate 
adds its decentralizing influence t6 that of topography, and the 
rivers not only flow along parallel courses but flow, to the Arctic 
and are closed by ice. It was no accident that Siberia did not be- 
come effectively a part of the Russian Empire until the develop- 
ment of the railroad. 

Rivers can be, and often have bean, however, the chief unifying 
influence, especially in early political organizations. The first 
states were without exception river states, centered around the 
Tigris and Euphrates and the Nile, and the French colonial empire 
in North America was established along the St. Lawrence and Mis- 
sissippi valleys. From just northwest of Moscow, the Dnieper flows 
south to the Black Sea, the Volga flows east and south to the Cas- 
pian, and the Volkhof flows north through Lake “Ladoga to reach 
the Gulf of Finland as the Neva. Because the catanacts on the 
Dnieper below Kiev formed a barrier to’°communication, Kiev gave 
way to Moscow as the seat of the government, which from its 
position on the Moscova, a tributary of the Oka, which in turn 
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flows into the Volga, can extend its centralizing influence to all 
the corners of European Russia. A sinfilar network of rivers con- 
verging on Paris makes that city the inevitable center of France 
and centers France inevitably about Paris. 

From the beginning, governments have strengthened their con- 
trol over territory by supplementing the natural means of com- 
munication and attempting to overcome the barriers posed by 
topography. The Incas unified their empire by roads, the Persians 
constructed a central highway from Sardes to Susa which interest- 
ingly followed practically the same route as the projected Berlin- 
to-Bagdad railroad about two thousand years later; the Chinese, 
the French, and the Russians supplemented their great rivers by 
a honeycomb of canals; and Rome retained contact with her dis- 
tant empire by roads so well constructed that some of them exist 
today. Charlemagne built roads, and every forward step of the 
French kingdom toward centralization coincides with a step to- 
ward the perfection of communication within the country. In the 
period of reorganization after the Hundred Years’ War, Louis XI 
established the first postal service; and at the beginning of the rapid 
national development that followed the religious wars Sully 
planned his first great highway system. 

It was the railroad, howéver, that made possible effective inte- 
gration over wider areas. Before its development, fewestates lo- 
cated in conflict areas were ablé to maintain control over territories 
lying more than three hundred miles from the center of govern- 
ment. For this reason, large states have availed themselves of this 
instrument and Have built lines for strategic and political reasons 
long before the economic significance of the outlying areas justified 
such construction. The railroads of France, Germany, and Russia 
radiate from Paris, Berlin, and Moscow. In the same way, the 
large continental powers have confirmed their unity by the devel- 
opment of their railroad systems. Transcontinental lines stretch 
across the United States, Canada, and Australia, and the Trans- 
Siberian and the Turk-Sib lines have brought Asiatic Russia within 
reach of the central egovernment. Madrid, which made a feeble 
attempt in the same direction, is realizing today to her sorrow the 
dangers of an inadequate railway net. 

Indeed, so importarft have railroads become as the most effec- 
tive means of establishing control over the territory through which 
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they run that their ownership has become almost a symbol of 
sovereignty. . 

In einem modernen Staat ist jedoch nicht das Strassennetz, sondern 
das Eisenbahnnetz das Verkehrsrückgrat des Raumorganismus. Auf ihm 
beruht die Raumbeherrschung eines Staates. Wer das Bahnnetz be- 
herrscht, beherrscht auch den Staat. König WILHELM wollte darum 
Sachsen die politische Selbständigkeit lassen, aber die Bahnen in die 
Verwaltung nehmen, was gleichbedeutend mit dem Verlust der Selb- 
ständigkeit gewesen wäre. Danzig gilt wohl als freier selbständiger Staat; 
von einer tatsächlichen Selbständigkeit kann aber keine Rede sein, denn 
Polen verwaltet seine Bahnen. Der Griff nach den Bahnen ist darum bei 
jeder politischen Eroberung das erste; und umgekehrt begibt sich ein 
Staat, der seine Bahnen aus der Hand gibt, eines Teiles seiner politischen 
Selbständigkeit. Alle Verliehungen von Bahnkonzessionen (China an 
Russland für die nördliche Mandschurei, Türkei) sind Akte politischer 
Schwäche und beginnende Selbstentgliederung.® 

Closely following the development of the railroads and interior 
waterways have come the airways which now cover every continent 
and which, although still imperfect for the transportation of com- 
modities, are the most perfect means of retaining constant contact 
between a central government and distant parts of the country. In 
this connection, the efficacy of radio as a means of cultural and 
ideological centralization should not be forgotten. 

Conversely, the decline of large empires has often been accom- 
panied by a neglect of the communication system. Thé European 
and Asiatic states of the Middle Ages used the existing means 
without troubling to improve or develop them, and therefore re- 
mained small in size. Where large states did exist, such as the 
Caliphate and the Mongol Empire, they were political units in 
name only, with no actual control over the peripheral sections of 
their territory. The new Turkish republic, with its ambitious plans 
for the development of an elaborate system of communications, 
has evidently profited by the example of its predecessor. 

Although the strategic and political problem of integrating and 
retaining overseas territories is entirely different from that pre- 
sented by distant sections of contiguous territory, it is undoubtedly 
true that here also distance in relation to existing forms of com- 
munication played a rôle in the loss of American colonies to the 
British and Spanish mother countries. 


Tn revolting against England the American colonies follewed a recog- 
nized law of political geography. They cdnstituted the remote western 


§ Otto Maull, Politische Geographie (Berlin, 1925), pp. 498-499. 
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frontier of Europe; and a tendency toward defection manifests itself in 
all peripheral holdings . . . mere distance increases greatly the difficulty 
of governmental control... 


Topography, climate, and distance thus determine the ease of 
communication within a coyntry and thereby greatly lessen or en- 
hance the probability of the development of separatism. Sections’ 
cut off by mountains or deserts, or whose location in a river valley 
predisposes them toward economic identification with a foreign 
country rather than with other sections of the homeland, tend to 
develop local interests and a local policy and gradually to shake off 
the control of the central government. Regionalism will not lead 
necessarily to the actual severance of political connections unless 
it occurs on the periphery and in combination with ethnic differ- 
ences. The regionalism which during the nineteenth and early 
twentieth centuries caused the disintegration of the Turkish and 
Austrian Empires and resulted in the establishment of independent 
states throughout central and eastern Europe found its source in 
the existence of ethnic units rather than of topographically iso- 
lated areas, although topography played its part in the prevention 
of ethnic diffusions. When regionalism takes the virulent form of 
nationalism, ag it did in these instances, it may break even a state 
like Austria-Hungary, which had an element of natural geographic 
unity as the basin state of the Danube. 

Regionalism which falls short of separatism nevertheless creates 
difficulties in the formulation of a unified national policy, for the 
interests of different regions will inevitably conflict, and national 
policy will then represent a compromise between these conflicts. A 
paradoxical characteristic of regionalism is that economic region- 
alism may be one of the strongest elements in the unity of a country 
because of the interchange of goods which it fosters and still be an 
element of disunity in foreign policy because of the difficulty of 
incorporating into the’ foreign commercial policy the conflicting 
demands of various regions for protection, markets, raw materials, 
and capital. 

Thus it appears thgt regionalism is a complex phenomenon, the 
result of many contributing factors, of which topography and cli- 
mate are nof the least important. The regionalism to be found to- 
day in the United States, Brazil, and Australia is primarily that 


t E., ©. Semple, American History and Its Geographic Conditions (New York 
1908), p. 47. 
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of economic specialization determined by topography and climate; 
in Germany, it is both topographically and ideologically condi- 
tioned; in France, it is geographic, economic, traditional, and ideo- 
logical. At the present time, technological progress, as manifested 
in railroad, steamship, and aéroplane, development, has made it 
possible to overcome almost all the topographical elements in re- 
gionalism, and therefore to integrate effectively an area of almost 
any size. It is probably safe to say, then, that it is economic re- 
gionalism that exerts the most apparent influence on foreign policy. 

It appears, therefore, that great size, especially if combined with 
favorable climate and productive soil, is a decided element of 
strength, but that such strength can become effective only after 
centralized control has been established over the entire area by 
the creation of an efficient communication system. If topography 
and climate lend their aid in the development of communications, 
the evolution from large state to strong state will be rapid. If 
topography and climate create barriers, the state must wait until 
the necessary elements of capital and technological skill are at 
hand to overcome the natural barriers by artificial means. It thus 
becomes clear why Turkey before 1914 and Brazil and China today, 
although among the largest states in the world, are still second-class 
powers. A large part of the Turkish territory was desertand, as we 
have already noted, the country had no adequate system of com- 
munication and no effective administration. The same lack of sys- 
tems of communications, coupled in the case of China with a com- 
plete absence of industrial technique, has so far kept both Brazil 
and China from effectively integrating their vast territories. There 
is little escape from the conclusion that size means potential 
strength, and that with the diffusion of Western technology great 
size plus time and a will to power will almost inevitably mean ac- 
tual strength. Unless the dreams of European Confederation should 
materialize, it may well be that fifty years from now the quadrum- 
virate of world powers will be China, India, the United States, and 
the U.S.S.R. 


kd 
II. THE FACTOR OF LOCATION e 


Important as size may be, however, it does not, exclusively de- 
termine the rank of a state in the hiefarclty of world powers and 
may be less significant than location in determining its importance 
in international affairs and in defining its problems of foreign 
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policy. The location of a state may be described from the point of 
view of world-location, that is, with reference to the land masses 
and oceans of the world as a whole, or from the point of view of 
regional location, that is, with reference to the territory of other 
states and immediate surroundings. The former description will 
be in terms of latitude, longitude, altitude, and distance from the 
sea; the latter will be in terms of relations to surrounding areas, 
distances, lines of communication, and the nature of border terri- 
tory. 

A complete description of the geographic location of a state will 
include not only both these points of view as facts of location, but 
an analysis of the meaning of those facts. The facts of location do 
not change. The significance of such facts changes with every shift 
in the means of communication, in routes of communication, in the 
technique of war, and in the centers of world power, and the full 
meaning of a given location can be obtained only by considering 
the specific area in relation to two systems of reference: a geo- 
graphic system of reference from which we derive the facts of loca- 
tion, and a historical system of reference by which we evaluate 
those facts. 

The geographic location of a state expressed, then, in terms of 
the facts and significance of its world and regional location is the 
most fundamental factor in its foreign policy. It can modify the 
significance of size and explainethe historical importance of many 
small states. It conditions and influences all other factors for the 
reason that world location defines climatic zones and thereby eco- 
nomic structure; and regional location defines potential enemies 
and thereby the problem of territorial security and potential allies, 
and perhaps even the limits of a state’s rôle as a participant in a 
system of collective security. If the British were willing to give up 
Empire, a shift of the Isles a thousand miles to the west might 
enable them to enjoy the luxury of “isolationism.” With the pres- 
ent location, Empire or no Empire, they are inevitably enmeshed 
in the politics of continental Europe. 

Since the French dug a ditch near Suez, and the French and the 
Americans blasted a trench near Panama, the great land masses of 
the world consist of two islands, Eurasia and North America, which, 
because of navigation problems on the North Polar Sea, function 
as peninsulas, and three true islands, South America, Africa, and 
Australia. The world location of a state becomes therefore a ques- 
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tion of its location with reference to these land masses. The fact 
that the greater land mases lie in the northern hemisphere, and 
that the largest land masses that do exist-in the southern hemi- 
sphere lie in the tropics, has certain obvious implications. Politi- 
cally and industrially, the northern hemisphere will always be more 
important than the southern, and relations between various parts 
of the northern hemisphere will have more influence on the history 
of the world than relations between parts of the southern hemi- 
sphere or between the two hemispheres. The location of a state 
north or south of the equator will therefore play a large part in de- 
termining the political significance of that state, the nature of its 
international relations, and the problems of its foreign policy. 

Location with reference to the equator will largely determine 
climate, and the political activity of the world is for the most part 
centered in the temperate zones, although where ocean currents 
or other modifying influences alter the normal climatic conditions, 
the significance of location will be modified to that extent. On the 
European coast, which is warmed by the Gulf Stream, states can 
exist as far north as the polar circle, but the mouth of the Amur 
and the ports of Kamtchatka and Labrador are closed by ice six 
months of the year. In general, however, history is made between 
the latitudes of 25° and 60°, and, beĉause very little of the land 
mass of the southern hemisphere lies between these limits, history 
is made between 25° and 60° north latitude. 

But the significance of world location does not become clear 
until it is expressed not only with reference to land masses but also 
in relation to oceans. The five major bodies of water are the South 
Polar Sea, the North Polar Sea, the Indian Ocean, the Pacific, and 
the Atlantic. The South Polar Sea has no land to drain, and loca- 
tion on the North Polar Sea will remain for a long time to come a 
tremendous obstacle notwithstanding the heroic efforts of the 
Soviet government to open up the North Siberian coast. 

Of the remaining three oceans, the Atlantic is the most impor- 
tant because, due to the distribution of mountain ranges and the 
resulting river flow, it has the most favorable ratio of ocean surface 
to land surface. Thirty-five million square miles‘in area, it drains 
nineteen million square miles of land, and, except ia Africa, the 
navigability of most of its rivers permits eLsy access to inland re- 
gions. On the shores of the Atlantic and its inland seas live nine 
hundred million people, or forty-four per cent of the total popula- 
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tion of the globe, and it touches most of the areas with a higb 
standard of living. ° 

To the Atlantic world'come at least two-thirds of the world exports, 
probably more. The traffic across the Atlantic is 75 per cent of the whole 
sea-going traffic. The production of the most important raw materials 


and finished goods is equally concentrated on the shores of the Atlantic 
within the Atlantic world.’ 


The Atlantic area contains the seats of all the large powers and 
the principal naval bases of all the great sea-powers except Japan. 

For the Pacific, the ratio of surface to drainage basin is less 
favorable. The ocean is sixty-eight million square miles in area 
and the surface drained only eight million square miles. ‘About 
723,000,000 people, or about 35.4 per cent of the total population 
of the world, live on the shores of the Pacific.” 8 Most of these live 
in Asia on relatively low standards of living. It will be a very long 
time before the Pacific can compare with the Atlantic in trade sig- 
nificance, but not only the gold value but also the volume of the 
foreign trade of the Pacific countries is now definitely increasing, 
and the relative position of the Atlantic and the Pacific is shifting 
in favor of the latter. 

Geographically, the world of the Indian Ocean lies between the 
other two,,with the Straits of Malacca and the Suez Canal the 
connecting links. "About 400 million people, i.e., 19.8 per cent of the 
total population, live here, the majority on a very low standard of 
living. Except for Australia, it is a colonial world which does not 
originate policy and is still today practically a British sea. 

The northern’ Atlantic is today, therefore, the most desirable 
body of water on which a state can be located. The southern Atlan- 
tic ranks next in importance, followed by the northern and south- 
ern Pacific and the Indian Ocean. And our consideration. of climate 
and the distribution of land masses has led to the conclusion that 
the political activity ofthe world is, and will continue to be, cen- 
tered between 25° and 60° north latitude. In so far as world loca- 
tion is an element of strength and importance, those states will be 
most active politically and industrially, and will therefore rank as 
world powers, which are located in the temperate zone of the north- 
ern hemisphere with direct or indirect access to the northern 
Atlantic. Since’men fisst crossed the Atlantic, Japan is the only 
great power to develop away from its shores. 


1 Gregory Bienstock, The Struggle for the Pacific (London, 1937), p. 98. 
8 Ibid. 
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The most favored state in the world from the point of view of 
location is the United Stat&s. It faces two oceans and has therefore 
direct access to the two most important trade areas of the world. 
Before the making of the Panama Canal, this fact had only limited 
significance, because the height and direction of the Rockies and 
the Sierras make the United States primarily an Atlantic drainage 
area. With the piercing of the Isthmus, however, the territory east 
of the Rockies, which will forever remain the heart and core of 
the continent, was given an easy route to the Pacific and the whole 
of the economic structure of the United States obtained access to 
two oceans. 

Location is therefore defined first in terms of the great land and 
ocean masses. But it should be remembered that this global frame 
of reference is different for each state because for each state it has 
a different focus, namely, the capital of that state. Every Foreign 
Office, whatever may be the atlas it uses, operates mentally with 
a different map of the world. This means that a given area in the - 
world will have for two states which lie far apart an entirely differ- 
ent strategic and political significance, a fact which is responsible 
for the failure of our system of world-wide collective security. It 
is also responsible for the almost insurmountable difficulties which 
arise in attempts to achieve effective pblitical codperation between 
states with very different frames of reference, a fact usually for- 
gotten in the heavy aroma of cigars and goodwill that fills the air 
after Pilgrim dinners. g 

The facts of location do not change. Tarquinius Superbus from 
his peninsular kingdom surveyed the same sea as does Mussolini 
from his peninsular kingdom; McKinley signed the Platt amend- 
ment and Roosevelt abrogated it, but the geographic location of 
Cuba with reference to the United States remains unaltered. The 
significance of such facts, however, does change. The frame of 
reference previously described to serve for evaluating world loca- 
tion has both a geographic and therefore fixed, and a historical and 
therefore changing, aspect. It should also be remembered that the 
significance of a given location is both a factar in the foreign policy 
of a specific state and the result of the past history of that same 
state. Position on the North Atlantic is a factor, in. the foreign 
policy of the United States, and it is thé development of the United 
States that accounts for the present significance of the Atlantic. 
The latter is a problem for the historians; the former a factual 
datum for the statesman. 


¢ 
44 THE AMERICAN POLITICAL SCIENCE REVIEW 


Slow but irrevocable in effect are the changes in the significance 
of location which derive from shifts in fhe centers of culture diffu- 
sion and military power. From the beginning of history, Western 
civilization has developed around large bodies of water. Hellenic 
civilization was circumferential to the Aegean Sea, Roman civili- 
zation encircled the Mediterranean, and the Western civilization 
of the present surrounds the Atlantic. Location is important, there- 
fore, in relation to the body of water which at a given historical 
period contains the source area of cultural diffusion. 

The general direction in which civilization has moved through 
the centuries has been from a sub-tropical latitude northward to a 
cool temperate zone, and from east to west. 

Toute la civilisation antique était comprise entre les 20° et 30° degrés 
de latitude Nord; c'était en Orient la civilisation chinoise sur les rives 
du Yangtse-Kiang; au centre la civilisation de l'Inde sur les bords du 
Gange; à l’Occident enfin la civilisation de la Mésopotamie et de l’Egypte, 
le long du Nil. Puis à une époque moins reculée, la civilisation se dé- 
placa d’une dizaine de degrés vers le nord et se développa entre le 35° 
and 45° degrés de latitude Nord; ce fut en Orient la civilisation de la 
Chine sur les bords du Hoang-tso et en Occident celle de la Gréce et de 
Rome. Quant à la civilisation moderne, ne s’est-elle pas développée en 
remontant davantage encore vers le nord, entre les 45° et 55° degrés de 
latitude, c'est celle de l’Europe du nord-ouest, celle des Etats-Unis 
d’ Amérique, etc.? ° 

It is clear that such shifts in the centers of world powe» may well 
seal the fate of a country with’a considerable measure of finality. 
In the first century B.C., the center of power was in the Mediter- 
ranean, and that section of Europe now known as the Netherlands 
lay on the North Sea, unimportant and far removed from the 
spheres of activity. After 1500, the center of power moved to west- 
ern Europe, and the Netherlands, in possession of the mouth of 
one of Europe’s*most important rivers and situated among those 
states destined to become world powers, has acquired a position of 
outstanding political and commercial importance for which it 
merits no more credit than it merited censure for its earlier isola- 


9 T, Kobayashi, La Société J aponaise (Paris, 1914), p. 84, note. In this connection 
the following table is*interesting: 


, Babylon lat. 32.5 N long. 44.5 E. 
Atħens e elat.38 N long. 23.5 E. 

Rome lat. 41.5 N long. 12.5 E. 

pa Paris lat. 48.5 N long. 2 E. 


London lat. 51.5 N long. 0.5 W. 
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tion. Conversely, in 2000 s.c., Syria and Palestine lay at the heart 
of world civilization and ‘activity between the great empires of 
Babylonia and Egypt, while two thousand years later they lay far 
to the east of the center of power. As time went on, they acquired, 
and will probably always retain in varying degrees, great signifi- 
cance as passage lands; for the shortest routes between Europe and 
Asia, whetner caravan, motor, or air, must pass through Asia 
Minor. But until the cycle of the movement of civilization com- 
pletes itsel? and political life is once more concentrated on the 
eastern shores of the Mediterranean, Syria and Palestine must rec- 
oncile themselves to the rôle of junction rather than of final 
destination. 

During the Middle Ages, after the power of Rome declined, 
Europe still looked to the east and southeast, with its most pros- 
perous ports and most cosmopolitan cities on the Mediterranean. 
With the discovery of America, however, the center of gravity 
moved northwestward, and from the beginning of the sixteenth 
century to the beginning of the twentieth, the centers of wealth, 
culture, and political life were in western Europe. Great Britain, 
taking advantage of her island location and employing consistently 
her continental balance of power policy, was able to dominate the 
world by har sea power. With the rise*’of the United States to the 
status of a world power after the Spanish-American war, the power 
of Great Britain in the western Atlantic and South America de- 
clined. Similarly, with the Japanese rise to power after the World 
War, and especially after the Washington Conference established 
the rank of Japan on the seas, Great Britain andthe United States 
lost their predominant position in the western Pacific. 

The censer of world power has left western Europe; or rather 
there is no longer a center of world power. An epoch in the world’s 
history has come to an end. Characteristic of the new period is the 
decentralization of power and the creation of great spheres domi- 
nated from different centers—the Americas from the United States, 
the Far East from Japan, the heartland of Eurasia from Moscow, 
and the Eastern Atlantic and Indian Ocean from Europe. By such 
great shifts, the significance of the location of evefy area is affected 
and thereby the problems of foreign policy. Rome’s problem is no 
longer Carthage but London, the Central American Republics ex- 
change their worries about the intentions of London for worries 
about the plans of Washington, and the Chinese are faced, not 
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with the demands of far distant European powers, but with an 
aggressive neighbor. : 

While shifts in centers of civilization and power occur only 
slowly, shifts in routes of communication may change the signifi- 
cance of location in a relatively short period of time. With the dis- 
covery of the sea-route to India, the old route through the Near 
East, the Mediterranean, and Central Europe was superseded. 
This, together with the discovery of America, made the Atlantic 
the scene of the world’s most important activity, and the Mediter- 
ranean a minor inland sea. Venice yielded her place as queen of 
world commerce to Spain and Portugal. At the same time, the 
Baltic, formerly the center of northern European commerce, be- 
came cut off from the main trade routes. Nürnberg and Augsburg, 
which had prospered, sank into insignificance with Liibeck and the 
other Hanseatic cities, and Hamburg and Bremen, and even more 
the Netherlands and England, moved from the periphery of world 
trade to its center. As ships began to sail around the southern tip 
of Africa, Capetown came into prominence, only to lose its com- 
mercial significance in 1869 when the opening of the Suez Canal 
diverted trade once more into the Mediterranean, and the Near 
East regained its early importance, enhanced today because it is 
‘now the funnel for the air route from Europe to Asia. A large por- 
tion of the traffic which once flowed past the ports of Brazil and 
Argentina now flows through the Panama Canal, with benefit to 
Central America and the western coast of the United States, and 
to the corresponding detriment of the trade of the eastern coast 
of South America’. 

The construction of railroads as well as of canals may bring 
about a change in the significance of location. The opening of the 
trans-Siberian railroad in 1901 dealt a deathblow to Kjachta, the 
former center of the Chinese tea trade, for the road was unkind 
enough not to include Kjachta in its itinerary, while Chita, 
Irkutsk, and other slumbering Siberian towns found themselves by 
the side of the road from Petrograd to Vladivostok. And the con- 
struction of the Turk+Sib railroad from Novo Sibirsk to the Mos- 
cow-Tashkent line placed in direct communication with the Pacific 


10 Vogel disputes the generally accepted conclusion that the decline of the 
Hanseatic cities was due to the di$covery of America and of the sea route to India, 
and attributes it rather to the political disintegration of Germany and the inability 
of the German imperial power to protect Hanseatic political interests. [W. Vogel, 
Die Entstehung des modernen Weltstaatensystems (Berlin, 1929), pp. 62-63.) 
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coast on one side, and with Moscow and Petrograd on the other, a 
district that had been prattically isolated for centuries. Yarkand, 
the point from which the trade of Sinkiangehad formerly flowed to 
British India, yielded its place as a commercial center to Kashgar 
and Kuldja because the latter towns had access to the railroad. 
Nikolaievsk, at the mouth of the Amur, has become one terminus 
of the railroad from Taishet to the coast, and Komsomolsk, which 
until recently did not exist, is now the main terminus of the rail- 
- road and the junction of its three branches to Nikolaievsk, Kha- 
barovsk, and a new and as yet nameless port to be created east of 
Komsomolsk, giving the maritime provinces a commercial and 
strategic importance undreamed of fifty years ago. 

It seems almost axiomatic that a country or section should bene- 
fit from a shift in communication or trade routes which places it 
on or near the line of traffic. Although this is true from an economic 
point of view, it is not necessarily true politically. If the country 
through which the route runs be weak, and the route of great sig- 
nificance, the section in question may well become a bone of con- 
tention among the great powers of the world and may pay for its 
advantageous location with its independence. Egypt was not strong 
enough or stable enough to be trusted with the defense of the Suez 
Canal and was forced to submit to British occupatiow. The isth- 
mian canal in the New World was too vital a route of communica- 
tion between the eastern and western coasts of the United States 


to be left in the hands of Colombia, and the state of Panama ac- > 


cordingly declared its independence. The isthmus of Kra is the 
logical place for a canal from the Pacific to the Indian Ocean. The 
Japanese, with their gift for imitation, may some day like to copy 
their Anglo-Saxon sisters and run a canal of their own, thereby 
upsetting the existing power relation in the Indian Ocean and de- 
stroying the value of Singapore. For that season, Siam may con- 
tinue to expect a lively interest in her development both in London 
and in Tokyo. 

Some of the changes in routes already indicated and their effect 
on the significance of geographic location are the result of techno- 
logical development in the means of communic&tion. It was not 
until the development of the steamship that men could follow the 
great circle routes on the sea. With tlie development of the aéro- 
plane has come the possibility of following the great circle routes 
overland to a greater extent than ever before, although over the 
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broader stretches of the sea the aéroplane, until its effective cruis- 
ing radius has been increased, must folléw routes where it can find 
island bases. ; l 

As such new routes of communication come into existence, new 
parts of the earth’s surface will obviously gain, and other sections 
will decline, in importance. The future development of air trans- 
portation will mean that many now worthless and unclaimed bits 
of territory will become highly desirable. The United States, Great 
Britain, and Russia have long been disputing the possession of 
Wrangel Island, which was discovered in 1881, and which lies in 
the Arctic Ocean on the direct air route from New York to Tokyo. 
Great Britain claimed the island in 1916, the United States raised 
its flag in 1924, and three days later the Russian flag was raised. 
Russia proclaimed her annexation of the island in 1916, 1924, and 
1926, and in 1927 established a colony there, but the United States 
has refused to recognize the annexation. The camping trips of the 
Hawaiian boy scouts to Baker, Jarvis, and Howland which 
strengthened legal titles to these coral specks by adding occupation 
to discovery is entered in the record of good deeds. The Bermudas, 
the Azores, the Cape Verde islands, St. Helena, Ascension, Tristan 
d’Acunha, Fernando Noronha, and St. Paul all lie on possible air 
routes of the future, and Midway, Wake, and Guam mark the 
route from the United States to the Philippines. Sections of the 
mainland hitherto excluded from world trade, such as northern 
_ Siberia, Ireland, and Greenland, which lie on the direct air route 
from New York to Europe, will find themselves in the center of 
the stream of world trade instead of far beyond its edges. 

But the same geographic Ipcation will acquire a new strategic 
and political meaning with new means of communication even if it 
involves no change in route, for distance is defined not in miles 
- but in hours, and therefore in concrete terms of movement pos- 
sibilities. As we have progressed from the horse and cart through 
the railroad, the motor car, and tractor to the aéroplane and air- 
ship, and on sea from the sailing vessel through the steam and 
motor vessel to the ‘thydroplane and airship, distances have grown 
consistently less. "In the second half of the eighteenth century, the 
Atlantic Ocean was six weeks wide and the United States was prac- 
tically isolated ‘trom Europe. The same ocean is now three days 
wide, with week-ends in Paris becoming not too remote a possi- 
bility for the restless New Yorker. 
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When the Greeks, after their victory over the Persians, stipu- 
lated that no Persian army should come nearer to the coast than 
the distance a horse could run in twenty-four hours, they provided 
a large degree of security for themselves. The same stipulation 
would today afford little security against a Turkish air attack from 
well behind the line that marked the cruising radius of the fleetest 
Persian steed. The English Channel, reinforced by the British 
navy, remained a barrier behind which the British felt secure even 
after the development of the swiftest ships. In terms of air trans- 
portation, London is now no more secure from attack than if it 
were on the Continent. 

It is the application of such technological development to the 
weapons of war that causes the quickest variations in the strategic, 
and therefore political, significance of a specific area. In the days 
before aérial warfare, naval bases and naval stations performed 
their function if fleets could lie protected behind their land fortifi- 
cations. Offshore islands or narrow peninsular points near weak 
powers were ideally suited for such purposes and much sought 
after by the British and other naval powers. During the post-war 
period, the bomb attack obtained a tactical advantage over air 
defense, and the latter was primarily dependent on-counter-attack 
by fighting planes. This presupposed depth of territory before the 
objective.to insure adequate warning. But many of the outlying 
naval stations had been obtained under different tactical conditions, 


when ease of defense suggested smallness of size. Under modern ~ 


circumstances they are hardly a safe place in which to keep a fleet 
at anchor, if in the vicinity there be a potential enemy air fleet 
superior to the local air force. The changed position of Malta under 
these circumstances has not been without influence on recent 
Italian-British diplomacy. But it is not only Malta but also Aden, 
since the conquest of Ethiopia, that has undergone this change, and 
the future may create the same problems for Gibraltar and Hong- 
kong. Should, however, the more recent development in anti- 

aircraft guns make possible adequate defense of a narrow territorial 
- base, these points might regain their former significance. 

The preceding pages have provided an analysis of the ways in 
which geography conditions foreign policy. The ipfluence of size 
has been indicated, as modified by cliniate,*topography, and tech- 
nological development, and the significance of location has been 
demonstrated as modified by shifts in centers of power, changes in 
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routes of communication, and new inventions in transportation 
and warfare. The emphasis has been on world location, and there- 
fore the most immediate factor in foreign policy, regional location, 
remains to be treated. It is already clear, however, that, whatever 
aloofness the student of international law may permit himself, the 
student of international politics must deal with geography as a 
basic reality." 


1 The second and concluding instalment of this article will appear in the April 
issue of this Review. Man. Ep. 
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Tenure and Turnover of the Indiana General Assembly, J.* This 
article may as well begin with a declaration of faith: A people who an- 
nounce, as their ideal, government founded upon and pledged to operate 
with respect for the consent of the goverhed may hope to achieve some 
measure of success in their ambition only if they maintain a legislative 
branch which is courageous, aggressive, and informed. 

The rise of dictatorships in Europe is, alone, sufficient reason why 
Americans should consider seriously the security of representative govern- 
ment in the United States. It is especially high time that students of 
public affairs prepare an inventory and analysis of the personnel, organi- 
zation, and performance of the American state legislature. The traditional 
function of the legislative branch, the formulation of public policy, has 
passed in large measure from the state legislature to other hands. The 
abdication by the lawmaking body of a part of its historic functions may 
well be a necessary concomitant of the increasing public control of individ- 
ual, corporate, and group activities. But the tendency, in the opinion 
of the writers, has been accelerated beyond all reason in the American 
states because of the unwillingness of the American people to provide 
themselves with a forum competent for careful inquiry and thoughtful 
deliberation about public questions. 

The recession of the legislature has synchronized with the aggrandize- 
ment of the executive and administrative branches—an aggression evi- 
denced by, (1) the dictation of legislative policy by the governor, and (2) , 
the exercise of sweeping legislative power by administrative agencies. 

Students of government are no doubt agreed that executive leadership’. 
is important to the best of legislative bodies. But this is not to assert that 
the legislature should serve merely to ratify the governor’s proposals, ` 
Groups who are unable to win the governor to their point of view on issues 
of public policy vital to their comfort an happiness should still have some 
opportunity to win acceptance for their wishes through the action of an 
independent legislature. Even where the governor and the majority of 
the legislature are fundamentally in agreement, there is need for both 
clear statement of divergent opinion and careful workmanship in the 
formulation of statutory language. 

One may concede that the statute method of expressing public policy 
is very inadequate for modern times, yet at the:same time insist that a 
competent and independent legislature is of paramount importance. 

* Students employed on Federal funds assisted in collecting the data on which 
this study is based. Devices for checking the accairacy,of data were adopted which, 
the authors believe, reduced error to a minimum. Funds granted from the Graduate 


Research Fund of the University of Illinois made possible the use of the puach-card, 
machine-tabulating process. 
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Many persons are reluctant to trust certain current issues to administra- 
tive discretion. Furthermore, as the law-making authority of administra- 
tive officers is extended, the importance of intelligent legislative control 
increases. An administrative machine manned by a competent and 
socially-minded personnel and, directed by a far-seeing chief executive, 
may be effectively frustrated by the inadequacies of statutory authority 
and the insufficiency of public funds. A competent legislature, represent- 
ing the diverse interest groups of the state, may exercise a very useful 
veto upon the action of an administrative body overly responsive to the 
point of view of a particular interest group. 

We may some day conclude that an intelligent and wide-awake legis- 
lature is a necessary agency in any scheme for holding the administrative 
branch responsible for a reasonable degree of honesty and competence. 
Secret ballot, direct primary, administrative reorganization, popular elec- 
tion of party officials—these remedies for governmental ailments have 
not singly or collectively won us freedom from dictation by minority 
interest groups, immunity from the practices of the spoilsmen, or relief 
from the dead weight of administrative mediocrity and incompetency. 
It is perhaps not premature to suggest that any promising program for 
effecting administrative responsibility must provide for a legislative body 
that is in a position to scrutinize the conduct of public officials and to 
supply to the public the information necessary for intelligent action at 
the polls. : 

There aré persons in the United States who insist that the federal 
system has outlived its usefulness. To such people, the state legislature 
must seem an institution of no lasting public importance. It is not neces- 
sary here to argye the usefulness of federal government. Barring the event 
of a fascist coup, there seems little likelihood that the American people 
will, for several generations, consent to the abandonment of the forty- 
eight states. Furthermore, dissatisfaction with state government may 
well be due in large part to the incapacity of the legislative authority. 

Such is the argument, convincing to tbe writers at least, for the main- 
tenance in each of the American states of a legislature competent, coura- 
geous, and aggressive in-the formulation of policy, the supervision of 
supplementary policy-making bodies, and the criticism of administrative 
behavior unpopular with substantial numbers of people. The evidence 
which would conclusiyely establish whether a particular legislature meas- 
ures up to these standards would have to be sought in diverse and ob- 
scure places. The “present article represents an effort to scrutinize the 
evidence whieh can be observed from one narrow, limited point of view— 
the length of legislative servict of members of the Indiana legislature. 


1 The importance of the legislature to effective popular government seems for the 
most part to be assumed rather than argued in the literature of government and 
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The usefulness of the evidence rests upon an assumption which the 
writers have not attempted Yo test, namely, that there is a substantial 
connection between legislative behavior of the kind described above and 
the accumulation of experience in legislative chambers. This assumption 
appears justified by observations as to thg relation of experience and be- 
havior in general and by the testimony of persons familiar with the con- 
duct of lawmaking bodies. It is not argued that legislators should serve 
for life. Experienced members too far out of sympathy with their con- 
stituents must be ousted in favor of newcomers more responsive to the 
wants of the times and the demands of their constituents. But a wise 
public will temper its impatience by realization that it sacrifices some- 
thing when it exchanges experienced lawmaker for novice. 

A man who had served for some two decades in the Pennsylvania 
legislature said in a speech a few years ago: “The mortality in legislative 
service in Pennsylvania greatly impairs the efficiency of our legislative 
bodies... The quality of legislation falls with the rise in numbers of 
new members in the legislative bodies.’ Speaking on the same point, 
Robert Luce, for many years a member of the Massachusetts General 
Court and of Congress, and undoubtedly our most thoughtful writer on 
modern legislation, has this to say: “Unquestionably in this evil [limited 
length of service in legislatures] may be found one of the great causes for 
the weaknesses of our legislative bodies. They are so largely made up of 
inexperienced men that the wonder is their work is no worse. Men with- 
out experience do no great harm if they are associated with’others who 
are familiar with legislative methods and problems. The smaller the bulk 
of experience, the more the waste of time and the greater the danger of 
unwise legislation. Repeatedly it has been seen that when waves of popu- 
lar indignation or excitement have swept into a Congress or legislature a 
larger number of new men than usual, there has been’a distinct drop in 
the quality of legislation. The proposition ought to need no argument. It 
stands to reason that novices cannot do such good work as experts.’ 
public affairs. For discussions more or less instructive, see ,R. Luce, Legislative 
Problems (Boston, 1985), Chap. 8; T. V. Smith, The Promise of American Politics 
(Chicago, 1936); J. S. Mill, Considerations on Representative Government; W. F. 
Willoughby, Principles of Legislative Organization and Administration (Washington, 
1934), Chap. 3; M. J. Bonn, The Crisis of Huropean Democracy (New Haven, 1925), 
Chaps. 1-2; W. J. Shepard, “Legislative Assemblies; History and Theory,” in En- 
cyclopaedia of the Social Sciences, Vol. 9, p. 355 (New York, 1933); and J. A. Fairlie, 
“The Legislature and the Administration,” in this REVIEW, Vol. 30, pp. 241-256, 
494-506 (1936). 

2 Philip Sterling, ‘‘Some Practical Aspects of Legislation,” 38th Report Pennsyl- 
vania Bar Assoc., p. 393 (1932). 

3 R. Luce, Legislative Assemblies (Boston, 1924), pp. 358-359. One of the writers 
of this article has said in another place: “It is experience in the state capjtol that 
acquaints the legislator with the intricacies of the governmental machine and per- 
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The Indiana General Assembly consists of a senate of 50 members and a 
house of representatives of 100. Senators seve for four years (two regular 
sessions), 25 being chosen in each even-numbered year.‘ House members 
serve for two years (one regular session), all members being elected in 
even years. Under the present apportionment, effective in 1921, nine 
members of the senate are chosen from single-member districts consisting 
of one county each, 33 represent single-member districts composed of two 
or more counties (known as joint districts), three are chosen from Lake 
county at large, and five are similarly chosen from Marion county. 
Thirty-seven members of the house represent single-member districts 
consisting of one county each, 29 represent single-member joint districts, 
and the remaining 34 come from nine one-county districts each electing 
from two to eleven members at large. All members of the two houses are 
nominated in direct primary. 

The legislature meets in regular session in January of odd-numbered 
years, the length of the session being limited by the constitution to 61 
days. Special sessions have been called twice since the regular session of 
1925. These are limited by the constitution to 40 days. 

From 1881 to 1927, compensation was $6 per diem, plus a very meagre 
allowance for travelling expenses. By act effective January 1, 1929, the 
per diem was increased to $10, where it now stands.® 

During the past six regular sessions, the senate has had from 44 to 52 
committees, the thairmanships confined in all but two instances to mem- 
bers of the “majority party. During Republican supremacy, a dozen or 
more senators received two (occasionally three) chairmanships each, but 


mits sound judgment in respect to the improvement of public administration; it is 
experience that helps him to distinguish public interest from selfish demand; it is 
experience that develops the facility for compromise and bargain which is necessary 
in the making of a decision applicable to groups antagonistic in their wants ... Mr. 
Charles S. Kettleborough, director of the Indiana Legislative Bureau, recently 
stated to one of the writers that one*hears no more constant complaint on the part 
of members of the legislature than that their lack of experience makes it impossible 
for them to act intelljgently on legislation presented to them. Mr. DeWitt Billman, 
secretary of the Illinois Legislative Reference Bureau, confirmed this statement 
without hesitation.” C. S. Hyneman, “Legislative Experience of Illinois Lawmak- 
ers,” Univ. of Chicago Law Rev., Vol. 3, p. 104, 105 (1935). Cf. quotations and ref- 
erences by Luce, op. cit., Chap. 16; address of Champ Clark, Congressional Record, 
64th Cong., Ist. Sess., part 14, pp. 559-560 (March 17, 1916); A. E. Smith, Up to 
Now: An Autobiography {New York, 1929), 71-75; J. A. Lapp, ‘‘Making Legislators 
Lawmakers,” Annals of Amer. Acad. of Polit. and Soc. Science, Vol. 64, p. 177 (1916); 
Willoughby, op. cit., “pp. 239-240, 351-354; [Jllinois] Constitutional Convention Bul- 
letin No. 8, “The Legislative Department” (Springfield, Il., 1920), pp. 595-596. 

‘ Special electichs to fill yacangies may add to the number elected in any year. 

ë Three districts send two members each, four send three each, one sends five, 
and one,district, Marion county, sends 11. 

6 Acts, 1881, ch. 54, p. 517; Acts, 1925, ch. 109, p. 284. 
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the Democrats, on their accession to power in 1933, greatly curtailed 
this tendency. The load of cOmmittee appointments for senate members 
has been fairly heavy, usually five to eight, rarely more than nine. 

House committees numbered either 59 or 60 during 1925 to 1931, but 
in 1933 the number was reduced to 41, tp be further reduced to 38 in 
1935. With one exception, house chairmanships have been held exclu- 
sively by majority party members. From one to seven members a session 
have had two chairmanships. The load of committee appointments per 
member is about the same as for the senate.? 

The Indiana legislature is strictly a two-party affair, not a single mem- 
ber of a third party having appeared since 1917. The Republican party 
controlled both houses in 1925, 1927, and 1929; the Democrats controlled 
both in 1933 and 1935. In 1931, the Democratic party had a large majority 
in the house, the Republican party a small majority in the senate.® 

Numerically, lawyers are the most powerful single occupational group 
in the Indiana legislature.” Table I shows that while farmers barely out- 


7 Number of committees per session is shown in the following table: 





Session House Senate 
1925 59 52 
1927 60 52 
1929 59 52 K 
1931 60 48 : ` 
1933 41 44 e 
e 1935 38 44 


8 Party content of the Indiana legislature from 1925 to 1935, was: 





Senate "House 
Session M 
Democrats Republicans Democrats Republicans 
1925 18 32 15 85 
1927 15 35 37 o”? 63 
1929 12 38 20 80 
1931 21 29 * 75 25 
1933 43 7 91 9 
1935 38 12 65 35 


® Facts as to occupations were obtained from a tablesincluded in the “Calendar 
and Index” which appears in each issue of the Journal of the Pndiana State Senate, 
and Journal of the House of Representatives of the State of Indiana (Indianapolis). 
Where two occupations are listed, the first-named, only was recorded In the course of 
collecting data for this study. Thus, one whose occupation is listed in the Journal 
as “farmer and teacher” was recorded as a farmer, but one whose ‘oceupation ap- 
pears in the Journal as “teacher and farmer” was recorded as a teacher. The de- 
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numbered the legal profession in the house during the six sessions of 
1925-35, lawyers were more*numerous than farmers in the senate, and 
held more chairmanships than farmers in each house. This prominence 
of lawyers in the legislature is emphasized by the observation that, in the 
whole population of the state, farmers outgumber lawyers approximately 
sixty to one.!° While the legal profession has supplied lawmakers far in 
excess of its numerical importance in the population, lawyers have not 
been particularly successful in pushing themselves into chairmanships. 
In neither house have they obtained as many chairmanships as the aver- 
age of all members; indeed, they have outstripped only two other groups 
—farmers and the press. Business men, bankers and brokers, and insur- 
ance and real estate men have been about equally successful in matching 
wits and favors for places of influence, as measured by chairmanships. 

These are the facts available to the writers which seem to be of major 
importance in presenting a background for an examination of the turn- 
over of personnel. Data as to education, income, property ownership, and 
age have not been available." 

The present study of tenure and turnover in the Indiana legislature is 
based on individual record sheets compiled for each member of the 
General Assembly during the six sessions of 1925-35, The session of 
1929 saw the termination of a seven-session period of Republican control 
of the house; the following session was the last of a series of eight sessions 


reel ree ene nei 


cision to recard the data in this fashion was made on the following considerations: 
It seemed not desirable to multiply occupational classes by making the various 
combinations of occupation additional separate classes; the limitations of the punch- 
card, tabulating-machine process made it impracticable to recerd two different 
occupational classes for any individual; and it was assumed thaj where two occupa- 
tions were listed, the more accurately descriptive one was probably listed first. 

10 Estimates as to relation of occupation to population, including the columns 
in Table 1 which are headed “Population of State,” are based on the male popula- 
tion of the age of 20 years or more which is gainfully employed. Thus, there are 
3,747 males of age 20 or more who were, according to the 1930 census, gainfully 
employed as lawyers. Data from Fifteenth Census of the U. S.: 1930; Population; 
Vol. IV: Occupations by States, Table 11 (for Indiara). The occupational class 
“business men” used in this study seems not to be adjustable to the census figures. 
“Business men” includes merchants, manufacturers, laundrymen, mill-owners, con- 
tractors, etc. The occupational class “newspaper men and publishers” may be a bit 
more or a bit less inclusive than the census designation ‘authors, editors, and re- 
porters.” s z 

4 The Indiana legislature has been subjected to scrutiny from other angles in 
B. Y. Berry, “The Influence of Political Platforms on Legislatiog in Indiana, 
1901-21,” in this Revinw, Vol. 17, at p. 51 (19238; and in Legislative Procedure in 
the General Assembly of the State of Indiana, compiled by the Legislative Bureau of 
the Indiana Library and Historical Department (Indianapolis, 1928). Cfe 8. P. 
Orth, “Our State Legislatures,” Atlantic Monthly, Vol. 94, p. 728 (1904). 
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of Republican domination in the senate.” The sessions of 1929, 1931, and 
1933, bridging this period of shift in party fortunes, should furnish some 
measure of the effect of party stability and party transiency upon legis- 
lative tenure. l 

A satisfactory picture of the tenure of lawmakers will set out in relief 
the experience of the leaders in the legislative process. The present study 
furnishes data on chairmen of committees. Preliminary efforts to isolate 
other leaders gave promise of little fruitfulness and were abandoned.” 

During the six sessions under analysis, 414 different individuals saw 
service in the Indiana house of representatives and 152 different persons 
saw service in the senate. Of these legislators, 314 representatives and 102 
senators were not members of the 1985 session. It is, of course, impossible 
to say how many of these men have finally terminated their service, but 
if past behavior is an index to future conduct, it may safely be said that 
very nearly all of them have answered their last legislative roll-call.4 For 
these 314 representatives, the average length of service was 1.7 sessions; 
the median member had just completed his first session when he quit. 
The range of service for the 314 was one to ten sessions. One hundred 
eighty-seven (or 59.6 per cent) served one session only; 127 (40.4 per 
cent) completed two or more sessions; only 19 (6.1 per cent) completed 
as many as four sessions; and only five (1.6 per cent) completed six ses- 
sions or more. 

The recgrd of the 102 senators was somewhat better. The average num- 
ber of sessions completed was 3.1; the median man completed two sessions; 
and the range was one to twelve sessions. Fifty-nine (57.8 pet cent) quit 
at the end of one term (two sessions) or earlier; 37 (86.3 per cent) com- 
pleted at least two terms, and 12 (11.8 per cent) terminated their service 
after the completion of three or more terms. 


” The 1917 senate is here counted as under Republican domination. There were 
25 Democrats, 24 Republicans, and one Progressive. The Republican lieutenant- 
governor appointed only Republicans to committee chairmanships. 

133 Cf. Hyneman, “Legislative Experience of Illinois Lawmakers,” Univ. of Chi- 
cago Law Rev., Vol. 3, pp. 104, 106-107 (1935). 

14 This article was written prior to the 1936 elections. Sixty-five members of the 
1925 House of Representatives did not appear in the house in 1927. Only five, or 
7.7 per cent of the 65, had appeared for service in that chamber in any session up to 
and including 1935. Only 8.9 per cent of the 1927 representatives who were missing 
in 1929 were present ix any later house up to 1935. Only 41 of the 414 individuals 
who served in the bouse from 1925 to 1985 had broken or non-continuous service 
in the two houses. Nineteen of the 1925 senate were not members of the 1927 session. 
Only one, or §.3 ger cent of the 19 had appeared in that chamber for service up to 
and including 1935. Not a ene of*the 18 members of the 1927 senate who were miss- 
ing in 1929 ever subsequently appeared, to 1935. Twenty-four, or 15.8 per cent, 
of the 152 senators who saw service from 1925 to 1935 had broken or non-continu- 
ous service in the two chambers. 
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But legislation is enacted by the living, not the dead. Tables II and III 
show, by sessions, the equipment, in terms of sessions of service, of each 
General Assembly from 1925 to 1935. On every*basis of comparison, the 
senate shows a better record than the house. In every session, at least 
50 per cent of the house were getting theif first taste of lawmaking. In 
no session did the senate have such a proportion of new men, and in only 


TABLE IT 


LENGTH OF SERVICE IN EITHER CHAMBER DURING 1925-35. ALL MEMBERS AND ALL 
COMMITTEE CHAIRMEN OF HOUSE AND SENATE SHOWING ARITHMETIC 
AVERAGE, MEDIAN AND RANGE, BY SESSIONS, DURING 1925-35 





Number of Sessions of Service 
Measure of Length of Service (~r 
1925 1927 1929 1931 1983 1985 





All House Members 


Arithmetic Average........ 1.5 1.7 2 ‘| 1.8 1.6 1.7 

Median................4. 1 1 1.5 1 1 1 

Rank 25 coos. wena cies oe sles 1-6 1-7 1-8 1-9. 1-10 1-8 
All Senate Members 

Arithmetic Average........ 2.7 2.9 3.2 8.1 2.6 2.5 

Median..............005. 2 2 3 2 2 2 

Range... . 0... cece ween 1-10 1-11 1-12 1-8 1-9 1-10 
All House Chairmen 

Arithmetic Average........ 1.6 1.9 1.4 1.8°| 1.7 2.1 

Median..............000, 1 2 2 1, 2° 2° = 

Ranges, eraan ce eet bea ees 1-6 1-6 1-8 1-9 1-4 1-5 
All Senate Chairmen 

Arithmetic Average........ 2.8 3.1 2.8 3.6 2.3 2.2 

Median...:......-....-.. 3 3 3 3 2 2 

Range..... 0 ......-2-0-- 1-5 1-6 1-7 1-8 1-8 1-9 


two sessions were as many as one-third of the senate new at the legisla- 
tive game. In only one session could the house show a nucleus of 10 per 
cent of its membership who were equipped with three previous sessions 
of service. In all sessions, the senate showed a-better record; in all but one 
session, at least a fourth of the senators were equipped with this amount 


15 Legislative service was compiled by examination of lists of members in each 
Journal from 1933 back to a point earlier than 1890. The Journals for 1935 not being 
available at the time, the lists of members in the Standing Rules and Orders for the 
Government of the House of Representatives for the Regular Session, 1935, were ac- 

e 

cepted as authentic for that session. Service in regular sessions in either house of 
the Indiana legislature was counted in computing length of service, but service in 
other legislative bodies was not inquired into and not counted. All figures showing 
length of service include the current session. Spefial sessions were not taken into 
consideration because they vary in duration. The picture offered here suffers asa 
consequence of this arbitrary decision. On the other hand, service in special gessions 
could not readily have been equated to service in regular sessions. — 
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of experience. In no instance did the house have as many as five persons 
who had completed four previous sessions of service. Senate experience 
was on no occasion so limited. In three of the six sessions, at least ten sena~ 
tors (20 per cent of the whole) were backed by four prior sessions of 
service. It would seem from this that the house could not possibly have 
found adequate leadership from experienced men. The senate, however, 
‘could look for guidance, in all but perhaps two sessions, to a considerable 
body of persons who had served a substantial apprenticeship. 


Tasim ITI 


DISTRIBUTION OF MEMBERS OF HOUSE AND SENATE ACCORDING TO LENGTH OF SERVICE IN HITHER 
CHANBER BY SESSIONS, DURING 1925-35 








Memberships in Six 


Number and Percentage Sessions Combined 


Serving in Legislature | eee 
1925 | 1927 | 1929 | 1981 | 1933 | 1986 || No.| % | aa 





House Members 


















1. Ist Session............... :| 69 55 50 62 63 62 361 į 60.1 60.1 
2. 2d Session..............-. 21 29 27 20 27 22 146 | 24.3 84.4 
3. 3d Session...............- 4 12 11 10 5 10 52 8.7 93.1 
4, 4th Session. ....... 4 8 4 3 22 | 3.7 96.8 
5. 5th to 9th Sessions. . 2 4 4 4 1 3 18 3.0 99.8 
6. 10th or more Session 1 1] 0.2 | 100.0 
Senate Members Percentage 
7. lat Session............0005 26 26 30 24 34 36 88 | 29.4 29.4 
8. 2d Session... konerna] 26 28 18 30 38 30 85 | 28.3 57.7 
9. 3d Session. 20 12 16 8 22 40 | 13.3 71.0 
10, 4th Session...... -| 18 14 14 16 8 35 | 11.7 82.7 
11s 6th to 9th Sessions........ 8 18 20 22 18 10 48 | 16.0 98.7 
12. 10ch or more SeSsions...... 2 2 2 2 4} 1.3] 100.0 





But the counsel offered by men of long experience mayebe in large 
part rejected if those elder statesmen be not of the party in power. During 
the three sessigns of their supremacy in the house, the Democrats were 
almost totally without experienced men of their party to whom they could 
turn. In 1931, the first session of their control, they had only one member, 
Samuel Benz, who had completed as many as three previous sessions of 
service. In 1933, the party was scarcely better off. The same veteran, with 
nine sessions in his record, was back for further service, but his leadership 
was apparently rejected, since he was deprived of the two chairmanships 
he had held during the previous session, and was reduced from his former 
six committees to only three. Two other persons had, however, graduated 
into the class of three previous sessions of service. Mr. Benz did not re- 
turn in 1935 (he did not stand in the primary), and the honor of longest 
service within the Democratic party went to two individuals who had 
each completed only three previous sessions. There were, during this 
period of Demagratic supremacy, a small number of experienced Repub- 
licans in the house, but*none of them was given a chairmanship. 

The Republicans were somewhat better supplied with experience during 
1925 to 1929, the three sessions of their control of the house. In 1925, they 
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had one party member with five previous sessions of service, one with 
four, and three with three. In 1927, four of these five experienced men 
were back, one of the three three-session men not returning. There were 
in this session only four of the majority party who had accumulated as 
many as three previous sessions of servicé. With the 1929 session, the 
seven-session period of Republican supremacy came both to its fullest 
flower and to its end. Eleven Republicans could boast of a past with at 
least three sessions of service. One of them was now back for his eighth 
session, one for his seventh, two for their sixth, and the remaining seven 
for their fourth. 

In every session but one, the party in control of the senate was better 
supplied with experienced party leaders than was the controlling party 
of the house. In 1935, only two Democratic senators had as much as three 
previous sessions of service to rely upon. In 1933, the other year of Demo- 
cratic supremacy, there were seven members of the controlling party who 
had completed three sessions of service, three of these seven having five 
sessions behind them. The Republican party, during three of the four 
sessions of its dominance, had at least 12 members with three or more 
previous sessions of service. In 1925, however, it had only eight members 
with a three-session past, and only one of these had sat in five prior ses- 
sions. 

During their reign over the senate, the Democrats utilized none of the 
opposing party for chairmanships. On tw@ occasions, the Republicans 
drafted a Democrat to head an unimportant committee. 

It is generally supposed that the fate of proposed legislation is in large 
measure determined by the action of the committee to which it is sub- 
mitted. A recent study analyzes the treatment which committee reports 
received on the floor during the Maryland legislatures gf 1927 and 1929, 
and the Pennsylvania legislature of 1929. The most inhospitable reception 
recorded was that given by the Pennsylvania house to reports on house 
bills, yet in this case 61.5 per cent of the reports were accepted. Actual 
rejections of committee reports were found to be rare, the most drastic 
performance being that of the Maryland senate of 1927 in rejecting 
1.4 per cent of the reports which its committeds made on house bills. 


16 C, I. Winslow, State Legislative Committees; A Study in Procedure, pp. 100-104, 
112 ff. (Johns Hopkins Univ. Studies in Historical and Political Science, Series 49, 
No. 2, Baltimore, 1931). Cf. H. J. Green, A Study of the Legislature of the State of 
Maryland, pp. 81 ff. (Ibid., Series 38, No. 3, Baltimore, 1980). Fer general discussion 
of the organization, functions, and procedures of committees, see R. Luce, Legisla- 
tive Procedure (Boston, 1922), Chaps. 4-8; J. A. Fairlie, “Legislptive Committees 
and Commissions in the United States,” Michigan Law Rev., Vol. 31, at p. 25 (1932); 
Willoughby, op. cit., Chaps. 22-26; C. L. Smith, “The Committee System in State 
Legislatures,” in this Ruvinw, Vol. 12, at p. 607 (1918); Sterling, op. cit., pp. 404- 
414, 
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Examination of action on committee reports in Indiana indicates 
that the committees’ action determines the fate of most legislation in 
that state." . 

The rôle of the chairman in committee deliberation and action seems 
not to have been determined ebjectively. Luce states that “the chairmen 
of the standing committees of an American lawmaking body are more re- 
sponsible than any other group for the character of its product ... 
Rarely does a measure become law against the advice of a committee, 
and rarely does the majority of a committee report against the advice of 
its chairman.’’!® If these words approximate the truth—and Luce’s opin- 
ion is the best substitute for exhaustive investigation—any study of the 
tenure of a legislature can hardly lay claim to significance unless it gives 
special attention to committee chairmen. , 

In the case of a chamber in which each member receives one, and only 
one, chairmanship, the figures showing the tenure of chairmen in the 
legislature will, of course, be identical with those of all members. Neither 
house of the Indiana General Assembly is in that position. But even where 
chairmen and all members are identical, compilations of data which show 
how long chairmen have served as members of the committees which 


17 One hundred house and one hundred senate bills of the 1931 legislature (not 
subsequently withdrawn by the sponsor) were selected at random. The following 
table, showing the fate of these bills in the chamber of their origin, reveals that the ` 
ultimate dispositién of 74 per cent of the house bills and 77 per cent of the senate 
bills was in“accordapce with committee wishes, as evidenced by recommendations 
of the report or by failure to report: ‘ 


Disposition of Bills House Senate 





No. & % | No. & % 


Committee reports without recommendation 1 1 
Committee fails to report bill ° 12 21 
Committee recommends passage—bill is passed 40 53 
Committee recommends no passage—bill is killed by vote 

of chamber 22 2 
Committee recommends no-passage—report is rejected— 

bill killed by inaction 0 1 
Committee recommends passage—report accepted—bill 

killed by inaction 22 11 
Committee recommends passage—bill killed by vote of f 

chamber - be 3 11 
Committee recommends no passage—bill is passed 0 0 

a: : 

Total 3 . ° 100 100 


18 Juce, Legislative Procedure, 122. Cf. ibid., 156. 
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they head, as well as those which show the length of their service in the 
chairmanship, may be found of significance. 

Tables II and IV afford some understanding, of the experience which 
chairmen had obtained within legislative halls. In every session but one, 
at least 20 per cent of the senate chairmenghad three sessions of lawmak- 
ing in their background; in only one session were that many of the house 
committees headed by men with three sessions of legislative service to 
their credit. On four occasions, more than one-third, and on two occasions 
more than one-half, of the house committees were headed by newcomers 
to the state-house. Only twice were as many as one-third of the senate 


Tasis IV 


DISTRIBUTION OF HOUSE AND SENATE CHAIRMANSHIPS ACCORDING TO LENGTH OF SERVICE OF 
CHAIRMAN IN EITHER CHAMBER BY SESSIONS, DURING 1925~3. 


Chairmanshipa in Siz 


Percentage by Sessions Sessions Combined 


Serving in Legislature 





























1925 | 1987 | 1929 | 1931 | 1988 | 1985 || No. | % % Cumu 
House Chairmen 
A Ist Session............0005 64.5 | 40.0 | 39.1 | 65.0 | 43.9 | 28.0 || 153 | 48.4 48.4 
. 2d Session.............00% 23.7 | 40.0 | 20.3 | 15.0 | 43.9 | 39.5 92 | 29.0 77.4 
Sd Session.............0-6 5.0 | 13.3 | 20.3 | 16.7 7.3 | 26.3 46 | 14.5 91.9 
4th Session. .........0.005 3.4 | 3.3 | 11.9 4.9 2.6 14 4.4 96.3 
5th to 9th Sessions........ 3.4] 3.4] 3. 3.3 2.6 12 | 3.7 | 100.0 
Senate Chairmen 
6. Ist Session............008. 23. 15.4 .7 | 4.2 | 36.4 | 31.8 70 | 24. 24. 
7. 2d Session... .......-.006. 19.2 | 32.7 | 11.6 | 39.7 | 40.9 | 38.6 87 | 29.8 53.8 
8. 3d Session. ......-... 000 28.9 9.6 .2 | 10.4 2.3 | 25 47 | 16.1 69.9 
9. 4th Session. ..........000. 13.5 | 25. .3 | 18.8 6.8 41 | 14. 9 
PARERI 16.4} 17.3 .3 | 26.9 | 13.6 . . 
td 


chairmen new to legislative chambers; never were one-half newcomers. 
The pushing of a new party into predominance is, of course, accompanied 
by a recession in the experience of chairmen, since the latter are now 
chosen from a party group made up largely of new members who have 
appeared only by displacing others. 

The importance of previous experience on a particular committee as 
training for effective service in its chairmanship is, at present, entirely a 
matter of speculation. Service on the active committee on agriculture is 
surely better equipment for the chairmanship of the inactive committee 
on swamp lands and drains and dikes than a much greater period of ap- 
prenticeship as a member of the latter body. Service on the committee on 
ways and means is doubtless excellent training for chairmanship of cities 
and towns, county and township business, eee public expenditures, 
and several others as well. 

One should, consequently, bear in mind that "Tablè V, showing the 
amount of time that chairmen have served on their respectjve commit- 
tees, by no means tells the whole tale of spécial equipment for presiding 
over their particular groups. This table is included for whatever Worth 
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readers may care to attach to it. It is at leagt interesting to note that the 
accession of the Democrats to power in each house resulted in more than 
90 per cent of the committees being headed by men with no apprentice- 
ship in their respective groups. In the house, however, it took the new 


` Tasim V 


DISTRIBUTION OF HOUSE AND SENATE CHAIRMANSHIPS ACCORDING TO LENGTH OF SERVICH OF 
CHAIRMAN AS MEMBER OF THAT COMMITTED BY SESSIONS, DURING 1925-35 





Chairmanships in Six 


Percentage by Sessions Sessions Combined 


Serving on that Committee 











1926 | 1927 No.| % | “tated 
House Chairmen 
1. Ist Session.............04. 83. | 71.6 238 | 75.1 75.1 
2. 2d Session.............5.- 10.2 | 20. 4 | 17. 92,1 
3. 3d Session................ 3.4] 6. 13 | 4.1 96.2 
4th Session. ............-- 1.7 5 1.6 97.8 
5th to 9th Sessions........ 3.4 7{ 2.2] 100. 
Senate Chairmen 
6. Ist Session..........0,000. 48. 50. 172 | 59. 59. 
7. 2d Session. .........c00 eee 30.8 | 32.7 74 | 25.3 84.3 
8. 3d Session.............-.. 13.5 | 11.5 21| 7.2 91.5 
4th Session. ...........02. 1.9 | 5.8 10 | 3.4 94.9 
10. öth to 9th Sessions........ 16} 5.1 | 100. 





party only one session to bring the situation back to at least the normal, 
this accomplishment being due largely to drastic reduction of the number 
of committees. 

The typical chairman has little experience in presiding over his par- 
ticular committee, as Table VI will show. Regularly, three-fourths or 
more of hduse chajrmen are wielding the gavel for the first time; always, 


Tasua VI ° 


DISTRIBUTION OF HOUSE AND SENATE CHAIRMANSHIPS ACCORDING TO LENGTH OF CHAIRMAN'S 
SERVICE AS CHAIRMAN BY SESSIONS, DURING 1925-35 





Chairmanships in Six 


Percentage by Sessions Sessions Combined 


Serving as charman of that POSEE E EEAS IEEE | POEA EEA E E, 
ommiitee - 
1925 | 1927 | 1929 | 1981 | 19383 | 1986 || No.) % | Sun 


House Ckairmen 





1. 1st Session. 87.7 
2. 2d Session. 97.2 
3. 3d Session. 99.4 
4, 4th Session 100. 
Senate Chairmen 

Ist Session... rosero 1.5 id .1 77.1 
6. 2d Session. ....ssesneerees 0.8 3 ol 95.2 
7. 3d Session......... 5.8 | 3.8 7 2.4 97.6 
8. 4th Session........ 19] 19/9 © 2 7 98.3 
9. 5th to 9th Sessions . 1.9 3.8 | £4.25 5 1.7 100. 





during the period studied, three-fifths or more of senate chairmen were 
new to that task. The accession of the Democrats to power swept Repub- 
lican chairmen out of their positions, of course, and resulted in the ap- 
pointment of men not previotisly charged with committee headships. The 
reason why the house record of 1931 is not, like that of the senate in 1933, 
100 per cent neophyte lies in the fact that one Democrat, returning to 
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the house in 1931 after a 16-year period of no service, was given the chair- 
manship of a committee which he had headed 20 years before.!? 

The reasons for the shortness of the experience which chairmen have 
acquired in the legislature, on the committee, and in the rôle of chairman 
are only partially disclosed in the foregoing paragraphs. Basically, the 
turnover is due, of course, to the transiency of the members of the legis- 
lature generally, and to the refusal of the dominant party to entrust 
committees to experienced men of the rival camp. In part, it is explained 
no doubt, by the retention of non- or rarely-functioning committes which, 
have no usefulness save to multiply the number of chairmanships avail- 
able for ambitious party members. 

To only the very slightest degree is the poor picture of previous experi- 
ence of chairmen due to the failure of the party in power to utilize its 
own most experienced men. On no occasion did the roster of senate chair- 
men fail to include the name of every senator of the majority party who 
had completed three prior sessions of service. Only three times did the 
majority party in the house, in giving out chairmanships, overlook one 
of its members who had completed three prior sessions of service. In every 
session of both house and senate, one or more persons were entrusted with 
more than one chairmanship. It might be thought the part of wisdom to 
single out the more experienced members for these extra responsibilities. 
On the other hand, it may be wise to put each of the veterans in charge of 
a single important committee and secure his freedom from additional 
duties by dumping the unimportant, seldém-convening committees by 
twos and threes upon the shoulders of newcomers to the state-house. 
There is, consequently, no suggestion of criticism in the statement that 
during their three sessions of rule in the house, the Republicans gave 
multiple assignments to five first-session men notwithstanding that in 
each session there were old-timers of the party who were given only one 
chairmanship; that the Democrats at one time put double service upon 
three first-session men, although in that ‘session there were a number of 
Democrats of greater experience; that the Republicans six times (in four 
sessions of control) and the Democrats twice (in two sessions of control) 
overlooked several veteran senators in making dual assignments to first- 
session men in the upper chamber. 

A very prominent reason why chairmen can show such little previous 
service in their respective committees or in their chairmanships is the 
practice of rotating appointments. Table VII ąffôrds some numerical 
measure of a few of the factors responsible for short tenure in chairman- 


1° The senate might also have avoided its record of perfecteturnover in 1933. 
One Democrat had headed an unimportant committee in 1931. He was not con- 
tinued on that committee in 1933, but instead was given the chairmanship of two 
much more important committees. 
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ships.?° When control of the qhamber passes from one party to another, 
old chairmen back for service are, of course, pushed aside in favor of 
persons of the true faith. In the house, there were several instances, in 
the senate one instance, where chairmen were repudiated by the leader- 
ship of their own party in the following session. The big eliminating force, 
however, is the failure of chairmen to return to the state-house for legis- 
lative service. This is due to deaths, primary and general election defeats, 
forced or voluntary decisions not to stand for renomination, and so on. 
Some effort will be made, in the succeeding instalment of this article, to 
measure these causes for withdrawal from the legislative scene. 

As for those chairmen who are back in the same chamber for service 
in the following session, continuation in the old chairmanships is the 
exception rather than the rule. If the house has passed from rule by one 
party to control by another, these chairmen are, of course, removed from 
their places of leadership. Where there has been no shift of control, the 
chances are in favor of change to new chairmanships. Thus in the 1935 
senate only one out of every seven of the former chairmen who were back 
was continued in his old chairmanship appointments. In only one session 
(senate, 1927) were as many as one-half of the old assignments renewed. 

No effort has as yet been made to find out the reason for these shifts. 
One may hazard the guess, however, that it is due to the efforts of old- 
timers to maneuver themselves into the chairmanship of more important 
committees than those previously headed. , 


[To be concluded in “April] 


CHARLES S. HYNEMAN. 
(Assisted by Houston Lay) 


Louisiana State University. 


The Unicameral Legislature of Ontario. The Legislative Assembly of 
the province of Ontario is similar to American state legislatures in that 
each, having in a general sense an English background and being part of 
a federal system, is faced with the modern problems of industrialism, com- 
merce and banking, exploitation of vast natural resourées, conservation, 
communications and transportation, rural and urban interests, welfare, 
and education. And in both countries, institutions are organized on a 


20 A superficial comparison of Tables II] and VII may suggesterror in compilation. 
Thus while Table VII shows that 18 of the 1929 chairmen failed to return to the senate 
in 1931, Table III, (supra, p. 60) shows that there were only 12 first-session senators 
in the 1931 session (12 is 24 per-cent of the senate). The explanation is: Seven of the 
senators who did not return in 1931 held fourteen of the chairmanships, the elimina- 
tion of 11 senators thus accounting for the failure ef 18 chairmen to réturn. But the 
presence of only 12 first-session men in 1931 does not mean that only 12 members of 
the 1929 senate failed to return. Actually, 18 failed to return; but six weye suc- 
ceeded by men who had at some previous time had service in one or the other house. 
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capitalistic basis. Due, however, to differeyt historical circumstances not 
to be considered here, the governmental powers, and particularly the 
governmental structure, are different, and there is correspondingly a 
great difference in operation of the legislative bodies. The principle of 
federal distribution of legislative powers in the Ontario legislature is the 
reverse of that in the states. In structure, the Ontario body has one cham- 
ber rather than two; and the executive is responsible to the legislature and 
not elected separately with separate powers. There is a difference in the 
type of responsibility to the voting public, difference in terms of office, 
the ballots, the sessional experience of members, the type of party leader- 
ship in legislative campaigns and legislative leadership during a session; 
and there are incidental differences with regard to the speakership, com- 
mittees, the number and handling of bills, the operation of the lobby, the 
character of the clerk’s office, the handling of patronage problems, and 
the general conduct and dignity of the legislative body. Since during the 
past few years there has been a general questioning of the validity of 
representative legislative assemblies, since Nebraska has now inaugurated 
a one-house legislature and other states are considering similar action, 
and since all American legislative bodies are facing many difficulties as 
to relative powers, leadership, procedure, and timely policy, a comparison 
with the Ontario set-up does not seem amiss. 

Under the federal system in the United States, Congress has only dele- 
gated powers ot those necessgrily implied in the specific delegation, such 
as that To regulate interstate commerce and currency and coinage; 
whereas the great bulk of powers such as the protection of persons and 
property, provision for local government and for public education, the regu- 
lation of trade,in general, and the field of criminal law are left in the 
hands of the state legislatures. Under the federal system in Canada, on 
the contrary, the great residuum of powers lies with the Dominion Parlia- 
ment and includes the exclusiye right to legislate respecting the entire 
field of trade, commerce and navigation, banking as well as currency and 
coinage, and criminal law and procedure; the provincial legislatures have 
the specifically enumerated powers for provincial and local purposes. 
Contrary, perhaps, to first impression, the provincial field of action is not 
small and insignificant but wide and varied, and the members of the 
Ontario legislature take their tasks fully as seriously as do members of 
the Dominion House of Commons. They legislate, even to the extent of 
changing their own censtitution, e.g., abolishing a second chamber or 
altering their own term of office, of all matters of a distinctly local or 
private nature jn their respective provinces. This includes the power of 
establishing and maintaining provincial and local offices and taxation for 
their support, the management and sale of provincial public lands, the 

1 British North America Act, 1867, Sections 91-95. 
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establishment and maintenange of prisons and reformatories, hospitals 
and asylums, charities, education, and eleemosynary institutions, the 
whole field of municipal government and institutions, the licensing of 
shops, saloons, and taverns, provision for local public works and under- 
takings, the incorporation of companies for provincial objects, the regula- 
tion of marriage (though not of divorce), the protection and regulation of 
property and civil rights in the province, the administration of justice, 
including the organization of provincial courts and civil—though not 
criminal—procedure, and the imposition of punishment for the infraction 
of provincial laws. 

The basic constitutional structure of a government is perhaps of more 
importance in the effect on the operation of the legislature than are the 
specific lawmaking powers conferred upon it by the constitution, and in 
this there is a decided contrast between the Ontario and American legis- 
latures. In fact, eight of the nine Canadian provinces now have single- 
chamber assemblies—Quebec alone having two chambers. In general, 
they have fewer members than the American. Whereas American senates 
range from 17 to 67 members, and houses of representatives from 52 to 
over 460—commonly between 100 and 200—and not necessarily propor- 
tional to the population of the state, the provincial legislatures at present 
range from 30 to 90 members.? The present Ontario Assembly has 90 
members, but that elected in 1929 had 112 members, the legislature itself 
varying the size from time to time.’ With 9 single-chamber Assembly i in 
Ontario, the American notion of check and balance between two legisla- 
tive chambérs has no place. A bill once passed by the Assembly is not sub- 
ject to the political hazards of defeat in another house; nor is it subject 
to awkward amendments and the consequent problems of the composition 
of differences between the houses and the dispersion of responsibility. 
Unlike American legislatures also is the fact that there is no veto and no 
separation of powers between the executiye and the legislature. Titularly 
only is the lieutenant-governor the chief executive, and he never with- 
holds crown assent to a bill passed by the Assembly; for he, like the Eng- 
lish king, acts only on the advice of his ministers—spoken of collectively 
as the executive council—thus making the prime minister of Ontario the 
real executive of the province. Moreover, following the English parlia- 
mentary principle of responsible government, the prime minister is in- 
variably that party leader, himself a member of the house, who can com- 
mand a voting majority both in the chamber on rhinistry-sponsored bills 


2 The Book of the States, 1935, p. 62. $ 

3 Canadian Parliamentary Guide, 1936, p. 501.°The Ọntario members receive an 
indemnity of $2,000 for the session, plus mileage to and from Toronto once. Ibid. 
This salary is a little better than the average for the states, but the mileageeis less, 
since many states pay it weekly. 
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and before the voting public in election qampaigns. Hence, not only is 
there no danger of a senate’s killing a bill passed by the house, there is 
no danger of a yeto; and, perhaps of just as much importance, there is no 
danger of the house itself passing any bill not desired or accepted by the 
ministry. These two points of difference between the Ontario and Ameri- 
can legislatures, the number of chambers and the degree of executive re- 
sponsibility, must always be kept in mind when considering the various 
differences in the practical operation of those bodies. 

The idea of representation in the legislature is much the same in Canada 
as in the United States. Election is commonly from single-member dis- 
tricts‘'—usually more or less gerrymandered—and that of Ontario is no 
more equitable as between or among political parties than the American. 
The principle difference in the idea of representation is that in Canada 
a representative’s residence in his district or riding, while usual, is not 
essential. Notwithstanding the general similarity in the representative 
systems and the fact that the voters in both countries are mortals of 
probably the same level of intelligence, one of the most striking differ- 
ences between the Ontario Assembly and the American state legislatures 
appears in the degree and character of legislative responsiveness to popu- 
lar decisions at the polls. This is to be noted in connection with legislative 
tenure and its constitutional significance, with the relative frequency of 
sessions and the bearing of this on the amount and kind of legislative 
experience of tle members, and with the character of partisan leadership 
within thé chamber and its connection with campaigns and the length of 
the ballot. . 


4 That of Ontario is strictly single-member. An occasional exception occurs in 
other provinces: Manitoba provides for election of 10 members from the city of 
Winnipeg by proportional representation (Canadian Parliamentary Guide, 1936, p. 
432; Election Instructions and the Manitoba Election Act, S.M. 1931, c.10.) jin 
Alberta, all members are elected by a system of preferential voting in single-mem- 
ber districts except for Calgary anå Edmonton with six members each (Canadian 
Parliamentary Guide, 1936, pp. 371, 375-376; The Alberta Election Act, 1924, with 
Amendments of 1925); Prince Edward Island elects two members from each dis- 
trict, but with limited suffrage for one of the members in each (Canadian Parlia- 
mentary Guide, 1936, pp. 549, 551). 

é The Ontario election of 1934 gave the Liberals, with only 50 per cent of the 
popular votes, 70 per cent of the seats, and the Conservatives, with 40 per cent of 
the votes, 19 per cent of the seats. The largest of several “third” parties held the 
balance of power in a good many districts, or ridings. It polled 7 per cent of the 
votes but gained only 1 per cent of the seats, or one seat; the United Farmers, 
with less than 1 per’cent of the votes, also gained a.seat. The preceding (Conserva- 
tive) legislature was no more representative. Canadian Parliamentary Guide, 1936, 
p. 543. 2 . 

6 Only a few leaders are well enough known to be elected in any other than their 
own riding, but the principle of non-residence aids in the maintenance of party 
leadership within the legislative body. 
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The term of office of Ontagio legislators is subject to termination by 
dissolution of the chamber and the ordering of a new election in case a 
‘vital issue forces such action. This gives an entirely different constitu- 
tional importance to tenure from that found in the United States. For 
the Canadians, the existence of a maximunf term only and of annual ses- 
sions within the term is important, and the possible expedient of parlia- 
mentary dissolution induces a degree of responsiveness to popular senti- 
ment, The mere availability of this action seems to be sufficient in view 
of the fact that 13 of 18 assemblies, preceding the present one, have com- 
pleted their full terms, four of these even extending their own terms and 
completing five years in office. Only five assemblies have been dissolved, 
one after two and the other four after three years in office." The Dominion 
constitution prescribes a term of not more than four years for the Ontario - 
legislature, but also permits provincial legislatures to change their own 
constitutions.’ Quite different is the constitutional importance of the 
term of office in the states, where some measure of responsiveness to the 
voters is dependent upon fairly frequent periodic elections, usually bien- 
nial, regardless of whether issues of the day warrant a popular expression. 
Moreover, the entire legislature in Ontario goes out of office at once as 
an essential part of this responsiveness to popular expression, while in 
29 American legislatures the senate has a longer term than the house of 
representatives.’ 

The Ontario legislative system provides, for an annual testing of the 
government program before the public by means of -annual “sessions,}° 
and thereby allows the building up of a greater average legislative experi- 
ence of the members" than is possible in American legislatures with less 
frequent sessions, especially if elections to either chamber occur as often 
as the sessions. Forty-two of the state legislatures hold their regular ses- 
sions biennially, and of these, 39 choose the members of the house of rep- 
resentatives biennially also; 12 states noy elect their senators at the same 
time. Alabama holds its regular session and its election to both houses 
quadrennially. Two states, New Jersey and New York, while meeting 
annually, oblige assemblymen, through annual elections, to undergo the 
hazards of defeat before each session.” Although recently many legisla- 


1 Canadian Parliamentary Guide, 1936, pp. 500-501. 

8 British Nerth America Act, 1867, Sections 85 and 92-1; A. B. Keith, Responsible 
Government in the Dominions, Vol. I, p. 440. ® Book af the States, 1935, p. 62. 

10 Twelve months shall not intervene between the lést sitting of the legislature 
in each province in one session and its first sitting in the next session.” British 
North America Act, 1867, Section 86. 

u The Assembly is summoned usually early n February and prorogued ordi- 
narily after about eight weeks, or whenever the program is completed; most of the 
American legislatures sit for from 40 days to four or five months. Book of the States: 
1935, p. 63. 12 Book of the States, 1935, p. 62. 
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tures have had to be called into frequent egtraordinary sessions, the spe- 
cial sessions are usually limited in lawmaking power to the consideration 
of such matters only as it may please the governor to lay before them in 
the summons, and thus do not add materially to the general sessional 
experience. Some members—hot necessarily leaders—have several terms 
of experience, but often ‘most of those who remain from one session to 
guide the new members in the next have served in only one previous ses- 
sion. Although the Ontario system admits of quite as complete a turn-over 
as the American, it assures the presence of a nucleus of both sessionally 
experienced members and, as appears later, of genuine party leaders. 
Sessional experience in itself is highly valuable, and, of course, in Ontario 
. all members in the later sessions of a given term accumulate sessional 
experience before their term expires. By the beginning of the 5th session 
(1934) of the Eighteenth Ontario Assembly, the average number of legis- 
lative sessions attended by the entire membership was seven and one- 
half; in fact, three members had 22 sessions to their credit, four 19 ses- 
sions, and 23 from 9 to 14 sessions; some 30 had had previous legislative 
experience in their local city councils.“ The election of 1934 replaced the 
overwhelming Conservative majority with nearly as great a Liberal 
majority. In such a turnover, it is to be expected that a large portion of 
the membership will have had no previous experience in that body, and, 
in reality, 52 had none. But most of those who had experience could count 
a number of sessions: six of them, 15 to 23 sessions; 16, from 6 to 12; and 
16 others had served in the preceding term, most of them throughout the 
_ five sessions.‘ Even of the new members in legislative halls, 16*had served 
either as municipal councilmen or as mayors, four of them in both capaci- 
ties. p 
Naturally, in a system permitting so great a reverse as the election of 
1934 provided, most of the inexperienced are to be found in the ranks of 
the majority or government parjy, 47 in this case; but this does not seem 
to be of great moment, since legislative direction falls to the party leaders 
aided by the experienced members of their own party. While some might 
fear that a majority party with overwhelming numbers and strong leader- 
ship would be likely to pass hasty and ill-considered measures, the opposi- 
tion in Ontario, as an agency to check the majority, though small in num- 
bers, may have an influence far greater than their voting strength might 
indicate, because of their relatively greater experience. In this case, the 
Liberal majority had 21 experienced and 49 inexperienced members; the 
Conservative opposition, 15 experienced and only two inexperienced. 
While legislative experience and repeated campaign successes mean in 
a measure mature counsel in committee and in private conferences among 


8 Canadian Parliamentary Guide, 1934, pp. 464-494. 
1 Tbid., 1986, pp. 507-536. 
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members, it does not necessarily mean that those legislators having the 
longest sessional experience have the personal qualities of leadership, 
particularly of party legislative leadership before the public; nor does it 
mean that the legislative leadership will be in the chamber itself, even 
though some of the members possess the requisite qualities. The Ontario 
legislature attracts real and potential leaders to its membership, not only 
from among local political figures and prominent business and profes- 
sional persons, but even from the Dominion Parliament itself. In an 
American state legislature, very often a seat in the house of representa- 
tives is the first public position a young man occupies, and a seat in either 
house is for him merely a stepping stone to some other position and is 
not an end in itself. A member of Congress would not think of returning 
to run for a state legislative office, and a governor considers that he can 
step upward only by attaining at least a United States senatorship. In 
Ontario, a member is likely to have held the local positions first, then 
provincial, and finally the Dominion, a seemingly natural order; but, in- 
terestingly enough, the provincial office is held in high enough esteem 
that it is not beneath the dignity of a former member of the Dominion 
House of Commons to seek it. The majority party in the Ontario Assembly 
meeting first in 1935 numbers among its members five former members 
of the Dominion House of Commons, and, as might be expected, they 
became prominent members of the Assembly, four of the five obtaining 
ministerial positions. Two of them had resigned from the House of Com- 
mons in order to be candidates for the provincial legislature. Ome of them 
was Mr. Hepburn,” leader of the Liberal party of Ontario and the new 
prime minister, and the other Mr. Heenan, a former Dominion minister, 
resigned from the House of Commons after Mr. Hepburn offered him 
membership in the Council.!* One other of these membefs was a former 
Dominion minister. This same Assembly contains two former speakers of 
its own body, and five former Ontario ministers, one in the new ministry, 
and four in the opposition—and one of these four, the former Conserva- 
tive prime minister, became leader of the opposition. It would be strange 
indeed in an American state to find the former head of the state adminis- 
tration the leader of the minority in the legislature. 

Legislative responsiveness in Canada is facilitated by a short ballot, 


18 Mail and Empire (Toronto), May 18, 1934. In the preceding provincial legis- 
lature, Mr. Hepburn was Liberal leader of Ontario, but as a member of the Do- 
minion House of Commons he had to depend upon a deputy n lead the opposition 
to the Conservative government. 

18 In order to make way for this addition, one of the newly ‘elected Liberals was 
asked to resign his seat, for which he was later rgwarded with membership on the 
Workmen’s Compensation Board, and the new minter was elected from this 
member’s riding by acclamation. Canadian Annual Review of Public Affairs, 1934, 
p. 181; the Globe (Toronto), February 27, 1935. 
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free of administrative offices. Since Dominion parliamentary and pro- 
vincial legislative elections are held at different times, and since provin- 
cial and local elections gre also separate, the ballot for each district nor- 
mally has but two or three names on it. In 1929, in 86 of 112 ridings there 
were only two candidates on the ballot, and in 16 others only three names 
each;!’ and in 1934, 39 ridings out of 90 had two names each, 31 had three 
names each, 18, four names, 4, five names, and 3, six names.!* It not 
infrequently happens—in eight ridings in 1929—that there is only one 
candidate, in which case he is declared elected by acclamation and the 
election expense saved. This is, of course, in decided contrast with the 
typical American long ballot.}® 

In the election campaigns, as might be expected in any system of popu- 
lar government, the psychological factors, stunts, attacks upon the prin- 
cipal personalities, charges of maladministration and unworthy motives, 
charges of registration and election frauds, recriminations, appeal to class 
interests and religious prejudice, are all to be found in both Canada and 
America.?° But the inevitable tendency of newspapers, party orators, and 
private controversialists to focus public attention on the head of a ticket 
makes for different results in Ontario and the states. Under the long 
American ballot, where attention is focused upon the candidates for gov- 
ernor, and perhaps for sheriff, candidates for minor administrative posi- 
tions and for the legislature hope to ride into office with their respective 
party candidate for governor, or for president in presidential years. Elec- 
tion of the legislature tends*to be merely incidental to the election of 
administrative officers.” In Ontario, it is a campaign for election of mem- 
bers of the legislature, and that only. Since there is no fixed date for elec- 
tion, a campaign opens “officially” when dissolution is announced, this 
` date being selected as one which, so far as the ministry can discern, will 


17 Canadian Parliamentary Guide, 1934, pp. 495-499. 

18 Ibid., 1986, pp. 537-540. . 

19 For example, the general election ballot in Cleveland and Cuyahoga county, 
Ohio, in 1934 had 13 administrative and 10 judicial offices aside from the legislative, 
which were 28 in number: one for United States senatorship, two for congressman- 
at-large, one for district congressman, six for state senatorial seats, and 18 for the 
Ohio house of representatives. In addition, six issues were to be voted upon, one 
of which involved the election of a special county charter-drafting commission of 
15 members for which there were 41 candidates. 

20 Globe, May 11, 14, 15, 17, 22, 23, 24, 29, 30, 31; June 1, 9, 16, 19, 1934; Mail 
and Empire, June 1, 8, hh, 12, 16, 1934. Canadian Annual Review of hulle Affairs, 
1934, pp. 175, 177, 291- 192. 

2 In the 1934 general election campaign in Cuyahoga county, Ohio, where the 
newspapers håd eoncentrated their efforts in behalf of a write-in candidacy for 
sheriff, one of the Clevelanf papers shortly before the election half-way apologized 
for having almost forgotten that that election would place a new legislature in 
office. Cleveland Plain Dealer, Oct. 29, 1934. 
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be as advantageous to its own party as possible. Shortly thereafter—in 
not less than 30 days—the election takes place. In the meantime, without 
a direct primary or any need of one, simple petition nominations take 
place, following, of course, conference or convention nomination in the 
various ridings.” In reality, however, somd aspects of the campaign have 
started in the struggle between Government and Opposition in the session 
recently prorogued; then follow party conferences or conventions in 
anticipation of dissolution which select their recognized leader, if they 
have not already done so long before,” to head the party campaign and 
to be the natural choice, his party being successful, for the next prime 
minister. While, speaking strictly, he is a candidate only of his own riding 
or district and merely as a prospective member of the legislature, all 
other candidates of his party attune their campaigns to his, and, in so far 
as they are successful, go into office for their respective ridings with him 
as leader. Since the leading candidates for the two major parties are 
rivals for the premiership, and since whoever is successful will formulate 
the legislative policy of the province, the publicity focuses upon them and 
their pronouncements. Such an election campaign is very distinctly part 
of the process of formulating public policy, however vague or general.” 
Showmanship has its place, but it tends there to take the form of the fine 
art of answering hecklers and representatives of the press, face to face 
and publicly, on questions of public policy. The leader and his aids cover 
most of the province in their campaign, helping their fellow-candidates . 
in the doubtful-but-hopeful ridings, and thus binding the” politically 


e > . 

2 The Globe, May 10, 1934, carried this notice of such a convention nomination 
a week before dissolution: ““Porquis Junction, May 9.—A. F. Kenning of Timmins, 
present member of the legislature, again will carry the Conservative banner in- 
South Cockrane at the coming Ontario general elections. He was nominated as 
candidate at the convention held here today. About 400 delegates attended the 
convention from Kirkland, Lake, Swastika, Iroquois Falls, Ansonville, Timmins, 
South Porcupine, and other towns. Three others were nominated besides Mr. Ken- 
ning, but they withdrew with the exception of Mr. Bastien, storekeeper of Ramore. 
Mr. Kenning captured the nomination when a vote was taken...” 

23 Canadian Annual Review of Public Affairs, 1934, p. 174. 

24 The leader is not necessarily president of his party’s organization. In 1936, 
a convention of the Conservative Association reélected its president, but replaced 
Mr. Henry with Mr. Rowe as leader. Since the latter was not a member.of the 
Assembly and it was suggested that Mr. Rowe would lead from the outside and rely 
on Mr. Henry to continue the party’s opposition leadership in the Assembly, Mr. 
Hepburn, Liberal prime minister, indicated that he Would arrange Mr. Rowe’s 
election to the house by acclamation should he seek a seat. Globe, May 28, 29, 30, 
1936. 

2 For fairly specific announcements of policy? see Mr. Hepburn’s Liberal state- 
ment in the Globe for May 28, 1934, and Mr. Henry’s for the Conservatives, May 23. 

2 Mail and Empire, May 29, and June 16, 1934. Tomatoes constitutedepart of 
the “heckling” on the latter occasion. 
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weaker candidates to themselves and their pglicies. Even after the general 
election is over, each by-election in effect is a device whereby the parties 
test their strength and their policies before the voters. There is scarcely 
a riding so insignificant that by-elections occurring in them will not bring 
to their campaign meetings the prime minister himself or at least some 
of his ministers and the principal members of the opposition, and the 
whole province watches for the results?’ 

Sessions of the Ontario Assembly are different in a good many details 
from those of the American state legislatures, despite the common ante- 
cedents-of:these bodies; but the one outstanding and all-important dif- 
ference is in the character of party leadership. Party leadership in Ontario 
dominates throughout the entire session, for when it breaks the ministry 
falls. One political party may numerically be in control of both houses of 
an American legislature and of the governorship, but it may be in charge 
of only one or two of these; and, even if in charge of all three, the party 
may be able to maintain little unity because of the blocs, such as groups 
of urban or farmer or industrial members, which contend within the party 
or cut across party lines for the various “bottleneck” positions in the 
organization of each of the chambers. In Ontario, there is no opportunity 
for blocs to develop in any independent fashion; prime minister and whip — 
become well acquainted with the variety of interests represented in their 
party membership, note developing differences, and iron them out in 
caucus. These caucuses are held several times during a session, sometimes 
for deliberation and sometimes for instruction, and through it a united 
front is presented before the chamber. Naturally, the premier dominates 
in the caucus. A Toronto opposition daily in 1935 headed one editorial 
with reference tg the Liberal prime minister, “Mr. Hepburn Cracks Whip 
and They Jump.’”?8 It is the prime minister and the members of his 
council, who, out of the general pledges of the campaign and of inter- 
vening events, formulate the general program of legislation for the session 
before it convenes, supplement or modify it during the course of the ses- 
sion; and it is the prime minister himself who acts as majority floor leader 
to determine day by day the items for consideration during a particular 
day’s sitting and who directs the action in the detailed carrying through 
of that program.2* He may at times find the daily question period (an 
aspect of the Ontario procedure like the English) embarrassing, but he 


*7 Good examples are reported in the Globe, Feb. 28, 1935, and the Globe and 
Mail, Nov. 25, 1936? i 

28 Mail and Empire, March 9, 1935; see also issues of Feb. 16, 22, 28, 1935; also 
the Evening Telegram, March 27,4934, and the Globe, March 28, 1934. 

a9 For information and pronouncements on legislative plans, see Globe, Feb. 14, 
16, 18,19, 20, March 1, 9, 11, 12, 22, 30, April 18; Mazi and Empire, Feb. 16, 18, 
19, 25, April 15, 1935. 
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need not be seriously ham#ered if it does not break down his voting 
majority. Even if the opposition resorts to filibustering, the majority, 
with the strength to carry closure, need tolerate it only long enough for 
general disclosure and recognition of the obstructive nature of the 
tactics.2° The prime minister can, thus, Have full confidence in himself 
and his advisers; he has to fear no senate amendments or rejection, knows 
no veto, and is seated face to face in the chamber with his greatest 
opponent, the leader of the Opposition. 

Incidental to this is the fact that the speakership is not in datg a 
position of party leadership, but merely that of an impartial moderator, 
although the incumbent is of the majority party. Committees, instead 
of being appointed by the speaker as in so many state legislatures, are 
nominated by a committee on committees elected by the house on motion 
of a trusted member of the majority; but, again like the English rather 
than the American, committees have the power to deliberate upon and 
to suggest changes in bills, not to amend in detailed phraseology, and 
must report back each bill. Committee chairmen are not in a position to 
hold up bills as in the United States, for doing so would tend to interfere 
with the prime minister’s leadership in the caucus. A member of the 
ministry, a reporter, and if need be a technical draftsman from the clerk’s 
office, are present to take note of political opinion on any proposition. 
Only those bills which the majority leader is willing to approve, or 
acquiesce in, have an opportunity for engctment; hence most ‘members 
do not introduce bills unless there is some likelihood of this approval. 
The number of bills introduced, instead of being from 500 to 1,200 or 
more as in the states, is only about 150, of which about three-quarters 
pass. With so few bills, insistence may be had on cammittee report; 
furthermore, an opportunity is given for the legislature to go into com- 
mittee of the whole for informal debate on every bill, a procedure almost 
lost sight of in state legislatures. Another aspect of technical procedure, 
aided by the concentrated responsible party leadership, is the English 
practice of distinguishing public from private bills? and putting the latter 
through special procedure: petition submission before the session, accom- 
panied by fees, bill privately drafted to pass the rigid inspection of the 
clerk’s office, receipts to show adequate and proper advertising, and 
reference during session to a private-bill committee. Further practical 
distinction is made between those public bills introduced by the Govern- 

iu 


3 Interesting instances occurred in 1935 See the Globe, March 14, 1985, on 
which occasion the question period was used for! filibustering, and April 9, 10, 11, 1935, 

31 The session of 1935 witnessed the unusual ofcurrence of the speaker’s decision, 
on complaint of the Opposition leader, going contrary to the prime minister and 
the latter's appeal to and support by a vote of thețhouse. The Globe and the Mail 
and Empire, March 29, 1935. 32 Rules, Section 61. 
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ment and those introduced by private mem@ers. Some of the latter pass, 
but the emphasis is naturally on the public bills introduced by the 
ministry. In the session of 1934, 111 public bills were introduced, of which 
57 were Government and 54 were private-member bills;® also 41 private 
bills—a total of 152. . 

Instead of the common headlines in metropolitan newspapers of the 
United States to the effect that a lobby-bullied legislature has done 
nothing, or that a lobby-bossed senate has defeated a popular house bill, 
one finds in Ontario city dailies, even during a bitterly fought session, 
headlines like the one to the effect that the president of one of the great 
utility companies was closeted with the prime minister." Pressure groups 
go directly to the responsible leader for desired legislative action or in- 
action; or, as in the United States, they may attend committee hearings 
as witnesses, or arouse public sentiment through general publicity in the 
newspaper press, or even make organized mass demonstrations before the 
government building while the legislature is in session; but the individual 
legislator is in general spared much of the direct contact with the lobby. 

Just as the prime minister and his colleagues in council shoulder the 
principal political burden as to policy, so the clerk of the Ontario As- 
sembly shoulders the technical burden of drafting bills and preparing for 
each day’s sitting. It is a professional job done in a professional way by 
an appointee who, with his full-time, year-round staff, is a crown- 
appointed, permanent civil servant. The official staff are not subjects of 
partisan législative spoils as in nearly all of the states. True it is that a 
larger temporary staff of messengers, stenographers, typists,*and door- 
keepers has to be employed for the duration of the session and that these 
are allotted as a, bit of minor patronage to the members, but these same 
employees do not in any case find a sinecure, for their labors are super- 
vised by the permanent staff. The individual member has so little 
patronage-dispensing influence that normally little pressure is exerted 
upon him. Although individual members may complain at times, the 
administrative patronage is jealously guarded by the ministry. An instance 
of this occurred in 1935 when northern Ontario members of the prime 
minister’s party wanted to control appointments in their constituencies. 
Premier Hepburn, according to an opposition paper which declared that 
the noisy proceedings could be heard in the hall, made it clear in caucus 
that “appointments and settlement of patronage problems are the 
prerogative of the Government itself, and not of any individual riding 
representative.” A prime minister in such a position may and does co- 


% Information furnished through the courtesy of Major A. C. Lewis, clerk of the 
house. 

34 Globe, March 16, 1985. See also same, February 14, 19, 21, 23; March, 7, 13, 
22; April 4, 1935. 3ta Mail and Empire, March 28, 1935. 
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operate nationally with the Yeader of his party for the Dominion as a 
whole and with the leaders like himself in the other provinces.® 

Sessions of any legislature vary in their generaf characteristics with the 
elected membership and from year to year of experience. The Ontario ses- 
sion following the stormy campaign in 1934 was known as the “thunder, 
lightning, and water-power session” ;** that preceding the 1934 campaign 
was much more quiet and dignified—being the fifth session for the same 
membership; and that following the election of 1919 was one of confusion 
when the United Farmers elected 44 members, the Liberals 29, the Con- 
servatives 25, and Labour 11. In spite of these differences in sessions, an 
American observer in Ontario is impressed with the businesslike way in 
which the sessions proceed, and with the absence of the typical chaotic 
close of an American legislative session. Although sittings are much longer 
on the last days and members become very tired, even the spectator in 
the gallery may follow every action taken. Business was well enough in 
hand on the night before the last day of deliberations in 1934 so that the 
night sitting was omitted and members attended a dinner given by the 
prime minister. On the last night of active law-making,’ with committee 
action completed on all bills slated for passage, third readings and pas- 
sage, without roll calls, may take place on the last few bills at the rate of 
one every thirty seconds. 

While individual members in the parliamentary scheme may sanpa 
that they have little voice and influence, that bills are drafted so as to 
delegate too much discretionary rule-making power to the administration, 
and that thè prime minister tends to be dictatorial, most such expressions 
emanate from members while in opposition. The legislature, in fact, is 
not large enough for the individual member to be lost in the crowd; and 
the liveliness of election campaigns, together with the ever-recurring need 
of the majority caucuses to keep the members in line, testify eloquently 
that the members are anything but automatons. The unicameral legisla- 
ture of Ontario operates quite differently from the bicameral legislatures 
in the United States, but only part of the difference is attributable to the 
singleness of the chamber—the other part is attributable to the circum- 
stance that between the executive and the legistature there is no separa- 
tion. The fact that it has a smaller scope of lawmaking power in the 
federal system than has an American state legislature seems not to detract 

% In 1935, Mr. Hepburn, as Ontario prime minister, held up action on a school 
tax bill desired by the Catholics, it was charged, to induce Gatholics to support 
the Liberal party in the coming Dominion election as they had done in Ontario. 
Mail and Empire, March 22, 1935. 

3 Globe, March 9 and 18, 1985. The second Session of this Tegislature; 1936, 
was much more subdued. 


37 The ceremony of prorogation often takes place several days later, with few 
more than the Toronto members participating. Globe, April 18, 1935. 
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from its dignity as a lawmaking body. Ther€ is a singleness in the location 
of the power which it enjoys, and a singleness of leadership within the 
chamber and before the ‘public. 
i RICHARD C. SPENCER. 

Western Reserve University. - 


Bicameralism as Illustrated by the Ninetieth General Assembly of 
Ohio; A Technique for Studying the Legislative Process. Bicameralism 
is being subjected to more careful examination and criticism since Ne- 
braska has blazed the trail toward a one-house legislature. This criticism 
raises questions, makes accusations, and expresses conclusions which are 
based more largely on assumptions than on scientific information. Charges 
are made that legislative committees are too numerous, too heavily 
loaded with work, too slow, bills are lost between the two houses, over- 
lapping leads to wasted efforts, log-rolling and lobbying provide the 
guiding hand, and so on. 

The technique of research in the legislative process has been so slow 
and tedious that far too little material has been assembled to give wide 
bases For support or denial of the criticisms mentioned. The customary 
method has always been that of laying off a chart, which contained as 
many items as could be conveniently, or even inconveniently, handled, 
and then laboriously making tallies, which, when added, gave the sought- 
for answer. The possibility of error was present, but worse than that, 
after one had tabtlated a thousand or more bills he might decide that he 
wanted other data, so he must recount the thousand bills. A’ further ob- 
jection to this method is the fact that the tabulation is of little permanent 
value. It cannot contain a sufficient number of items to be useful for 
future purposes.. 

In making a study of the Ninetieth General Assembly of Ohio, a 
method was developed which can completely change the procedure 
formerly used and make available a great amount of data for analysis 
and comparison. It was decided that the eighty-column punch card, 
made for use in the International Business Machine, would provide a 
permanent record, not only for immediate study but also for any future 
use which might be desired. 

To reduce the data to the proper form for transferring to the punch 
cards, it was necessary to set up a chart for use in tabulating. A copy of 
this chart, size fiye inches by eight inches, was cut on a stencil, and cards 
were mimeographed. They could, of course, be printed. 

A card wis used for each,of the 1,125 bills introduced at this session. 
The information as to éach bill was taken from the final summary of the 
sessien printed under the direction of the clerk of the senate. 

Since no letters or words can be used as a basis for punching the cards, 
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every item must be expresse@ in number. Each of the 80 columns on the 
card contains ten numbers, from 0 to 9. Every needed fact was reduced 
to numerical form by coding. Because each column must contain one 
punch, all blank spaces were coded as 0. 

In describing the procedure used for coding, reference will be made to 
the numbers under the blank spaces on the card reproduced below. Each 
number refers to one: column on the punch card. The typewritten words 
are for the convenience of the pérson doing the compiling, and are useful 
to the person who tabulates the results after the punch cards are as- 
sorted and counted. 





Introduced 
in House Type 
General or o 


Assembly —. | Member _. — — | Senate ae BA ae les ks 
1 2 3 4 «6 6 7 8 9 











Senate 
Date Referred No. Date Report Date Recom- Date 
Bill to ‘om mitted 
Introduced _. —. .— | Committee  — — — — | Committe o -e — EE at 
Mo. Day Mo. Day Mo. Day Mo. Day 
10 11 12 13 14 1 16 17 18 19 20 21 22 23 
Date Roll Call 
Reported No. of Days from Date Yeas Naya |Action| Days from 
Again om. Ref, Report to 
m — — | Final Report Nea cae i! Roll Call 
Mo. Day — — |Mo. Days a ma i a is, che 
24 25 26 27 28 | 20 30 31] 32 33 34 35 36 37 38 39 
A 
House . 
Date Referred No. Date Report Date Recom- Date 
Bill to from mitted 
Introduced . _.. — | Committee — — — | Committee —. . — Pee Eron 
Mo. Day ai Mo. Day Mo. Day Mo. Day 
40 41 42 43 44 45 46 47 48 49 50 51 52 83 
Date Roll Call . 
Reported No. of Days from Date Yeas Nays | Action} Days from 
Again Com. Ref. to $ Report to 
m — — | Final Report eas Poe a Roll Cal 
Mo. Day os Mo. Day fo us. ee Se a = ech mi, 
54 55 66 57 68 | 69 60 61 |62 63 64/65 66 687| 68 69 70 71 
Governor's Act'on Time From 
Date Action} Date Bill 
Introduced to Emergency Conference 
Gov. Action —- — — | Clause 
nah os gs a Mo. Day 1 Pa 
72 73 T4 75 7 77 178 79 80 


The first two items were 9 0, for this study was of the Ninetieth General 
Assembly of Ohio. The names of the 32 senators were coded, using the 
numbers from 1 to 32, assigning them in a]phabetical order. For the 135 
house members, code numbers 101 to 235 were used, thereby avoiding a 
repetition of the numbers used for members of the senate. To illustrate, 
number 1 meant Senator Ackerman; 2, Senator Annat, and so on. If the 
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bill being recorded was introduced by Rep#esentative Addison, the code 
number 101 was put in spaces 3 4 5, if Senator Ackerman introduced it, 
then spaces 3 and 4 weré marked 0 and space 5 had the code number 1. 
199 was the code number for bills introduced by initiative petition. 

Item 6 was coded 1 for the senate, 2 for the house. On the first sorting 
of the punch cards, the two houses were separated. For type of bill, items 
7 8 9, two categories were used. The 7 space referred to one of five classes, 
which were coded as follows, 1, new; 2, amending; 3, repealing; 4, local; 
5, private. For the spaces 8 and 9, code numbers were used which referred 
to the section of the Ohio Code to which the law was assigned by the 
attorney-general, or to which it would have been assigned, in those cases 
where the bill failed of passage. In this classification, there were 35 items. 
To illustrate, 21 referred to taxation. 

Spaces 10, 11, 12 were filled in by the actual dates, as were all other 
blanks where dates were to be recorded. The committee code, spaces 13 
and 14, was arranged as follows: the 21 senate committees were given code 
numbers from 1 to 21, in alphabetical order. 1 meant agriculture; 2, banks 
and loan associations; down to 21 for temperance. For the 36 house 
committees, the numbers began with 31 for agriculture and forestry, 
32 for banks and banking, in alphabetical order, to 66 for waterways. 
There was no further coding until item 36 was reached. There 1 was used 
for passed, 2 for failed, 0 when there was no roll call. Items 37 to 67 need 
no further explanation. Item.68 was coded like 36, 1 for passed, 2 for 
failed, 0 for no action. For Item 75, 1 was used for approved, 2 for veto. 
If the bill became law by lapse of time, space 75 was coded with 3. Items 
76, 77, 78 were filled as noted on the card. When more than 30 days 
elapsed, the months and days were subtracted, for greater ease in tabulat- 
ing. To illustrate,,a bill introduced on 1-7 and signed by the governor on 
5-20 was listed as being in the legislative mill for 4 months (item 76) and 
13 days (items 77, 78). When the time was less than one month, it was 0 
for item 76 and the number of days was listed in columns 77 and 78. For 
item 79, the code number 1 meant that a bill had an emergency clause. 
For item 80, 1 meant that a conference committee was used, and, as in all 
other cases, 0 meant none. 

In tabulating, when the bill originated in the senate (item 6, code 1), 
the report moved in regular order from 1 through to 80. When, however, 
the bill was introduced in the house (item 6, code 2), the tabulator filled 
in items 1, 2, 3, 4,5, 6,°7, 8, 9, and moved to item 40, 41, 42 for the date 
of introduction; if the bill reached the point of reference to the senate, 
that inform¢tioa was recorded in the blanks numbered 10, 11, 12 and 
through to 40; then down to 72, 73, 74, 75 for the governor’s action. 

The code tables for the members, committees, and types of law were 
typewritten in convenient form, and one of the mimeographed cards was 
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filled in for each bill introducell. The next step was the preparation of the 
punch cards, after which the data were available for tabulation through 
the use of the International Business Machine. * 

Tables were set up on which to record tpe information secured. For 
example, one was in the following form: 


- 


Taste I 
LEGISLATIVE PROGRESS OF SENATE BILLS IN SENATE COMMITTEES 




















Senate House 
Committee Number Number Roll Call | Billlsto|Reported| Roll Call Gave: E 
Bü rj House | from pem. Š 
Referred pored Passed| Failed| Com. | Com. |Passed| Failed Signed a 
Agrioulture............- si 4 3 3 3 2 2 2 
Banks and Loan Asso.. 7 5 4 4 2 2 2 
Commerce and Industry. 12 8 5 5 5 2 1 2 
Conservation........... 11 7 6 6 6 5 4 F 
Education........ 0.6006 30 13 10 9 7 5 5 
Elections and Fed. Rel... 21 4 3 3 3 2 1 
Finance.......ceeeeeees 13 8 7 1 6 5 6 5 (1)* 
Highways and Automo- 

AVE os csiteiste mearhe buyer 23 14 13 13 10 5 1 5 
Institutions............ 22 16 16 16 15 2 2 
Insurance...........65, 14 7 5 5 5 4 1 4 
Judiciary 93 47 44 1 43 39 22 1 22 
«Labor. ........ 8 3 2 2 2 2 2 
Military Affairs. 0 
Political Subdivislone:, 16 8 6 6 5 3 3 
Public Health.......... 9 3 3 3 1 1 1 
Publio iilities rere 20 8 7 7 7 4 4 
Publio Works, etc....... 11 5 5 5 5 2 2 
Taxation..........0.005 83 37 34 1 21 18 22 17 (3)5|2 
‘Temperance............ 10 4 4 4 3 3 3 

Total: .nxcktas cores 408 200 | 177 3 160 141 94 4 86 56 13 
Committee on rules, and on enrollment, not listed; ° * Law by lapse of time. 
no bills referred to them upon introduction. r 
1 Bill to special committee, ts 





The same form of table was prepared for bills introduced in the house 
and referred to house committees. 

These two tabulations gave answers to many questions and raised 
many more. In the senate, six of the 21 committees each received 10 bills 
or fewer. One senate committee had 93 bills referred to it. These facts 

_suggest that committee reorganization is needed. Only 50 per cent of the 
bills referred were reported back to the senate. This seems to indicate a 
need for a rule requiring that all committees report all bills referred to 
them. Of the bills reported out of committee, less than 50 per cent became 
laws. This suggests a need for further study of content, merit, and spon- 
sorship of those bills which finally passed. ` 

The house record was similar to that of the senate, The inactive stand- 
ing committees numbered 13 out of 36. Each of thése 13, had less than 10 
bills apiece. The taxation committee received 134 and the judiciary- com- 
mittee 86. 2° 

The most dangerous hurdle for bills in the senate was the committee, 
while in the house the committee and the calendar exacted an equaLtoll. 
The senate passed 82 per cent of the bills referred from the house, while 
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the house passed only 54 per cent of the Wills which it received from the 
senate. Twenty-one per cent of the bills introduced in the senate became 
laws, and a mere 16 per cent of the house bills reached the statute-book. 

A second set of tables was s prepared showing the same data for bills 
introduced by each member of the senate and house. 


Tase IT 
PROGRESS OF BILLS INTRODUCED BY SENATE MEMBERS 























Senate House 
Member Bills | Num- z Roll Call Bills tol Roll Call Gover- 
Party} Intro- | ber to Bat | House ported Pe ee Veto 
uced | Com. Passed| Failed Com: Com. | Passedj Failed Signed 
Ackerman R 25 25 21 20 20 5 5 
Annat. D 15 15 10 8 8 8 3 1 3 
Bower.. D 3 3 3 3 2 2 2 2 
DeArmond D 7 7 5 5 4 4 2 2 
Donovan D 10 10 3 3 3 3 2 2 
Emmons R 16 16 6 5 1 5 4 3 3 
D 14 12 7 3 1 3 2 2 2 
D 10 10 2 1 1 1 
R 13 13 8 8 8 7 4 3 1 
D 19 18 9 7 6 6 5 4(1)* 
R 18 18 “4 13 13 12 3 3 
D 4 4 1 1 1 1 1 1 
D 16 16 10 7 6 5 5 4(1)* 
D 20 19 3 3 3 3 3 3 
e R | 5 5 | 3 3 3] 3] 3 3 
Le R 17 15 9 7 7 4 4 4 
Lloyd......... R 10 10 8 8 8 6 5 5 
Lowery........ R 7 5 5 5 3 3 3 
Marshall R 7 7 5 4 3 3 3 2 1 
Mathews. . D 9 9 5 4 3 3 3 2 1 
MoManus. D 20 20 10 9 7 6 4 1 3(1)* 
Mosier. . D 20 20 10 8 1 8 8 6 6 
Pfeiffer R ll il 3 2 1 1 a 
Roberts, R 9 9 el 1 1 1 1 1 
Roberts, R 18 17 6 5 5 1 1 1 1 
ML ca cices aay Ri° 6 5 3 2 2 2 1 1 
Sheppard.. .... R 8 8 2 2 2 2 1 et 
Smolke........; D 17 17 3 3 3 3 3 3 
Waldvogel. ....] D 14 14 8 6 5 4 3 1 3 
Whittemore....] R 11 11 8 8 8 7 7 6(1)* 
R 10 10 3 3 3 3 3 3 
D 28 27 10 7 7 4 2 2 
1 416 408 200 177 3 160 141 94 4 86 5 | 3 
16 Demoorats 
16 Republicans e x Law by lapse of 10 days. 


32 Total 





The senate was equally divided between Democrats and Republicans, 
16 members each, yet-every committee chairmanship was held by a 
Democrat. In spite of this, 46 of the 91 senate bills which became law 
were introduced by Republicans, although Democrats sponsored 54 per 
cent of all bills introduced. Evidently, legislative procedure in the senate 
is not on strictly, party lines. In the house, the Democrats had a majority 
of 33, yet of the house bills enacted, 31 per cent were of Republican 
origin. Theeangle of partisanship needs further study. 

A third set of tables showed the progress of bills by weeks, through;the 
stages as set up in the first chart. There was no marked rush save in,the 
sixth week, which was the deadline for introducing new bills, when 163 
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bills were introduced in the alia In the house, 272 bills came under the 
wire in that week. The distribution of work seems fairly even, save for the 
piling up of introduced bills in the sixth week. On’e is inclined to feel that 
` even if the committees reported a larger nymber of bills, the calendars 
could still be cleared. 

The time necessary for a bill to become a law was of interest. Thirty- 
eight statutes were enacted in less than a month, while 29 bills were over 
five months in the legislative process. The record for the two houses was 
almost the same. 

The punch cards have been placed in a permanent file where they will 
be available for future use, since questions may arise in relation to data 
not yet tabulated. It is evident that with this material many analyses 
and comparisons can be made. With similar information from other ses- 
sions and other states, much information of interest would be available. 

To summarize: It is clear that the committee system is poorly or- 
ganized. The committees fail to function as well as they should. The 
amount of activity of individual members varies greatly, with results that 
do not follow partisan lines. The output is small in comparison with the 
proposed legislation introduced, and the length of time consumed by the 
process seems to be much greater than should be necessary. 

When Nebraska shall have held several sessions of her new legislature, 
it will be possible to determine whether or not unicameralism has elimi- 
nated some of the evils here enumerated. , 

Mona FLETCHER. 

Kent (Ohiv) State University. 


$ 
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The Experts on Five; Federal Commissions.* What are the qualifica- 
tions of the more responsible and more or less permanent professional 
and technical officials on ou? federal regulatory commissions? In seeking 
an answer to this question, data were collected concerning 500 federal 
officials drawn from the Interstate Commerce Commission, the Federal 
Trade Commission, the Federal Power Commission, the Federal Com- 
munications Commission, and the Securities and Exchange Commission. 
The commissioners themselves were not considered. 

-Where possible, the records of all staff members receiving $5,000 or more 
a year were examined. This could not be done on every commission, 
however. The Federal Trade Commission answers were confined to about 
80 of the higher administrative and professional employees. In order to 
get a larger group, a lower salary limit was adopted for the Federal Power 
Commission. The findings for each commission cannot be compared in 
any exact statistical fashion, but the facts gathered throw some light on 
the background and careers of the most important staff members of the 
federal regulatory commissions. ; 

So many other factors differentiate the commissions that it would b 
unwise to isolate personnel data and attempt generalization on this basis 
alone. The findings are useful as showing the kind of men responsible for 
the day-to-day work of a professional, technical, or administrative nature. 

Previous Experience. In the first place, where do our professional, tech- 
nical, and administrative staff officials come from? If they cpme directly 
from business to the government, they may bring to their new employ- 
ment knowledge that can be put to good account. On the other hand, 
they may have already developed attitudes or loyalties not readily ad- 
justed to their rew responsibilities. 

What has been the previous experience of our officials upon regulatory 
commissions? Are they men of wide training and experience, or have they 
been narrow specialists all their lives. What does their background show 
us? The most striking aspect of the previous experience of the higher 
paid commission employees is the great variety of their training. They 
come predominantly from private law practice, engineering, public utility 
work, or accounting. The most common occupation immediately pre- 


* Acknowledgmentis due the Committee on Research in the Social Sciences at 
Harvard University for financial aid. In gathering the factual data, the writer was 
assisted at various times by Mr. Wayne Woodmansee, Mr. Robert Rawson, and 
Mr. Robert (. Hall. Thanks are gratefully offered to those officials of the United 
States Civil Service Commissidh and of the five commissions who codperated so 
generously in making their files available and in answering our questions. 

Statistical tables presenting the data on which the present article is based may 
be obtained on application to the author. 
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ceding appointment to regulatory commissions is government service. 

The previous experience of employees varies with each commission. 
If the general business background of those on the Federal Trade Com- 
mission is examined, no especially signifigant connections stand out. 
Only 16 of the 83 records studied reveal genera] business experience; and 
only six disclose a former connection with public utilities. The Interstate 
Commerce Commission presents a different picture, for railroad ex- 
perience is extremely frequent among its lawyers, engineers, examiners, 
auditors, etc. The past activity of men serving on the Securities and Ex- 
change Commission is largely in banking and finance, brokerage, manu- 
facturing, and public utility work. This last field of activity is naturally 
a very common factor in the previous experience of men serving on the 
Federal Power Commission.! 

Most outstanding in the record of all five commissions is the previous 
governmental experience of the more responsible officials. There are 
engineers drawn from the War and Navy Departments, from the United 
States Reclamation Service, and the Coast and Geodetic Survey. There 
are attorneys from the Bureau of Internal Revenue, the Department of 
Justice, and the N.R.A. There are accountants from the Federal Farm 
Loan Board, the Reconstruction Finance Corporation, and thé old 
Bureau of Corporations. Such examples could be multiplied. Often an 
interchange of personnel has taken place-among the commissions. Men 
within the service and living in Washington have friends in many govern- 
mental agencies; they hear of opportunities on other commissions; they 
have transfers arranged; or they are sought out by those needing their 
experience. Is not such a shifting of personnel among governmental 
agencies one device for discouraging “departmentalism”’ and the creation 
of tight bureaucratic compartments? 

It seems unfortunate that so few of the responsible officials at present 
on the commissions have had previous gxperience on state regulatory 
bodies. With the exception of about half a dozen cases on the Securities 
and Exchange Commission and the Interstate Commerce Commission, 
our state commissions have done little toward supplying experts to the 
five federal boards examined. The Securities and Exchange Commission 
has recruited classification accountants from state commerce com- 
missions, a security analyst from a state security and public service com- 
mission, a public utilities economist from a state public utility com- 
mission, as well as a supervising engineer, an expert examiner, and others. 
Since the work of these state agencies is often closely*in line with the 
training needed for federal activities, it is to be hoped that a more helpful 
relationship may develop in the future. 


1 It must be remembered that all generalizations in this article about theeom- 
mission personnel relate solely to the 500 cases studied. 
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If we note the previous occupations of thdse officials performing general 
administrative work on the federal commissions, two general sources 
appear. Here again prior experience in the governmental service seems 
to be of first importance; sgcondarily, the men are obtained from the 
field of activity most germane to the work of their agency. Thus of ten 
important administrative officials on the Interstate Commerce Com- 
mission staff, four were already in government service and four were in 
railroad employ. The Interstate Commerce Commission has drawn its 
chief administrators largely from general administrative agencies, while 
the Securities and Exchange Commission has taken them primarily from 
the regulatory service. This difference may be due to the time factor, 
since for many years the Interstate Commerce Commission had no other 
federal regulatory commissions from which to draw. The two categories 
supplying the regulatory commissions in fairly uniform proportions are 
the federal administrative service and private law practice. . 

Our statistics reveal a rough fifty-fifty balance between men entering 
their commission work directly from private business and those with 
governmental background. It seems desirable that a rough balance of 
this sort be maintained. 

Political Activity. Of 462 records examined, only 13 revealed political 
activity such as running for elective office, participating in political party 
affairs, etc.2 Of course, it may be that such activities were deliberately 
omitted from the personnel records. Yet the very few cases in which any 
indication of desire to participate in party affairs could be found suggests 
that the importance of “politics” is perhaps exaggerated. ‘Where is cer- 
tainly a tendency in this country to insist that our administrative service 
is full of “politics” ; but efforts to find evidence on this point were prac- 
tically fruitless so far as the records of our permanent professional officials 
on the five regulatory commissions were concerned. Lack of interest in 
elective office and no evidenge of partisan activity do not necessarily 
mean that political considerations are altogether absent. Of course, dis- 
putes over policy have at times rent the commissions. The commissioners 
themselves are political appointees. Whatever ‘‘politics” is discovered 
on this level must be considered with reference to the whole problem of 
the “independent” commission under our system. So far as the experts 
on these commissions are concerned, however, political activity as a fac- 
tor accounting for their presence appears to be entirely negligible. Pro- 
fessional training, practical experience, and governmental service seem 
to be.the significant elements in the careers of these federal officials. 

Although political activity does not appear as a common element in 
the careers of administrators, some scrutiny of the cases in which it is 


taData to cover this point were not available in the case of 38 lawyers on the 
I.C.C. 
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found may be of interest. A political past is chiefly found among the 
attorneys. Such men have usually served as district attorneys or prose- 
cuting attorneys in federal, state, or local positions. In the careers of 
only 53 out of 500 officials was evidence foynd indicating an interest in 
elective or party office or any direct service to an elected official. A few 
men who have served as secretaries to a senator or congressman or as 
clerks for congressional committees are among the lawyers or adminis-' 
trators on our commissions. But fewer still are those who‘have held 
elective positions of any importance or played a prominent part in party 
politics. Only two former members of Congress are found, and but one 
former member of a national party committee. The conclusion seems 
justified that active participation in partisan politics is a factor of almost 
no importance in the recruitment of the professional and scientific men 
on our regulatory commissions. The influence of political loyalties and 
friendships could not be discovered from the data available. 

Education. As to education, the figures show that 282 of the 500 officials 
attended college. Of these, 108 received the degree of A.B. and 106 that 
of B.S. Two hundred and one of the group secured legal degrees. The 
highest proportion of college-trained men is found on the Securities and 
Exchange Commission and the Federal Power Commission; the lowest 
percentage on the Federal Communications Commission, the Federal 
Trade Commission, and the Interstate Commerce Commission. On the 
latter two agencies, more men received LL.B.’s than went to college. 
Ostensibly, they obtained their training after entering the service by 
attending night schools. 

Education is to be explained largely in terms of the functions that the 
various officials must perform. Sometimes this can be taught in schools; 
often much training must be done on the job. The tie-up between func- 
tion and education is least clear with regard to administrators. Here the 
figures suggest that a legal education is abeut as common as work toward 
an A.B. 

Of the 83 cases studied on the Federal Trade Commission, seven might 
be classified primarily as mere administrators. Of these, only one held an 
A.B. degree. Four out of ten administrators on the Federal Communica- 
tions Commission were college graduates, while five out of eleven on the 
Federal Power Commission had degrees. Sixteen of the 20 directors and 
supervisors of the Securities and Exchange Commission attended college, 
as did five of the eight regional administrators. Ort the Interstate Com- 
merce Commission, however, only seven of the 18 administratozs at- 
tended college. Are more college-trained administrators needed? This may 
depend on the evaluation made of the work now being done by adminis- 
trative officials who do not, as a group, hold college degrees. - 

No sweeping inferences can be drawn as to the caliber of government 
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officials upon the mere basis of the figures, but some striking contrasts 
emerge if the statistics regarding law-school training are noted. Thus, 
43 of the 45 Interstate’ Commerce Commission lawyers within the civil 
service are graduates of Washington law schools. In the other two cases, 
the school could not be discovered. Further investigation shows that in 
most cases these men joined the Interstate Commerce Commission at a 
relatively early age and at a very modest salary. They attended law 
school at night and step by step worked their way to their present im- 
portant positions. 

Figures for the other commissions reveal less emphasis upon Washing- 
ton night-school training, although at least half of the Federal Trade 
Commission, Federal Power Commission, and Federal Communications 
Commission lawyers were trained in this fashion. A different distribution 
appears only on the Securities and Exchange Commission, where 11 of 
the 23 lawyers drawing the highest salaries were trained at the Harvard 
Law School, while 14 of the 39 people with legal training were Harvard men. 

Evidence of unusual ability in college studies is lacking. Nine Securities 
and Exchange Commission attorneys are the only Law Review men dis- 
covered among all the records studied, and there are but 16 C.P.A.’s 
among the many accountants. The conclusion seems inescapable, there- 
fore, that, judging merely by the distribution of law-school graduates, 
our regulatory commissions have not drawn upon the same level of legal 
talent favored, for example, by the leading New York law firms. 

Graduate degrees exclusive of bachelor of law are not commonly held 
by officials in the more responsible professional and administrative posts 
on our federal regulatory commissions. Here again the sharpest contrast 
appears between the Interstate Commerce Commission and the Securities 
and Exchange Commission. 

If the colleges are listed where undergraduate work was done by our 
officials, great diversity is revealed. The familiar names of Yale, Harvard, 
Chicago, Princeton, Stanford, Oberlin, Johns Hopkins, Dartmouth, 
Cornell, Columbia, Duke, Amherst, Lehigh, Massachusetts Tech., and 
Syracuse are found. The great state universities are just as prominent. 
In very few instances are more than two or three men found on any one 
commission who are alumni of the same college. Thus 75 individuals on 
the Federal Power Commission came from 50 colleges; 35 on the Federal 
Trade Commission from 30 institutions; etc. Along with the better known 
colleges, we find, institutions such as Ellsworth, Furman, Saint Patrick’s, 
Transylvania, Eastman, Houdin, Bethel, and Chillicothe. 

Age. Thé development tqward a career service upon our commissions 
is suggested by considering the age at which experts have entered the 
serxice and the number of years that they have given to the work. Strik- 
ing, indeed, is the youth of the Securities and Exchange Commission and 
the very brief experience in government service on the part of its re- 
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sponsible employees. In June, 1936, the secretary of the Commission had 
had eight years of experience in the federal service, one division director 
had served the government for 14 years, and threé or four of the attorneys 
had had about five years’ experience; but the group as a whole averaged 
but slightly over two years. That this group of officials could come to- 
gether, tackle a new job, and win the confidence of the public and of 
business alike is no small achievement. The Securities and Exchange 
Commission has met its grave personnel difficulties well and has won the 
commendation of those falling under its jurisdiction. 

An age chart presents striking evidence of the new blood transfused 
into the federal service by the Securities and Exchange Commission. It 
shows that on the average these officials had practically no service in 
federal employ before undertaking their regulatory duties. But to con- 
sider merely the “average” may be to ignore the most important factors. 
The Securities and Exchange Commission does have several men with 
a long career in the federal service. The contribution of a few such men 
may be quite disproportionate to their actual number. 

Averages do not always give a clear picture. Although most of the 
legal staff of the Securities and Exchange Commission are lawyers be- 
tween 25 and 40 years of age, age does not necessarily mean experience 
and youth inexperience. “Quite the contrary,” says Chief Counsel Burns; 
“the older men are those without experience in the security fields, because 
if a man has been in that field and has come to maturity, the chances 
are, if he is any good, he is making a lot of money.’ ° 

Would it be cheaper in the long run to recruit men young, and to train 
them and hold them by adequate salaries for a life career, or is it better 
to draw men from industry and keep them by paying high salaries? 

It seems that over a long period of time the government has developed 
a career corps of permanent officials. This has been the case in the Inter- 
state Commerce Commission and to somewhat the same extent in the 
Federal Trade Commission. The Interstate Commerce Commission 
lawyers within the civil service who receive $5,000 or more a year entered 
the service at the average age of 24 and by June, aes, had served nearly 
a quarter of a century. 

The same long service applies to those men ‘sti the important ad- 
ministrative work on the same commission. Of this group, various men 
entered at 16, 17, or 19 years of age and worked their.way to their present 
positions. Here are career administrators. But few ff any, men of this sort 
can be found on the Federal Power Commission, the Federal Communi- 
cations Commission, or the Securities and Exchange Commission. 


3 For commendations of the work of the Securities and Exchange Commission, 
see Commercial and Financial Chronicle, August 3, 1935, and October 18, 1935. 

4 Appropriation Committee Hearings, Sub-Committee on Independent Offices 
(1937), p. 550. 
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But is a long tenure of much intrinsic meaning in itself? Men in the 
older agencies (F.T.C. and I.C.C.) entered the federal service at an 
earlier age than did tose in the three younger agencies. The lowest 
weighted average age of entrance was 31.8, which means that in all 
agencies men with outside experience were brought in rather than trained 
on the job. It would seem that older men are being recruited as the years 
pass. 

For many years to come, it will probably be necessary for the govern- 
ment to recruit men to its service on the basis of their experience in 
private fields. Young men can be trained when an organization is well 
established. So many governmental functions are new that such facilities 
do not now exist. The New Deal has set up many agencies almost over 
night. A system based exclusively on internal promotion cannot be urged 
until it is certain that men of sufficient training and capacity can be found 
already in the ranks. 

The present system has much to commend it. Our administrative offi- 
cials represent a widely diversified background. No caste is likely to arise 
from such variety. It seems wise to recruit officials in balanced propor- 
tions from business, the professions, and the government service. 

The government needs men well acquainted with the problems of 
transportation, communication, industrial organization, the securities 
market, and the-banking system. It needs able lawyers, economists, and 
statisticians on its regulatary commissions. Moreover, many experts, 
because of their highly specialized requirements, must be ined directly 
on the job. 

The emphasis of all persons interested in securing a more one ad- 
ministrative service might well be focused upon improving the prevailing 
conditions of employment. This means higher salaries, more attention to 
promotion, and personnel supervision. It means trying to hold the able 
men already in the service and devising entry requirements that will seek 
out men of real ability. 

The facts show that there are many expert and experienced officials 
on our regulatory commissions. Many have made a career for themselves; 
but many others have found greater opportunities outside the govern- 
ment. There is need for striking a better equilibrium between the attrac- 
tion of private employment and the rewards of public service. 

The fact that mapy officials resign and that many men join the federal 
service at an older age than is the British practice is not to be viewed 
with alarm. Such an interchange is a very effective safeguard against an 
aloof and irfflexible civil service. Moreover, men with extensive experience 
in the professions and industry have skills and knowledge essential to the 
suceessful regulation of business. They may know many things that can 
be learned neither in books nor in governmental offices. 

The essence of our personnel problem lies in making our public service 
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attractive to able men who are representative of the attitudes and aims 
of many social classes. The professional and technical experts filling the 
more important permanent posts on our federal tegulatory commissions 
are drawn from broad sectors of the populdtion. But the cases studied 
seem to bear out the current impression that the government is not 
getting a full share of the best talent that is available. 
E. PENDLETON HERRING. 
Harvard University. 


Studies of Administrative Management in the Federal Government. 
The report of the President’s Committee on Administrative Manage- 
ment, together with the President’s message transmitting the report to 
Congress, was published as a separate document early in 1937.1 Several 
months later, nine studies of administrative management in the federal 
government, prepared by members of the committee’s research staff, 
were published in a series of five separate documents. The message, the 
report, and the studies have now been brought together in a single volume 
of approximately 400 pages, conveniently indexed. 

The committee report was widely circulated and its major recommen- 
dations are well known to readers of this Review. It was necessarily 
brief, however; its findings were presented in summary fashion, and its 
recommendations were offered with a minimum of explanatory material. 
The studies prepared by the research staff supply the detailed analyses 
and the more complete proposals which are essential to 4 thorough under- 
standing and appraisal of the report. Though the committee refers to the 
statements and recommendations contained in the studies as being those 
of the individual authors, the unity in principle and purpose which 
characterizes the entire document is unmistakable. . 

The central thesis of the committee report is that efficient management 
is essential if modern democracy is to survive, and that in order to secure 
efficient management in the national government the President must be 
given the authority and the assistance required for effective leadership 
and control. The committee returns the following indictment against the 
existing situation: the effectiveness of the Chief Executive is limited and 
restricted, in spite of the clear intent of the Constitution to the contrary; 
the managerial agencies are weak and out of date; the public service does 
not include its share of men and women of outstanding capacity and 
character; the fiscal and auditing systems are inadequate. Its recom- 
mendations are based upon certain general principles, ‘canons of effi- 
ciency,” namely, the establishment of a responsible and effective chief 
executive as the center of energy, direction, and administrative manage- 

1 The creation of this committee, and of the several congressional committees 


on administrative reorganization, was reported by L. F. Schmeckebier in this 
Review, Vol. 31, pp. 700-702 (Aug., 1987). 
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ment; the systematic organization of all activities in the hands of a 
‘qualified personnel under the direction of the Chief Executive, and to aid 
him in this, the establishment of appropriate managerial and staff agen- 
cies; provision for planning; a complete fiscal system; and means for 
holding the executive accountable for his program. 

The first study, prepared by Floyd W. Reeves and Paul T. David, is 
concerned with Personnel Administration in the Federal Service. This is 
not a study of techniques and procedures in personnel management, but 
rather an investigation of the organization and activities of the several 
agencies performing personnel functions, such as the Civil Service Com- 
mission, the Bureau of the Budget, the Council of Personnel Administra- 
tion, the Employees’ Compensation Commission, and the departmental 
personnel offices. The writers find, among other things, that the personnel 
problem has not received the attention from the Chief Executive which 
it deserves and which his constitutional responsibilities require of him; 
that the Civil Service Commission has developed into a central personnel 
agency of major importance, but that the Commission has shown rela- 
tively little tendency to interest itself in the constructive and develop- 
mental activities in which such a central agency should engage; that the 
Council of Personnel Administration, while somewhat defective in organ- 
ization and not always receiving the effective leadership it requires from 
the Civil Service Commission, has been responsible for the development 
of an improved system of service ratings, and its experience suggests the 
important values which can come from consultation between staff and 
line personnel agencies; and that departmental personnel ageħcies, except 
in a few instances, have not been developed to the extent required by 
such a large service, in which, of necessity, personnel administration must 
be decentralized, to a considerable degree. 

The recommendations made by the investigators center in a proposal 
for a unified service of personnel administration, represented at the high- 
est level of administrative management by an adequate central agency, 
responsible to the Chief Executive; at the departmental level, by ade- 
quate departmental personnel offices responsible to the heads of depart- 
ments; and at the bureau level, in large bureaus and services, by bureau 
personnel offices responsible to the bureau chiefs, To carry out this pro- 
posal, the investigators recommend the abolition of the Civil Service 
Commission in faver of a single Administrator, appomted by the Presi- 
dent from a list of perSons selected through an open competitive examina- 
tion eonducted by a special committee of expert examiners.” They pro- 


2 The advisability of thus restricting the choice of the President is challenged by 
Kenneth C. Cole in his note on “The Merit System Again” in this Review, Vol. 31, 
pp. 695-698 (Aug., 1937). See the reasons for this arrangement given by the writers 
in their study (p. 98). 
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pose to give to the Administrator full and complete responsibility for 
central personnel management, subject to executive supervision and con- 
trol, and to the advice and criticism of a Civil Service Board of seven 
- members appointed by the President, with the consent of the Senate, for 
seven-year overlapping terms. It is emphasized that these two recom- 
- mendations are closely integrated and that one should not be adopted 
without the other. The importance of personnel administration at the 
departmental level is stressed; an increase in the number, quality, and 
responsibility of departmental personnel offices is proposed; and certain 
criteria applicable to the division of authority and responsibility between 
central and departmental personnel agencies are suggested. A permanent 
status is recommended for the Council of Personnel Administration, with 
the function of advising the Administrator and the President on personnel 
matters from the departmental point of view. 

Improved personnel relations in the federal service, beginning with a 
clarification of the right of government employees to organize and to 
designate representatives, the application of the merit principle to emer- 
gency agencies and units under the administration of a qualified non- 
political personnel director approved by the central agency but with the 
option of using or departing from regular civil service procedure, and a 
substantially similar policy with respect to government corporations, are 
additional recommendations included in the study. 

A final section is concerned with the extengion of the merit system and 
the development of that system into a career service. The inclusion of all 
non-policy-ferming presidential positions in the field service, and all lower 
positions of a permanent nature, in the classified civil service is recom- 
mended. Emergency employees occupying positions made permanent 
should be given appropriate civil service status after passing suitable 
qualifying examinations, and after certification of meritorious service for 
at least one year by an approved non-political personnel officer. Special 
attention is given to the higher administrative posts in the departmental 
service. It is recommended that these positions be divided into two 
groups, one definitely policy-forming in the political sense and the other 
purely administrative and non-political. Vacancies in positions in the 
latter group should be filled either by promotion or through open com- 
petitive examinations. An upward revision of salaries for the higher ad- 
ministrative posts, and a modification of the policy of filling vacancies 
in the administrative service by promotion from the clerical grades in 
favor of more frequent use of competitive examinations which may be 
opened to college and university graduates ‚of exceptional ability and 
breadth of training, are considered essential if competent and experienced 
administrators are to be recruited for and retained in the federal servise. 

The next two studies in administrative management are concerned 
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with the subject of fiscal administration and control. Financial Control 
and Accountability, by A. E. Buck, is concerned with all aspects of this 
subject, including?financial planning, current direction of spending, cur- 
rent budgetary control, and accountability for financial acts. The prin- 
cipal federal agencies involved are the Bureau of the Budget, the Depart- 
ment of the Treasury, and the General Accounting Office. The latter 
agency, with special reference to its control over expenditures, is the 
subject of the second study in this field, made by Harvey C. Mansfield. 

Mr. Buck introduces his study with the statement that in the lack of 
coöperation between the President and Congress, resulting from our sys- 
tem of separation of powers, is to be found the most serious weakness in 
the national fiscal system. He then proceeds to an examination of the 
Bureau of the Budget and the Treasury Department as agencies for 
financial planning, accounting, and control. He criticizes the nominally 
independent status of the Budget Bureau, finds the staff inadequate in 
size and capacity, and charges that in placing primary emphasis upon 
budget preparation the bureau has failed to develop some of its most 
important functions. He proposes a reorganization of the bureau, making 
of it the pivot of the Treasury structure, with divisions responsible for 
budgetary control, planning, and research, in addition to budget esti- 
mates. He envisions an enlarged influence and responsibility for the 
Secretary of the Treasury, comparable to that of the British Chancellor 
of the Exchequer. Certain improvements in budget and appropriation 
procedure also are suggested, such as the extended use of annexed budgets 
for self-sustaining government agencies, the submission of the budget in 
March instead of January, the voting of appropriations in lump sums, 
the preparation of a budget summary at the close of each congressional 
session, and the lapse of outstanding balances of all annual appropriations 
` three months instead of two years after the end of the fiscal year for 
which they are made. ° 

A complete reorganization of the Treasury Department also is recom- 
mended, with special emphasis upon the establishment of a Bureau of 
Fiscal Control to which would be transferred from the General Account- 
ing Office the authority to settle all claims for or against the government 
and the power to supervise administrative accounting. To place this 
bureau in a disinterested position with respect to fiscal operations, it is 
recommended that,it be completely divorced from the assessment, collec- 
tion, custody, gnd dfsbursement of public funds. A decentralized system 
of aecounting, with large responsibilities placed upon the accounting 
officers of thedepartments,and establishments, but with the maintenance 
of summary accounting controls in the Treasury Bureau of Fiscal Con- 
trel, is advocated. 

The final section of Mr. Buck’s study, except for a summary of recom- 
mended changes, concerns the General Accounting Office. This agency is 
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found to be independent of both the Congress and the President—vir- 
tually a law unto itself—and its functions incongruous and contradictory 
to the whole idea of financial accountability to Congress. Its function of 
` controlling Treasury receipts and issues is held to be perfunctory, its con- 
trol over the settlement of claims and governmental accounting an un- 
warranted invasion of executive responsibility and a denial to the Presi- 
dent of the authority and information necessary to effective management, 
and its primary responsibility for making investigations for and reports 
to Congress virtually ignored. It is recommended that executive account- 
ability be secured through a General Auditing Office which would sup- 
plant the present General Accounting Office, and which would be charged ~ 
with making a post-audit of all governmental receipts and expenditures 
and reporting thereon to a joint congressional committee on public ac- 
counts. A chart, showing lines of direction and responsibility in the pro- 
posed system of financial control and accountability, is a helpful addition. 

Mr. Mansfield’s special study of The General Accounting Office provides 
a more detailed account of the existing organization and functions of that 
agency, and explains more fully the problems resulting from the division 
of authority between the Comptroller-General and the executive officers 
of the government. It also sets up certain objectives of a system of fiscal 
control, which the recommendations made in this and the preceding study 
are designed to achieve. The Budget and Accounting Act of 1921 is held 
to be defective in that both the powers of audit and of control were vested 
in an independent officer. The extent of the control .exercised by the 
Comptrollew-General is shown by an examination of the processes in- 
volved in the final settlement of claims and by reference to his power over 
the methods of administrative accounting, and certain avenues of escape 
from this control are pointed out. The independence of the General Ac- 
counting Office from executive, judicial, and congressional control is 
noted. The consequences of the existing system are found to include the 
divorce of responsibility and authority, resulting in continued conflict 
between the Comptroller-General and executive officers, a large number 
of arbitrary and technical decisions by the General Accounting Office, 
vexatious delays, and the failure to provide a proper central accounting 
system for budgetary and control purposes. The objectives of a proper 
system of control are held to be, first, a post-audit of all receipts and 
expenditures by an independent auditing agency; secondly, the vesting 
of adequate investigatory power in the auditing offieer; thirdly, abundant 
publicity for the findings of the post-audit; fourthly, promptngss in 
making the audit; and finally, the increased exercise of its powers and 
responsibilities by Congress. In achieving these objectives, a substantial 
revision of the Budget and Accounting Act of 1921 is proposed, includjng 
a transfer of power to settle all accounts and claims to the Treasury 
Department, giving statutory authorization for the system of centralized 
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disbursement inaugurated by executive order in 1933, the transfer also 
of the power to prescribe administrative forms and methods of accounting 
to the Treasury, and restricting the functions of the present Comptroller- 
General to those of post-audit and investigation, with a change in title 
to Auditor-General. In addition to these statutory changes, it is recom- 
mended that Congress establish a Joint Committee on Public Accounts 
to receive reports from the Auditor-General and to investigate differences 
between that officer and the Treasury. 

The fourth study, prepared by Robert E. Cushman, concerns The 
Problem of the Independent Regulatory Commissions. The “problem” re- 
sults from the creation of an increasing number of these independent 
agencies which are termed “areas of complete irresponsibility” and which 
are held to occupy important fields of administration beyond the reach 
of presidential direction and responsibility. The purpose of the study is 
to discover a general policy or plan whereby the major advantages of the 
independent commission technique may be kept and at the same time 
the administrative confusion that comes from setting up numerous in- 
dependent bodies avoided. 

The first part of the study traces the growth of regulatory commissions 
and describes the variety of reasons, motives, and theories underlying 
their creation. Part II analyzes the problems arising from the merging in 
such independent agencies of both policy-determining and judicial func- 
tions, with special reference to the extent to which the commissions inter- 
fere with presidential responsibility in the formulation of governmental 
policies and in administrative management, and the dangew to the ju- 
dicial neutrality of the commissions. Part III reviews the constitutional 
and legal principles relevant to the commission problem and its solution, 
including the President’s power of removal and direction and the control 
of the courts. ` 

In recommending a plan of action, Mr. Cushman ventures the opinion 
that there is no one solution to the problem and that further investigation, 
preferably conducted by a quasi-judicial body, should precede any ma~ 
terial alteration of the organization of the commissions, particularly of 
the older ones. The plan he proposes would put the independent com- 
missions into the regular executive departments if the departments have 
functions related to those of the commissions, and if they are neutral with 
respect to the regulatory duties of the commission rather than promo- 
tional. If departments meeting these requirements cannot be found, he 
advocates continued independence for the commissions. The commission, 
if put into a department, would be broken down into two sections. One 
of these, the Judicial Section, would be “in” the department only for 
purposes of “administrative housekeeping” such as budgeting, personnel, 
and purchasing. In all other respects, it would be completely independent. 
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Its members would be appointed by the President, with the consent of 
the Senate, for relatively long overlapping terms, and would be removable 
by the President only for incompetence or misconduct. Its decisions would 
not be reviewable by either the department ‘head or the President. The 
second, or Administrative Section, would be organized as a bureau or 
division in the department, with a chief who would be fully responsible 
to the Secretary and the President. To this section would be given the 
rule-making and administrative powers of the commission. The chief 
difficulty in putting the plan into operation is seen to be that of arriving 
at a proper division of work between the two sections, and particularly 
so in the case of “mixed” functions which combine in the same act both 
policy-determining and judicial elements. The author’s proposal in this 
regard is to give these mixed functions in their initial stages of determin- 
ing the rule of law and investigating alleged violations of law to the Ad- 
ministrative Section, reserving the responsibility for reaching a deter- 
mination and issuing the appropriate order for the Judicial Section. This 
arrangement has the added advantage of being in conformity with exist- 
ing procedures employed by the commissions. 

A unique feature of Mr. Cushman’s study is his concluding section in 
which he carefully weighs the advantages of his plan and the criticisms 
which may be directed against it, and briefly describes several alternative 
proposals, including the Bar Association’s plan for an administrative 
court. This is concluded, however, by a summary statement in which he 
returns to a defense of his proposal.as one which squarely meets the com- 
mission problem and which offers substantial advantages. Useful infor- 
mation concerning the personnel, duties, and powers of the commissions 
is appended in tabular form. 

A group of three studies dealing with as many problems of adminis- 
trative management appears next in the volume. Departmental Manage- 
ment, by Arthur W. Macmahon, assumes the departmental system as a 
basic characteristic of national administrative organization, but insists 
that the departments fail to accomplish their necessary rôle in the tasks 
of supervision and coérdination unless they achieve a managerial core 
above the level of their bureaus. Thus it is with the organs of depart- 
mental management that the study is concerned. The objectives sought 
are: to enable the department head to deal effectively with questions of 
policy, both in formulation and execution; to promote coérdination both 
within the department and without; and to liberate the energies of the 
operating units. Recommendations looking toward the achievemeat of 
these objectives include the creation of a corps of aides, free frém routine 
responsibility, to inform and advise the secretary on matters of policy, 
and a managerial organ not merely concerned with institutional activities 
such as finance and personnel, but serving also as the pivot of the line 
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bureaus, headed by a general departmental manager. Evidences of em- 
bryonic agencies of both types are revealed in the practice of the several 
departments. Considerable attention is paid to the problem of a proper 
division of supervisory responsibilities among the several assistant secre- 
taries or department managers, the alternatives being a fixed assignment 
to a group of bureaus or a functional assignment running throughout the 
department. The experience of the Department of Agriculture with the 
latter alternative is noted. The advantages of both large and small de- 
partments also are presented, without, however, suggesting a general 
policy in this regard. Finally, the impracticability of any attempt to 
make impermanent assistant secretaries serve as departmental advisers 
and coérdinators is cited as adequate reason for the development of an 
administrative career service. 

Executive Management and the Federal Field Service, by James W. Fes- 
ler, considers four major questions, namely, field organization for the 
staff services of administration, executive codrdination of the field activi- 
ties of administrative agencies at a sub-national level, executive informa- 
tion concerning evidences of lack of coérdination in the field and needs 
for new legislation, and the establishment and maintenance of satisfactory 
public relations in the field. The several attempts made by the national 
government to meet these problems in the past, notably the area coördi- 
nators and federal business associations established by executive order 
in 1921 and the National Emergency Council created in 1933, are exam- 
ined and their suvcesses and failures analyzed. Lessons to be learned from 
the practice and experience of the Tennessee Valley Authdrity also are 
noted. The core of Mr. Fesler’s recommendations is a central coérdinating 
staff agency, responsible to the President, with a field force of 10 or 12 
men, who would be charged with the settlement of conflicts between 
bureau officials in the field, the making of special administrative studies 
of the operation of federal agencies on a functional or territorial basis, 
advising and revitalizing the federal business associations which are 
organized on a local basis, and fostering annual state-wide informational 
meetings for representatives of federal agencies. Additional proposals 
include the selection of*tcommon headquarter cities for institutional serv- 
ices, with the possible appointment of a regional coördinator, greater 
identity of field headquarters without attempting a standardization of 
the boundaries of all administrative regions, the abolition of the state 
offices of the Nation&l Emergency Council and their field reporting and 
informational services, the designation and publicizing of post-offices as 
local centérs of informatioa on federal activities, and other devices for 
bridging the gap between the public official and the citizen. - 

dn a brief study of Government Corporations and Independent Super- 
visory Agencies, Mr. Herbert Emmerich finds the government corpora- 
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tion to be an effective device not only for emergency purposes but also 
for the continuing operation of a variety of economic services, with spe- 
cial advantages resulting from its freedom of operation, flexibility, busi- 
ness efficiency, and opportunity for experimentation. He recognizes, 
however, that special forms of supervision and control are needed to pre- 
serve these advantages and at the same time to insure that they are 
utilized in the public interest. He distinguishes between “business cor- 
porations,’”’ federally chartered and in which private rights are repre- 
sented by stock ownership and board representation, and “governmental 
corporations,” incorporated under either federal or state charters, and 
which are federally owned and controlled. He recommends that both 
types of corporations be placed under supervisory agencies in appropri- 
ate departments, such agencies to be preferably in charge of a single ad- 
ministrator rather than a board, with authority to appoint boards of 
directors of corporations in cases when the Government has representa- 
tion. The desirability of giving a semi-autonomous status in a depart- 
ment to the supervisory agency is recognized where it is desirable to 
preserve the independence of the agency. In the case of governmental 
corporations, it is recommended also that the President be given con- 
tinuing authority to subject them to such over-all governmental con- 
trols in the fields of personnel and finance as he may deem desirable. 
Finally, the boards of directors of corporations are advised not to at- 
tempt to divide management among themselves, but to assign the task 
of corporate administration to a president or general manager who re- 
ports to them. Valuable information concerning existing federal business 
and governmental corporations is appended in a series of six exhibits. 

The volume is concluded by two studies relating to the responsibilities 
of national administrative agencies in initiating and supplementing legis- 
lative enactments. James Hart, writing on The Exercise of Rule-Making 
Power, points out that this power stands at the center of the problem of 
administrative management because it constitutes such a large portion 
of the total function of administration for the supervision of which the 
President is responsible, and because rule-making in the form of executive 
orders is one of the principal techniques available to the President for 
over-all management not only of departmental rule-making but also of 
the service operations of the executive branch. He concludes that the 
increasing use of this technique is not to be looked upon even as a neces- 
sary evil, but rather as a means of introducing the rule of law at the 
administrative level and of giving Congress more time for its ppmary 
tasks of deliberation on the fundamentals of, policy and of imvestigating 
the use made by administrative agencies of the powers delegated to 
them. Furthermore, he points out that rules have decided advantages 
over statutes in that they are more readily altered in the light of experi- 
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ence in their enforcement, and that the professional administrator is in 
a better position than the legislator to utilize technical information and 
guidance. He, however; recognizes the importance of adequate controls 
over the exercise of this pSwer, and concludes that the surest way to 
safeguard the public is to place the exercise of this discretion directly 
under the control and responsibility of the President. 

To this end, he recommends that Congress follow certain general prin- 
ciples of legislation in the grant of rule-making power, including the lo- 
cation of final authority to issue ordinary rules and regulations in the 
responsible head of the appropriate department, the reintegration of the ` 
national administrative structure to make presidential codrdination of 
rule-making possible, and the establishment of additional safeguards 
such as a simplified means of challenging the validity of regulations af- 
fecting the public, the use of advisory committees, notice and formal 
hearings, and informal conferences with affected groups. He further 
recommends that the President use his general power of direction in 
order to regularize the rule-making process at the departmental level, 
to insure and improve group consultation prior to the issuance of regu- 
lations and to promote publicity after they have been issued, to devolve 
upon an appropriate staff agency routine decisions now required of the 
Chief Executive, to codrdinate rule-making more effectively through a 
system of clearance, to improve draftmanship and insure legality through 
the creation of special staffs in the Budget Bureau and the Department 
of Justice, and to prescribe a code of administrative regulations designed 
to establish uniform principles governing the institutional*activities of 
the entire executive branch. Statistical data showing the volume of 
proclamations and executive orders issued by successive presidents and 
a copy of Executive Order 7298 governing the preparation, presentation, 
filing, and distribution of such proclamations and orders, issued under 
authority of the Federal Register Act of 1936, are included in a series of 
appendices. , : 

The Preparation of Proposed Legislative Measures by Administrative 
Departments, a study prepared by Edwin E. Witte, begins with a state- 
ment of principles which the writer believes should govern the legislative 
activities of administrative departments. Again the importance of ex- 
ecutive leadership and control is emphasized, and the President’s con- 
stitutional responsjbility for recommending measures to Congress is 
cited in support of the proposition that he should have opportunity to pre- 
vent the presentation to Congress, as administration or departmental 
measures, df legislative proposals that conflict with his policies. A system 
of central clearance for legislation initiated by the departments and for 
reports made to Congress by the departments on proposed legislation is 
recommended, but to be so conducted as to recognize and preserve the 
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right of Congress to get suëh' ‘information af it. ao desire and to which 
it is constitutionally entitled! It i is| further” Tec onimended that all bills 
introduced in the Congress be: (examined by; some central administrative 
agency to determine their! probable effect fpon, ‘the work of the depart- 
ments, and that bills be ta) anal af their. passage before they 
are signed by the President, : : n “i 

This introductory statement | t principles i ig. fbllowed by a description 
and criticism of existing Brdeticgs in the federal’ ‘government and a com- 
parison with practices inti bhig-state governinénty and in Great Britain, 
an evaluation of proposed methods of securing * ‘the desired clearance, 
and the author’s specific -tecoinmendations, Budget Circular No. 336 
(1935) governing clearance “ofthe legislative activities of administrative 
departments in the seconds ession of the 74th Congress i is included as an 
appendix. i g t 

In his message transmitting, to Congress ‘t “the seport of the Committee 
on Administrative Mana ment, President ‘Roosevelt appropriately 
characterized it as “a great: document of permanent importance.” The 
supporting studies here reviewsd add muck ; toffthe significance and use- 
fulness of the report. Together they afford’ th &-statesman, the student 
of government, and the citizen al „familiarity with. the major characteristics 
and problems of general administration i in the: ‘fational government such 
as can be secured from no othér source. ‘Iie several writers naturally 
vary in their ability to: preset their analyses. and recommendations 
in language which is at*gnce precise and-forceful-and at the same 
time intelligible and interesting to the lay-reader. All, however, were 
well qualified, both by training-and experienée,for their respective assign- 
ments. Essentially a bod- principles infplemented by rather broad 
general recommendations, -theyreport and thestudies leave a great deal 
of responsibility to the legislative draftsmen:-That responsibility might 
well have been accepted by dhe committee:and its staff in entire accord, 
with the principles and recommendations ‘contained in the congluains 
study by Mr. Witte. er o i a + 

Both the report and the’ efstudies, while taking rather frequent Sefer 
ence to the need for a responsible executive-,-one who is “accountable to 
the Congress’’—give relati Wvely: little attentiontég: the methods by which . 
that accountability may Be, enforced, except ifthe field of finance. Per- 
haps the committee and, fits staff agree withsSir Henry Bunbury, who 
said: “In actual practice; the: nenftrengthening o ‘of control, and the promo- 
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contributors to this outstanding document have clearly pointed a way 
toward achieving it; but the question remains as to whether complete 
managerial e cah be secured without: the sacrifice of a consider- 
able measure of popular and legislative: control. How much of that con- 
trol can democracy afford to-sacrifice i in! ‘onder to get its work done well? 

a Luoyp M. SHORT. 


University of Minnesota.: 


Organization of the Executive Branch of the National Government of 
the United States: Changes between June:1 and November 30, 1937.! 
As in previous lists, mention is here confined generally to units specif- 
ically authorized by law or established by the President by executive 
order under general authority vested in him. Changes in units created 
by heads of departments or independent establishments are excluded 
unless of major importance. 

Advisory Board for Bonneville Project. Created by Public Act No. 329, 
75th Congress, approved August 20, 1937, to furnish advice to the ad- 
ministrator of the Bonneville project. It is composed of four members 
representative of the Secretary of War, the Secretary of the Interior, the 
Federal Power Commission, and the Secretary of Agriculture, and desig- 
nated by them respectively. The act is silent as to whether these repre- 
sentatives are to be employees of the government at the time of their 
designation; nor does it fix tlteir compensation. 

Civilian Conserbation Corps. Established for a period of three years 
from July 1, 1937, by Publie Act No. 163, 75th Congress, approved June 
28, 1937. Heretofore the Civilian Conservation Corps has had no specific 
statutory basis as an organization, having been established by executive 
order under the general provisions of the act of March 31, 1933 (48 Stat. 
L., 22), although specific appropriations have been mado for its main- 
nabs 

Farm Security Administration. Name of Resettlement Administration 
changed to Farm Security Administration by Administrative Memoran- 
dum No. 732 of the Secretary of Agriculture of September 1, 1937. By 


1 In the December, 1933, issue of this Review, pp. 942-955, appeared a tabular 
review of the changes in major units of the national government between March 4 
and November 1, 1933. Supplementary lists have appeared in the following issues: 
April, 1934: changes between November 1, 1933, and March 15, 1934; October, 
1934: changes between Murch 15 and June 30, 1934; February, 1935: changes be- 
tween June 30 and December 15, 1934; August, 1935: changes between December 
15, 1934, 3 and July 5, 1935; October, 1935: changes between July 5 and August 12, 
1935; December, 1935: changes ‘between August 12 and October 15, 1935; June, 
1936: changes between October 15, 1935, and April 15, 1936; October, 1936: 
changes between April 16 and July 31, 1936; August, 1937: changes between 
August 1, 1986, and May 31, 1937. 
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Administrative Mision: No. 738 of the Secretary of Agriculture 
of September 30, 1937, the;Farm Security Adthinistration will adminis- 
ter the tenant and rehabilitation loans made- bythe Farmer’s Home Cor- 
poration created by Public Act, No. 210, Poth Congress, approved July 
22, 1987. By Administrative Memorandumi" Nö: ::733 of the Secretary of 
Aprivaliiins of September 1 31937, the work of thé Resettlement Adminis- 
tration in the field of land: Utilization, land-use planning, project plan- 
ning, and project devela is transferred “to the Bureau of Agricul- 
tural Economics. ote 

Farmers’ Home Corpora Created by! Public Act No. 210, 75th 
Congress, approved July 22; 1037, as a unit-of-the Department of Agri- 
culture to make loans to farurtenants, farnilaborers, and sharecroppers 
in order to enable them to-aequire farms. Theboard of directors of the 
corporation is composed òf-three employees df- the Department of Agri- 
culture designated by thé Secretary of Agriculture, and is subject to 
general supervision by the Sécretary. Thereis-futhorized to be appropri- 
ated not to exceed $10,000;000 for the fiscal year 1938, not to exceed 
$25,000,000 for the fiscal year-1939. and not-to exceed $50,000,000 for 
each fiscal year thereafter.-An. appropriation- of $10,000,000 was made 
in Public Act No. 354, 75th Congress, approved August 25, 1937. The 
administration of the loans has been placed- ‘by the Secretary of Agri- 
culture in the Farm Security Administration, the successor of the 
Resettlement Administration.— sni 

Federal Emergency Administration of Public Works. Continued until 
July 1, 1989, by Public. Resolution No. 47, 75th Congress, approved 
June 29, 1937. Housing and slum clearance work transferred by Executive 
Order No. 7732 of October 27, 1937, effective November 1, 1937, to 
United States Housing Authority. 

General Anthony Wayne Memorial Commission. Created by Public 
Resolution No. 64, 75th Congress, appreved August 19, 1937, to formu- 
late plans for a permanent memorial to Anthony Wayne in the city of 
Fort Wayne. The Commission-consists of three commissioners appointed 
by the President, three members of the House to be appointed by the 
Speaker, and three senatorsto be appointedsby the President of the 
Senate. An appropriation of $2,500 is authorized. 

Joint Congressional Committee on Tax Evasién and Avoidance, Created 
by Public Resolution No. 40, 75th Congress, approyed June 11, 1937, to 
investigate methods of tax evasion and avoidante and to make recom- 
mendations. The Committee consists of six mémbers of the Segate who 
are members of the Committee on Finance, appointed by the President 
of the Senate, and six members of the House of Representatives, who are 
members of the Ways and Means Committee, appointed by the Speaker. 
The powers of the Committee expire on February 1, 1938. 
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National Advisory Cancer Council. Created by Public Act No. 244, 
75th Congress, approved August 5, 1937, to make recommendations to 
the Surgeon-General of the Public Health Service on the operation of 
the National Cancer Institute, to review research projects, and to col- 
lect information. The Council is composed of the Surgeon-General, who 
is chairman, and six members, to be seléctéd from leading medical or 
scientific authorities, appointed by the. Surgeon-General with the ap- 
proval of the Secretary of the Treasury.. -Each member holds office for a 
term of three years, two members retiring each year. Members receive 
$25 a day compensation for time devoted to official business and reim- 
bursement for necessary traveling and subsistence expenses. 

National Cancer Institute. Created by Public Act No. 244, 75th Con- 
gress, approved August 5, 1937, as a unit of the Public Health Service 
for conducting and promoting research in relation to cancer. Authority 
is given for an appropriation of $750,000 for a building and for annual 
appropriations of $700,000 for operations. An appropriation of $400,000 
for operation during the fiscal year 1938 was made by Public Act No. 
354, 75th Congress, approved August 25, 1937. 

National Emergency Council. Abolished by the President as of Decem- 
ber 31, 1937, by Executive Order No. 7709A of September 16, 1937. All 
records and other property are to be transferred to the Bureau of the 
Budget. 

Office of Administrator of Bonneville Project. Created by Public Act No. 
329, 75th Congress, approved August 20, 1937, as a part of the Depart- 
ment of the Interior, to make arrangements for the sale and tisposition 
of the electric energy generated at the government dam at Bonneville, 
Oregon. The administrator is appointed by the Secretary of the Interior, 
and receives a salgry of $10,000 per annum. His principal office is in the 
vicinity of the Bonneville project. 

Office of Administrator of Unemployment Census. Created by the Presi- 
dent by Executive Order No. 7711 of September 22, 1937, under author- 
ity of Public Act No. 409, 75th Congress, approved August 30, 1937, 
providing for a census of unemployment. 

Office of Federal Commissioner for the Pan American Exposition. Created 
by Public Resolution No. 72, 75th Congress, approved August 26, 19387, 
to supervise the participation of the United States in-the Pan American 
Exposition to be held at Tampa in 1939. The Commissioner is to be an 
official of the Departntent of Commerce to be appointed by the Presi- 
dent onthe nomination of the Secretary of Commerce; he will serve with- 
out additional compensation.. 

Reclamation Projects Commission. Created by Public Act No. 331, 75th 
Congress, approved August 21, 1937, to investigate the financial, eco- 
nomic, and other conditions affooting United States and Indian reclama- 
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tion projects. The Commissiéfeoonsiats of three members appointed by 
the Secretary of the Interior#No-compensatiomig specified for the mem- 
bers. An appropriation of $30;000 i is authorized; this appropriation was 
made in Public Act No. 354;<75th Congress” ‘approved August 25, 1937. 

Resettlement Administration~See Farm Security Administration, above. 

United States Housing Authority. Created a&-a-unit of the Department 
of the Interior by Public Act No. 412, 75th Congress, approved Septem- 
ber 1, 1937, to provide low-rent housing. The~Authority is a body corpo- 
rate whose powers are exercised by an administrator appointed by the 
President by and with the advice and consent of-the Senate. The adminis- 
trator is appointed for a term-of five years at a salary of $10,000 a year. 
The Authority has a capital.stock of $1,000,000 which is subscribed by the 
United States, and for which an appropriati6n was made in Public Act 
No. 354, 75th Congress, approved August’25, 1937. An additional 
$25,000,000 is authorized to be appropriated for the fiscal year 1938. The 
Authority is authorized to issue bonds to the-extent of $100,000,000 on 
and after September 1, 1987, an additional $200,000,000 on and after 
July 1, 1938, and an additional $200,000,000-on and after July 1, 1939. 
These bonds are guaranteed by the United States as to principal and 
interest and are exempt from. taxation, except-surtaxes, estate, inherit- 
ance, and gift taxes. This agency does not supetsede or affect the Fed- 
` eral Housing Administration. -- 

United States Golden Gate -International Exposition Commission. Cre- 
ated by Public Resolution No. 52, 75th Congress, approved July 9, 1937, 
to arrange för the participation_of the United States in the exposition to 
be held at San Francisco in 1939 and to prescribe the duties and super- 
vise the work of the United States Commissioner for the Golden Gate 
International Exposition. The Commission consists of the Secretaries of 
Interior, of Agriculture, of Commerce, and of Labor, three members of 
the House to be appointed by the Speaket and three senators to be ap- 
pointed by the President of the Senate; all members serve without addi- 
tional compensation. 

United States New York World’s Fair Commission. Created by Public 
Resolution No. 53, 75th Congress, approved July 9, 1937, to arrange for 
the participation of the United’States in the fair to be held at New York 
in 1939, and to prescribe the duties and supervise the work of the United 
States Commissioner for the New York World’s Fair. The Commission 
is composed of the Secretaries of Agriculture, Cémmerce, and Labor, 
three members of the House appointed by the Speaker, and thrga-sena- 
tors appointed by the President of the Senata; all members serve without 
additional compensation. 

Publications on Reorganization. The government publications listed 
below for which prices are given may be obtained from the Superintend- 
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ent of Documents, Government Printing Office. Reports by the Brookings 
Institution to the Senate Select Committéé on Investigation of Executive 
Agencies of the Government (Byrd Committee), in addition to those 
listed on page 701 of the Adgust, 1937{-isste of this Review, have been 
issued as “committee prints.” These have: the main title “Investigation 
of Executive Agencies of the Government.” Subtitles are as follows: 


No. 1. Report on government financial agencies. Revised edition. 48 

pp. 10 cents. 

No. 6. Report on the organization of f federal law enforcement activi- 

ties. 188 pp. 15 cents. 

No. 7. Report on government activities in the field of public person- 

nel. 16 pp. 5 eents. , 

No. 8. Report on government activities in the field of public welfare. 

131 pp. 15 cents. 

No. 11. Report on government activities in the fields of the public 
domain, agriculture, and wild-life and aquatic resources. 112 pp. 15 
cents. 

No. 12. Report on government activities in the field of transporta- 
tion. 155 pp. 15 cents. 

No. 14. Report on government activities in the field of public works 
and water resources. 56 pp. 10 cents. 





All of the above reports and those listed on page 701 of the August, 
1937, issue of this Review will be published in Senate Report 1275, 75th 
Congress, 1st session, ‘Investigation of executive agencies of the govern- 
ment; preliminary report of the select committee to investigate the execu- 
tive agencies of the government...” This report will contain an addi- 
tional chapter, not published separately, on the problem of adminis- 
trative organization. Senate Report 1275 will be sold by the Superin- 
tendent of Documents, and will probably be available when this state- 
ment is printed; the price has not been fixed. 

The Senate Select Committee on Investigation of Executive Agencies 
of the Government has also issued the following transcript of hearings. 
Investigation of Executive Agencies of the Government. Hearings . . 
75th Congress, Ist session . . . [on S. 2350 to establish the Federal Home 
Credit Owners’ Loan Corporation, the Federal Housing Administration, 

and the RFC Mortgage Company]. 1937. 91 pp. 

The Senate Select Committee on Government Organization has printed 
a transcript of hearings under the following title: 

Reorganization of the Government Agencies. Hearings . . . on S. 2700, 
a bill to provide for reorganizing agencies of the Government, extending 
the classified civil service, establishing a general auditing office and a 
department of welfare, and for other purposes . . . 487 pp. 50 cents. 
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The Senate Select Committ on Governmétit Organization has also 
published Senate Report 12367°75th Congress;* =Ist session (26 pages), 
entitled “Government Organization,” to accompany Senate Bill 2970 
(substituted for Senate Bill 2700)-to provide for reorganizing the agencies 
of the Government, extending the classified civil service, establishing a 
General Auditing Office and a Department of Welfare, and for other pur- 
poses. A minority report will probably be printed. 

The House Select Committee on Government Organization has 
printed the following reports, all 75th Congress, Ist session: 

House Report 1177 (2 pages) entitled “Authorizing President to 
appoint administrative assistants,” to accompany H. R. 7730. 

House Report 1487 (6 pages) entitled ‘““Réorganization of executive 
departments, establishment of Department of Welfare,” to accompany 
H. R. 8202. - 

House Report 1587 (8 pages) entitled “Establishment of civil service 
system and extension of merit system and classification act,” to ac- 
company H. R. 8277. 

House Report 1606 (16 pages) entitled “Amendment of Budget and 
Accounting Act, 1921, establishment of Office of Auditor-General” to 
accompany H. R. 8276. 

The Joint Committee on Government Organization has issued a 
transcript of hearings held in February, March, and April, 1937, under 
the following title: “Reorganization of the Executive Departments. 
Hearings . . . having under consideration Senate Document No. 8, The 
message of sthe President transmitting the report of the President’s 
Committee on Administrativé Management in the Government of the 
United States...” 414 pp. 35 cents. 

The Brookings Institution has issued the following pubjications dealing 
with phases of reorganization: - 

The Admimstration of Federal Finances, by ‘Daniel T. Selko (Pamphlet 
Series, No. 18, 71 pp., 50 cents): This report analyzes the difference be- 
tween the recommendations -of the Brookings Institution and the Presi- 
dent’s Committee on Administrative Management as regards the financial 
administration of the Federal Government. -$ 

Personnel Administration in the Federal Government, by Lewis Meriam 
(Pamphlet Series, No. 19, 62 pp., 50 cents). This pamphlet contains a criti- 
cal review of the recommendations of the President’s Committee in 
respect to personnel administration. $ 

: L. F. SĆHMECKERIER. 

The Brookings Institution. ° 


NEWS AND NOTES 


PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 
E tart 


Professor William Anderson, of the. University of Minnesota, will 
teach in the summer session of 1938 at the University of California at 
Los Angeles. ` S 


Professor Royal B. Way, of Beloit Cóllege; died at his home in Novem- 
ber at the age of sixty-four.. Although in failing health for two years, he 
met his classes until within two weeks of his death. 


On the basis of the James Stokes Lectureship on Politics, Professor 
Edward S. Corwin, of Princeton University, delivered, in November and 
December, a series of six lectures at New York University on the subject 
. of the presidency. 


Professor James W. Garner, of the University of Illinois, has been re- - 
elected to the presidency of the Institut International de Droit Public, 
which has its headquarters in Paris. Professor Garner delivered an address 
on “Current Problems in the Relations of Church and State” before the 
annual convention of the Southern Political Science Association held in 
Durham, North Carolina, in early November. 


Professor John M. Gaus is on leave from the University of Wisconsin 
from February, 1938, to February, 1939, in order to carry out, for the 
Committee on Public Administration of the Social Science Research 
Council, studies on the relations of the federal Department of Agri- 
culture with the state governments and educational institutions, with 
attention also to problems of departmental codrdination and policy- 
making. : 


Dr. Heinrich P. Jordan, formerly assistant professor of political phi- 
losophy on the Frank B. Kellogg Foundation at Carleton College, is now 
visiting assistant professor of government at New York University. 


Professor Clarence A, Berdahl has been representing the University of 
Illinois at conferences held in Chicago under the auspices of the Illinois 
State Committee on Citizenship and Naturalization appointed by Gover- 
nor Horner for the purpose of studying. the problem of the non-citizen in 
Tlinois and facilitating naturalization. 


Professor Lloyd M. Short was given leave of absence from the Uni- 
versity ‘of Minnesota during the first half of December in order to accept 
an invitation of the University of Pennsylvania to prepare a report on a 
plan for the establishment of a training center in public administration 
at the latter institution. 
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After a year and a half vith: the Resstilement Administration and its 

successor in Washington, Professor Llewellyn. Pfankuchen has returned 

to the political science department at the University of Wisconsin, where 

one of his courses is a new one dealing with the constitutional and legal 
aspects of the conservation of natural resources. 


Mr. Asher N. Christensen, of the University of Minnesota, served for 
a period in November as special examiner on a personal interview board 
appointed by the federal Department of Labor in codperation with the 
Minnesota Industrial Commission to conduct oral examinations for posi- 
tions in the Minnesota Employment Service. 


Professor Paul K. Walp has resigned the chairmanship of the depart- 
ment, of political science at Marshall College to become a member of the 
faculty of the University of Tennessee. His successor at Marshall is 
Professor Conley H. Dillon; and Professor M. G. Burnside, formerly-of 
Alabama Polytechnic Institute, has been added to the department. 


Dr. William Ballis is on leave from his instructorship at the University 
of Chicago, and is spending the year studying the Russian language on a 
grant from the General Education Board. His The Legal Position of War 
has lately been published by Martinus Nijhoff of The Hague. 


Dr, Charlton F. Chute, formerly chief finance examiner for North 
Carolina in the Federal Emergency Admintstration of Public Works, has 
become acting associate professor of political science at the University of 
North Carolina. 


The department of political Science at the University of Pennsylvania 
is sponsoring a radio citizenship series, each broadcast taking the form 
of an interview with members of the faculty specializing in various fields. 
Professor James T. Young is serving as ghairman. 


On November 29 and 30 and December 1, Professor Herman Finer, of 
the London School of Economics and Political Science, gave a series of 
lectures and conferences at Harvard University under the joint auspices 
of the Graduate School of Public Administration and the department of 
government. The subjects discussed were government corporations, the 
British civil service, and English foreign policy. 


The department of government at Harvard University is planning to 
continue its program of preparation for the government service, hut pro- 
poses to work in close collaboration with the Graduate School’ of Public 
Administration. Professor Carl J. Friedrich is chairman of the fellowship - 
committee of the School, and expects the School and the department to 
work out an integrated program. 
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Professor Herman Finer, of the London School of Economics and 
Political Science, will continue until June or July the research in which he 
has been engaged upon the history of the T.V.A. and the applicability of 
the experience that has been*gained to other such authorities when and 
if established. His work is being carried on under the auspices of the 
Committee on Public Administration of the Social Science Research 
Council. 


Representatives from every state attended. a zoning conference held 
in Chicago on December 13-14 under tle’ auspices of the National Re- 
sources Committee. Among the comparatively new subjects discussed 
were rural zoning and flood-plain zoning. A final session devoted to sum- 
maries of the findings of the conference was. presided over by Professor 
Charles E. Merriam, of the University of Chicago. 


After an introductory meeting on ‘The Constitution—One Hundred 
Fifty Years After,” addressed by Professors William B. Munro, Allan 
Nevins, and Charles E. Martin, the fiftéenth session of the Institute of 
World Affairs, held at Beverly Hills, California, December 12-17, was 
devoted to extensive programs on European Problems, Pan American- 
ism, Changing Balances of Political Forces in the Pacific, The Constitu- 
tion of the United States and the Conduct of Foreign Affairs, Problems 
of Universal Peace, and The Press and Radio in World Affairs. 


Some two years ago, the Bureau of Public Administration at the Uni- 
versity of California published a mimeographed bulletin entitled Govern- 
mental Research Organizations in the Western States; A Directory of 
Agencies and an Index to Their Studies. A newly formed California Gov- 
ernmental Research Association, with Professor Samuel C. May as ex- 
ecutive secretary, will take over the task of bringing this compilation to 
date, and of keeping a continuous file of Pacific Coast governmental re- 
search publications and acting as a clearing house for current activities in 
the field. 


Contributors to the Government Section program of the Southwestern 
Social Science Association convention at Oklahoma City during the 
Easter holidays will include Professors ©. S. Hyneman, Louisiana State 
University; Martin L. Faust, University of Missouri; E. O. Stene, Uni- 
versity of Kansas; D. Y. Thomas, University of Arkansas; R. D. Thomas, 
Oklahoma Agricultural and Mechanical College; O. E. Benson, Univer- 
sity of Oklahomg; Waldo E. Waltz, University of Arizona; J. M. Ray, 
North- Texas State Teachers College; Henry Hudson, Arkansas Poly- 
technic Institute; and Claude V. Hall, East Texas State Teachers College. 


Under the chairmanship of Professor J. Eugene Harley, of the Univer- 
sity of Southern California, the Committee on International Relations of 
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the American Institute of Cinematography is engaged in its second year 
of research and study regarding the international aspects of the cinema. 
Among the questions to which special attention fs being given are those 
relating to bibliographical materials (including books, articles, and avail- 
able films), tariffs, duty-free educational films, censorship, and problems 
of production of films that genuinely. reflect the life and culture of the 
various countries. The Institute and its Committee on International 
Relations desire to commend those films that are helpful in promoting 
international understanding, and will use their influence to discourage the 
production and circulation of films tending to arouse hatred and misun- 
derstanding between peoples and to foment international discord. 


The program of pre-service training in public administration at the 
University of Minnesota includes a year’s internship with an appropriate 
governmental agency, national, state, or local. The National Institute of 
Public Affairs is codperating in arranging for internships in Washington, 
D.C. The first group of pre-service fellows has been assigned as follows: 
Robert C. Bast, B.S. in Public Administration, Northwestern University, 
with city manager of Saginaw, Michigan; Alice L. Hardenbergh, A.B., 
Bryn Mawr College, with the National Labor Relations Board, Washing- 
ton, D.C.; Howard T. Heun, A:B., University of Wisconsin, with the 
public utilities division of the Securities and Exchange Commission, 
Washington, D.C.; Luverne B. Lewis, B.Ed., Moorhead State Teachers 
College (Minn.), with director of finance, Department of Agriculture, 
Washington, D.C.; Gunnar G. Mykland, A.B., University of Kansas, 
with city manager of Austin; Texas; Leonard F. C. Reichle, A.B., Uni- 
versity of Chicago, with the personnel department, Tennessee Valley 
Authority; and Albert H. Rosenthal, A.B., University of Denver, with 
the Social Security Board, Washington, D.C. ° 


The annual meeting of the Southern Poljtical Science Association held 
at Duke University and the University of North Carolina on November 
5-6 was attended by more than one hundred members. General topics 
dealt with at the sessions included Current Trends in Public Administra- 
tion, Comparative Government, Local Government, and The Study and 
Teaching of Political Science, and the presidential address of Professor 
Frank W. Prescott, of the University of Chattanooga, was on the subject 
of “Southern Politics and the New Romanticists.” The 1938 meeting 
will be held at the University of Alabama; and the Officers for the year 
are: president, Chancellor A. B. Butts, University of Mississippi; first 
vice-president, L. V. Howard, University of Maryland; seeofid vice- 
president, Keener C. Frazier, University of North Carolina; secretary- 
treasurer, Nick P. Mitchell, Furman University; recording secretary, 
Conley H. Dillon, Marshall College. 
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A project is now in progress at the Skool. lof Jurisprudence of the Uni- 
versity of California for So compiling the, constitutions of the states of 
the United States that differences in their content may be observed with- 
out difficulty, and the study of their comparable clauses facilitated. A 
tentative classification or table of contents has been completed, and the 
clauses of all state constitutions as now in force, and those of the Model 
State Constitution, and also of the federal Constitution, have been as- 
signed code numbers accordingly. The next step will be the compilation 
of the provisions, verbatim; on cards, after which it is hoped that ar- 
rangements may be made for the publication of the comparable clauses. 
Later it may prove feasible to annotate these provisions with the cita- 
tion of important court decisions in which they have been interpreted. 
Meanwhile, persons interested in securing references to comparable 
clauses are invited to write to the librarian of the Law Library, Boalt 
Hall of Law, Berkeley, California. 


On November 12, 1937, a new building was dedicated for the School of 
Citizenship and Public Affairs at Syracuse University. It was designed to 
house four of the social sciences, including history, sociology, political 
science, and economics. Space is provided not alone for offices and lecture 
rooms but also for a division library, a small auditorium, and seminar 
rooms. In connection with the dedication exercises, three symposia were 
scheduled, two having to do with the topic of training for political citizen- 
ship on the secondary schoél level and on the academic level, while the 
third was devoted to a discussion of the subject of training for public ad- 
ministration, through both undergraduate and graduate courses. Some 
seventy-five leading school men and faculty members, the latter repre- 
senting about forty colleges and universities, participated in one or an- 
other of the symposia. In each an effort was made to secure reports as to 
what is now being done and to canvass feasible and progressive steps that 
might be taken in the directién of improving the character and scope of 
present courses. A digest of these discussions will be published in the near 
future. The formal dedication exercises took place in the evening. The 
addresses emphasized one or another or both of the subjects of the sym- 
posia. After the presentation and the acceptance of the building on the 
part of the Chancellor, William P. Graham, the following addresses were 
given: “Training for Public Service,” ex-President Herbert Hoover; 
“Training for Public Administration,” Hon. Mark Graves; “How About 
the Women?,” .Miss* Katherine Blunt; “The State and Culture,” Dr. 
Charles, A, Beard; “The Dilemma of Democracy’? President Clarence A. 
Dykstra. . 


„The Institute of Far Eastern Studies. In response to a rapidly growing 
scholarly and public interest in the Far East, summer institutes specializ- 
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ing in Far Eastern studies have been held at various universities during 
recent years. The first of these was held at Harvard during the summer 
of 1982; the second at the University of California; and the third at 
Columbia University. The fourth official Institute of Far Eastern Studies 
was held at the University of Michigan during the summer of 1937. The 
fifth institute was held contemporaneously at the University of Cali- 
fornia, but was concerned primarily with training teachers in local 
schools and colleges in conformity with the new educational laws of the 
state. 

These institutes received support in varying degrees from various schol- 
arly foundations. A number of scholarships were provided for the 1937 
Institute at the University of Michigan by the Institute of Pacific Rela- 
tions for the Chinese Language School, and scholarships for the Japanese 
Language School and general program, by the American Council of 
Learned Societies. The Institute held in Ann Arbor was the largest and 
most comprehensive, and as a result it has been decided that a similar 
institute will be held at Ann Arbor during the summer of 1938. 

The distinguishing features of the 1937 Institute at Michigan included 
an unusual offering in Far Eastern languages and a wide variety of courses’ 
pertaining to the contemporary Far East. Through the good offices of 
the Institute of Pacific Relations, the Chinese Language School was held 
under the joint auspices of the Institute of Far Eastern Studies and the 
Linguistic Institute of the University. Professor George A. Kennedy of 
Yale University was director and was assisted by Mr. Chih-pei Sha, 
lecturer in ‘Chinese language at the University of California, A concen- 
trated course was offered and the students, most of whom were advanced 
graduates, spent their entire time on the study of Chinese language. This 
extreme concentration was somewhat of an experiment, but the results 
of the final examinations indicated that all eighteen of the students had 
made rather remarkable progress, partieularly in the written Chinese 
language. 

A similar concentration course was offered in Japanese language under 
the direction of Mr. Joseph K. Yamagiwa, instructor in Japanese lan- 
guage at the University of Michigan, assisted by Miss Naomi Fukuda. 
Seventeen students attended this course of concentration. At the end of 
the eight-week period, they had acquired an excellent command of Hira- 
gana and each had mastered some hundred Chinese characters. Russian 
language courses also were offered on the normal. course basis at two 
levels, beginning and advanced. 

In addition to the instruction in langugges, nineteen coutses were 
offered in the general field of Far Eastern studies. This instruction was 
in the fields of anthropology, economics, fine arts, geography, history, 
literature, government, and sociology. The primary purposes, then, of 
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the Institute were two-fold; first, to promote research in and an under- 
standing of the Far East as it is today; second, to offer language instruc- 
tion of a type that would most readily equip the student with a reading 
knowledge sufficient for the Bromotion of research. 

A notable characteristic of the 1937 institute was the widespread 
origin of the people who attended. From the point of view of its student 
membership, the session was truly national in character. There were a 

considerable number of students from the West Coast states, a large 
number from the Atlantic-seaboard, and a representative from each of 
most of the interior states. Alaska and Hawaii were represented, as were 
Canada, the Netherlands, and other foreign countries. Seventy-two stu- 
dents took all of their work in courses offered by the Institute, sixteen 
took most of their work in its courses, and there were at least six visitors 
who attended all of its functions. The approximate total, therefore, is 
ninety-four, of which all but a half-dozen were either graduate students 
or guest Ph.D.’s. 

The Institute of Far Eastern Studies was a part of the general Summer 
Session of the University of Michigan. The organization and direction of 
it was carried out by Professor Robert Burnett Hall, of the department 
of geography, as director, and Professors J. R. Hayden, of the department 
of political science, and Charles F. Remer, of the department of econom- 
ics, as associate directors. 

The unusual success of the Institute led to numerous requests that the 
experiment be tried again during the summer of 1938, and this will be 
done. A stronger emphasis than ever will be put upon problems of the 
present-day Far East. The concentrated language courses will again be 
offered, and it is hoped that the standard introductory courses in Far 
Eastern languages can be given as well. In addition, a few nationally 
prominent authorities on different phases of the Far East will be invited 
to supplement the local faculty. Detailed information concerning the 
Institute of next summer may be secured from the director, Dr. Robert B. 
Hall.—J. R. HAYDEN. 


Thirty-third Annual Meeting of the American Political Science As- 
sociation. The thirty-third annual meeting of the American Political 
Science Association was held in Philadelphia, December 27-29, 1937. The 
registered attendance was the largest in the Association’s history, a total 
of 531, as compared With 403 in Chicago in 1936, 315 at Atlanta in 1935, 
310 at Chicago ih 1934, and 360 in Philadelphia j in 1933. The Amelan 
Historicat Association also met in Philadelphia on December 29-31. 

- Following the practice of recent years, the program of the American 
Political Science Association was devoted largely to round-table and sec- 
tion meetings. Because of the sesquicentennial anniversary of the consti- 
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tutional convention of 1787 in Philadelphia,-emphasis was laid upon 
constitutional questions. The full program, as corrected to indicate only 
persons who actually participated, was as fgllows: 


Monday Forenoon,, December 27 
ROUND TABLES 


(1) Tur FUTURE or raz FEDERAL SYSTEM 
Chairman: W. Brooke Graves, Temple University 
Current Problems in Other Federal Systems: 
“Canada”: Alexander Brady, University of Toronto. 
“Australia”: Kenneth O. Warner, State Personnel Director, Arkansas, 
“Switzerland”: Robert C. Brooks, Swarthmore College. 


(2) Tus Far East 
Chairman: J. R. Hayden, University of Michigan 

“Japan”: Kenneth Colegrove, Northwestern University. 

“China”: Arthur N. Holcombe, Harvard University. 

Discussion Leaders: Hu Shih, Dean, National University of Peiping; Harold S. 
Quigley, University of Minnesota; C. Walter Young, United States Tariff 
Commission; Ernest B. Price, University of Chicago; Paul M. A. Linebarger, 
Duke University; Harold M. Vinacke, University of Cincinnati. 


(3) POLITICAL PARTIES: PARTY PROGRAMS AND THuir MAKING 
Chairman: A. R. Hatton, Northwestern University 

Discussion Leaders: Richard G. Browne, Illinois State Normal University; James 
K. Pollock, University of Michigan; Harold R. Bruce, Dartmouth College; 
Earl H. De Long, Northwestern University ;*Harold F. Gosnell, University of 
Chicago; Edward B. Logan, University of Pennsylvania; Claude Pepper, 
United States Senator from Florida; Roy V. Peel, New York University; 
Harry W. Laidler, New York City. ~ 


(4) NATIONAL ADMINISTRATIVE REORGANIZATION 
Chairman: Lloyd M. Short, University of Minngsota 

“Financial Management and Control’: Harvey C. Mansfield, Yale University, and 
staff member, President’s Committee on Administrative Management; Lewis 
Meriam, Brookings Institution; John A. Fairlie, University of Illinois; Morris 
B. Lambie, Harvard University; J. Darlington Denit, Chief, Accounting and 
Bookkeeping Division, U. S. General Accounting Office; W. A. Jump, Director 
of Finance, U. S. Department of Agriculture. 

Discussion Leaders: George C., 8. Benson, University of*Michigan; F. A. Cleveland, 
Boston University, and Chairman, Taft Commission on Economy and Effi- 
ciency; Joseph P. Harris, Social Science Research Council, and President’s 
Committee on Administrative Management; John McDiarmid, Princeton 
University; Daniel T. Selko, Brookings Institution; W.F. Willoughby, Library 
of Congress, formerly Director, Institute for Government Research, Brookings 


Institution. - 
pod 


(5) Tue CONSTITUTION AND FOREIGN AFFAIRS 
Chairman: D. F. Fleming, Vanderbilt University 


Should the Constitution be Amended to End the Veto Power of Senate Minorities 
over Treaties? 
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“The Case Against the Two-thirds Rule”: W. Stull Holt, Johns Hopkins University. 

“The Relation of the Minority Veto to the Making of Reservations and Amendments” : 
Quincy Wright, University of Chicago. 

“The Advantages of the Two-thirds Vote’: Earl W. Creeraft, Akron University. 


“Should Treaties be Approved by an Ordinary Majority of the Senate?”’: Royden J. 
Dangerfield, University of Oklahoma. 


“Should Treaties be Approved by a Majority of both Houses of Congress?” : Francis 
_Aumann, Ohio State University. 


“Can the Two-thirds Vote be Changed by Amendment?” : Charles E. Martin, Univer- 
sity of Washington. : 


“The Necessity of a Positive Foreign Policy for the Uniied States” : Livingston Hartley. 
Discussion Leader: Maury Maverick, United States Representative from Texas. 


Monday Noon, December 27 
SUBSCRIPTION LUNCHEON : 
Presiding Officer: Louis Brownlow, Public Administration Clearing House. 
Speaker: Charles A. Beard: “The Latest Judicial Conflict.” 


Monday Afternoon, December 27 
GENERAL SESSION 


Presiding Officer: James T. Young, University of Pennsylvania. 
General Topic: A Crisis in American Federalism? 
“Recent Expansion of Federal Power” : Thomas Raeburn White, Attorney (of White 
and Clapp), Philadelphia. 
“The New Tenth Amendment”: Robert E. Cushman, Cornell University. 
“The Search for Uniformity of Laws”: J. A. C. Grant, University of California at 
Los Angeles. 
Monday Evening, December 27 
PRESIDENTIAL ADDRESS 
Presiding Officer: Robert C. Brooks, Swarthmore College. 
Speaker: Thomas Reed Powell, President, American Political Science Asso- 
ciation. f 
Subject: “From Philadelphia to Philadelphia.” 


Tuesday Forenoon, December 28 
ROUND TABLES a : 


(1) Tun FUTURE or THE FEDERAL SYSTEM 
Chairman: W. Brooke Graves, Temple University 
Problems of Federalism in the United States Today 
Fedéral-State Coöperation in Social Security 

“The Administrator’s Point of View”: John J. Corson, Social Security Board. 
“The Polihécgl Scientist’s Point of View”: Joseph P. Harris, Committee on Publie 

Administration; Jane Perr? Clark, Barnard College. 
“The T.V.A. as tt Affects the Federal System” : Herman Finer, University of London. 
Di&cussion Leaders: Arthur W. Macmahon, Columbia University; James W. Fesler, 

University of North Carolina. 
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(6) CONSTITUTIONAL TRENDS IN EUROPE 
Chairman: C. B. Robson, University of North Carolina 


“The New Constitution of the Soviet Union” : Joseph R. Starr, University of Minne- 
sota. 


“The Draft Constitution of the Irish Free State’: C. H. Driver, Yale University. 


“The First General Elections Under the New Soviet Constitution” : Samuel N. Harper, 
University of Chicago. 


“The Italian Corporate State’: Bradford W. West, University of Pennsylvania. 


(7) TRAINING FOR THE PUBLIC SERVICE 
Chairman: Donald G. Stone, Public Administration Service 


Discussion Leaders: Charles S. Ascher, Social Science Research Council; G. Lyle 
Belsley, Civil Service Assembly of the U. S. and Canada; George C. S. Benson, 
University of Michigan; Gordon R. Clapp, Tennessee Valley Authority; 
Rowland Egger, University of Virginia; Herbert Emmerich,Public Adminis- 
tration Clearing House; John M. Gaus, University of Wisconsin; Robert T. 
Lansdale, New York School of Social Work; Samuel C. May, Bureau of Public 
Administration, Berkeley; Lyman Moore, International City Managers’ As- 
sociation; William E. Mosher, Syracuse University; Emery E. Olson, Univer- 
sity of Soushern California; Thorndike Saville, New York University; Wallace 
S. Sayre, Civil Service Commission, New York City; Oliver C. Short, U. S. 
Bureau of the Census; John F. Sly, Princeton University; Harvey Walker, 
Ohio State University; Leonard D. White, University of Chicago. 


(8) TEACHING PROBLEMS IN POLIBICAL SCIENCE 
Chairman: V. Don Hudson, Northeast Missouri State Teachers College 


Teaching the Constitution in the High Schools 


“Pressure Groups and the Constitution in the High School”: Peter H. Odegard, Ohio 
State University. 


“The Constitution in the American History Courses”: Robert I, Adriance, High 
School, East Orange, New Jersey. 


“The Constitutton and Current Events’: M. M. Ohambers, eration Youth Com- 
mission of the American Council on Education. 


Discussion Leacer: Edgar Dawson, Hunter College. 


(4) NATIONAL ADMINISTRATIVE REORGANIZATION 
Chairman: Lloyd M. Short, University of Minnesota 


“The Independent Regulatory Commissions” : Robert E. Cushman, Cornell Univer- 
sity, and staff member, President’s Committee on Administrative Manage- 
ment; F. F. Blachly, Brookings Institution; Joseph B. Eastman, Interstate 
Commerce Commission; Louis G. Caldwell, Attorney, formerly General Coun- 
sel, Federal Radio Commission. 

Discussion Leaders: Marshall E. Dimock, University of Chicago; Jatfés Hart, 
University of Virginia, and staff member, President’s Committee on Adminis- 
trative Management; E. Pendleton Herring, Harvard University; John M. 
Pfiffner, University of Southern California; Henry Reining, Jr., National 
Institute of Public Affairs. 
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(8) POLITICAL Parties: PARTY PROGRAMS AND THEIR Maxine 
Chairmany A. R. Hatton, Northwestern University 


(5) Tue CONSrITOTION AND FOREIGN AFFAIRS 
Chairman: D. F. Fleming, Vanderbilt University 
Can the Treaty-making Power be Exercised under the Authority of Joint Resolu- 
tions of Congress, without Constitutional Amendment? 
“The Growth of Executive Agreements with Other Nations”: Wallace McClure, De- 
partment of State. 
“The Case of the Reciprocal Trade Agreements”: Manning J. Dauer, University of 
Florida. 
“Ts the Restoration of the Method of Congressional Tariff-making Feasible?” : E. E. 
Schattschneider, Wesleyan University. 
“Our Entry into the International Labor Organization by Joint Resolution” : Keener C. 
Frazer, University of North Carolina. 
“May the United States Enter the League of Nations under the Pope Resolution?” : 
David J. Lewis, Member of Congress from Maryland. 
Discussion Leader: Lawrence Preuss, University of Michigan. 


Tuesday Noon, December 28 


SUBSCRIPTION LUNCHEON 
Presiding Officer: William E. Mosher, Syracuse University. 


Speaker: Philip C. Staples, President, Bell Telephone Company of Pennsyl- 
vania: “A BusinesseMan’s View of the Constitution.” 


Tuesday Afternoon, December 28 
GENERAL SESSION 

Presiding Officer: Lindsay Rogers, Columbia University. 

General Topic: The Constitution and Business. 

Lewis W. Douglas, President-elect of McGill University, formerly Budget 
Director of the United States: “The Origins of the Collectivist Movement 
in the United States.” 

William Y. Elliott, Harvard University: “The Government as Partner in Busi- 
ness,” 

Discussion: Earl H. DeLong, Northwestern University. 


Tuesday Evening, December 28 
GENERAL SESSION 
Presiding Officer: Thomas Reed Powell, Harvard University. 
General Topic: The Supreme Court and Private Rights. 
Grenville Clark, Attorney (of Root, Clark, Buckner, and Ballantine, New York 
” wLity): “The Rôles of the Courts and of Public Opinion in Maintaining 
Civil Liberties.” ° 
Edward S. Corwin, Princeton University: ‘Some Aspects of the Pollock Case.” 
* Edwin M. Borchard, Yale University: “The Supreme Court and Private 
Rights.” 
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Wednesday Forenoon, December 29 


BREAKFAST MEETING 
Presiding Officer: William E. Mosher, Director, į School of Citizenship and Pub- 
lic Affairs, Syracuse University. 
General Topic: How Shall We Facilitate the Entrance of Young College Alumni 
into Party Activity in the Communities of Their Residence? 


Wednesday Forenoon, December 29 
ROUND TABLES 
(7) TRAINING FOR THE PUBLIC SERVICE 


Chairman: Donald C. Stone, Public Administration Service 


(2) Tus Far East 
Chairman: J. R. Hayden, University of Michigan 
“American Policy in the Far East” : Nathaniel Peffer. 
Discussion Leaders: Quincy Wright, University of Chicago; Samuel N. Harper, Uni- 
versity of Chicago; Clyde Eagleton, New York University; Lennox A. Mills, 
University of Minnesota. 


(9) JUDICIAL CONSTRUCTION AND CONSTITUTIONAL CHANGE 
Chairman: W. F. Dodd, Attorney, Chicago 
Discussion Leaders: Burton L. French, Miami University; K. C. Cole, University 
of Washington; Benjamin Wright, Jr., Harvard University; Edwin M. Bor- 
chard; Yale University; J. A. C. Grant, University of California at Los An- 
eles, 
E (10) TuE GOVERNMENT AND LABOR RELATIONS 
Chairman: Ford P. Hall, Indiana University. 
“Government and the Trade Union”: Matthew Woll, Vice-President, American Fed” 
eration of Labor. i 
“Should the National Labor Relations Act be Amended?” : W. Jett Lauck, Economic 
Advisor, United Mine Workers of America. 
“The Federal Government and Labor Relations’: James T. Youfg, University of 
Pennsylvania. 
“The States and Labor Relations” : William S. Carpenter, Princeton University. 
“The LaFollette Committee Investigation”: Dale Pontius, Harvard University. 


(8) TEACHING PROBLEMS IN POLITICAL SCIENCE 
Chairman: V. Don Hudson, Northeast Missouri State Teachers College 
College and University Problems 
“The Place of the Political Scientist in the Changing Political Order”: Arthur N. 
Holcombe, Harvard University. 
“In-Service Training in the Federal Government” : Henry Reintng, Jr., National In- 


stitute of Public Affairs. ° 
“Visual Aids in Iniroductory American Government Courses”: A. N. Christensen, 
University of Minnesota. ° 


“The Influence of College Training on Student Political Attitudes and Interests”: 
Hugh A. Bone, University of Maryland. 
“Purposes of Graduate Study in Political Science” : Ethan Allen, University of Jowa. 
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Wednesday Noon, December 29 
SUBSCRIPTION LUNÇHEON 


Presiding Oficer: Thomag Reed Powell, Harvard University. 


Speaker: The Honorable Robert H. Jackson, Assistant Attorney-General of 
the United States: “The Menace to Free Enterprise.” 


Wednesday Afternoon, December 29 
ANNUAL BUSINESS MEETING 
Presiding Officer: Thomas Reed Powell, Harvard University. 


At the annual business meeting, the Secretary-Treasurer reported a 
total membership of 1,950, classified as follows: life members, 45; sus- 
taining members, 14, and annual and associate members, 1,891. During 
the year, 240 new members were added, while there were 150 cancella- 
tions, a net gain of 90 members as compared with 68 in the preceding 
year. The financial report of the Secretary-Treasurer for the year showed 
total receipts of $10,348.69 and expenditures of $9,113.30. A budget for 
1938 was adopted estimating receipts at $9,750 and expenditures at 
$9,715. 

The following officers for 1938 were elected: president, Clarence A. 
Dykstra, University of Wisconsin; first vice-president, Edwin A. Cottrell, 
Stanford University; second vice-president, Henry R. Spencer, Ohio State 
University; third vice-president, Robert T. Crane, Social Science Re- 
search Council; secretary-treasurer, Kenneth Colegrove, Northwestern 
University; and members of the Executive Council for 1938-40 as fol- 
lows: Oliver P. Field, University of Minnesota; Carl J. Friedrich, Harvard 
University; Lane W. Lancaster, University of Nebraska; Howard White, 
Miami Univergity; and Francis G. Wilson, University of Washington. 

The following memorial was adopted by rising vote: “The American 
Political Science Association*desires to record an expression of its sincere 
regret because of the death of Professor Clyde L. King, who served this 
Association as secretary-treasurer from 1929 to 1937 with unselfish devo- 
tion and loyalty. His death is a loss not only to the Association but also 
to ‘the profession. of which he was a distinguished member.” 

The report of Professor Frederic A. Ogg, managing editor of the Rm- 
view, presented an analysis of Volume XXXI, indicating that the dis- 
tribution of space was as follows: leading articles, 271 pages; departments, ` 
911; list of doctoral dissertations in preparation, 14; and index, 20. Among 
the, departments, the space was divided as follows: ‘American Government 
and pofftics, 164; constitutional law, 48; public administration, 50; mu- 
nicipal affairs, 22; rural and local government, 30; foreign governments 
and politics, 56; international affairs, 21; instruction and research, 9; 
news and notes, 43; book reviews and ‘notices, 298; and recent publica- 
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tions of political interest, 170. On the editor’s recommendation, in place 
of five members of the Board of Editors whose ferms have expired, the 
following members were elected for the custqgmary two years: Arthur W. 
Bromage, University of Michigan; J. A. C. Grant, University of Cali- 
fornia at Los Angeles; William C. Johnstone, George Washington Univer- 
sity; Peter H. Odegard, Ohio State University; and Schuyler C. Wallace, 
Columbia University. The editor invited suggestions, criticisms and coöp- 
eration from the members of the Association in the editing of the Review. 

Professor Arthur N. Holcombe, chairman of the Committee on Policy, 
reported on the activities of this committee during the year 1937. By ac- 
tion of the Executive Council, the Committee on Policy was discontinued 
and the cash balance of the Committee amounting to $4,628.21 was set 
up as a special fund, the interest of which is to be expended by the Asso- 
ciation within the purposes of the original gift. The Executive Council 
also voted that the interest of this fund for the year 1938 should be used 
for the support of the Personnel Service. 

The Secretary-Treasurer made a report on the Personnel Service and 
urged the heads of departments in universities to be prompt in furnishing 
information as to students who have taken or are about to take the Ph.D. 
degree, and also to notify him at once of any teaching vacancies or posi- 
tions, public or private, open to registrants in the Personnel Service. The 
Secretary-Treasurer also bespoke the coöperation of members of the As- 
sociation whose membership terminates within the year in a plan for the 

- adjustment of annual dues upon a calendar-year basis similar to the prac- 
tice of other learned societies —KunnrtH COLEGROVE. 


BOOK REVIEWS AND NOTICES 


Essays in History and Political Theory in Honor of Charles Howard 
McIlwain. Evrrep By Caru Wittke. Cambridge: Harvard Univer- 
sity Press. 1937. Pp. x, 371.) 


Every student of the history of political ideas and comparative insti- 
tutions will welcome this volume of essays, alike for the learning which it 
embodies and the occasion which it celebrates, namely, Professor C. H. 
Mcllwain’s presidency of the American Historical Association, 1935-36. 
It is true, of course, that the contributions vary considerably both in the 
tone and weightiness of their learning and in the attractiveness of their 
presentation. But it is no exaggeration, I think, to say that each of these 
essays (with one possible exception) makes a substantial contribution 
either of research or of interpretation to its own particular field; and that 
is more than can be said of the generality of such collective enterprises, 
however warm may have been the regard that inspired them. A word of 
genuine thanks must therefore be tendered at the outset to the editor, 
Professor Carl Wittke. 

The reviewer’s task is not easy, for limitations of space prevent his 
breaking even a single lance in twelve sucéessive lists, apart altogether 
from his urgent desire to remount and charge again in some of them. Nor 
can the pregnant aphorisms be commanded which will adequately indi- 
cate the nature of such a diverse festival of learning. For of these twelve 
essays, five deal with political theory, five with English institutions (of 
which three treat of the Church), one with the British Commonwealth, 
and one with America. The most one can hope to do, therefore, is to in- 
dicate the extent of one’s own appreciation. 

First, the institutional studies. Professor Paul Birdsall sketches the 
development of the dispensing power of English kings, by an analysis 
of the interpretation of the nen obstante formula from the thirteenth to 
the seventeenth centuries. In a masterly fashion, he weaves the richly- 
patterned medieval back-curtain against which the drama of Godden v. 
Hales was staged. To accomplish this in forty short pages without tur- 
gidity or confusion is a fine achievement. Mrs. Dorothy Bruce Weske 
next draws upon the full harvest of her findings in the bishops’ registers 
to trace the attitude of the English clergy towards the obligation of at- 
tendance on convocations and parliaments during the thirteenth and 
fourteenth centuries» and thereby to write a singularly important foot- 
note in the long story of the evolution of Parliament. With a lucidity 
almost mounting to charm, she gives us many an intriguing glimpse of 
diocesan life. It is a meticulous piece of research, the more satisfying 
because of her skill in subordinating the wealth of detail (not to mention 
141 footnotes) to her interpretative analysis. Professor E. P. Chase also 
deals with the church-state problem, although in a different context. His 
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study of “The Struggle for the Autonomy of the Church of England” 
covers the period from the repeal of the Test Acts(1828) to the Report of 
the Archbishop’s Commission on Church and State published last year. 
Within the limits set by himself, he gives a narrative that will be useful 
to all students of English institutions by virtue of both its competence 
and its balance. But it is a study of what may be called the formal and 
constitutional relationships only. No sociological analysis of the changes 
in that relationship is made. Nor is there any attempt to consider the 
subtler but pervasive informal relationships, such as (for instance) Di- 
belius sketched in his England—factors which played a momentous rôle 
in the events of last December. Curiously enough, too, no consideration 
is given to the position of the Crown in this complex problem. It is greatly 
to be hoped that Professor Chase will make these fields his own and with 
his detachment and understanding will give us that comprehensive study 
which is so much needed. 

In what, to this reviewer at least, is among the most satisfying of all 
these studies, Miss Mary Maguire traces de novo the story of the attack 
of the common lawyers on the oath ez officio as administered in the ec- 
clesiastical courts in England. She convincingly compels one, both by 
her arguments and her data, to revise those conventional interpretations 
of the subject which one had hitherto taken for granted. Professor Samuel 
Rezneck relates once more, but with a fresh comprehensiveness, the 
history of the trial of treason in the sixteenth century. Much of the ma- 
terial, of course, has long been familiar; but the essay derives its vitality 
partly from the author’s perspective and partly from the stress that he 
puts, on the one hand, upon the rôle played by common law constructions 
running pari passu the new statutory treasons of the century, and on the 
other, the sensitiveness of the Tudors to publie sentiment about fair 
trials. 

The essays in the history of political theory cover an even wider range 
than do the institutional studies. Professor Floyd Lear, with prodigious 
learning, examines the controversial problem of the evolution and impli- 
cations of the idea of Majesty in Roman political thought. Probably for 
a long while to come this will remain the best tfeatment of the subject 
in such compass in English. Professor Max Shepard gives a neat con- 
spectus of the political and constitutional theories of Sir John Fortescue 
in what might have been the most attractive essay in the book but for 
such gross inelegancies as “to philosophically absoltitise private-property 
rights.” Yet the essay derives enhanced value from being read in.con- 
junction with Professor Birdsall’s treatment ef the non obstanté question, 
for one feels that as it stands it is a somewhat abstract treatment. It 
needs a more realistic background than its author provides to relate 
Fortescue not merely to the formal concepts of the different varieties of 
law prevalent in the fifteenth century, but also to the concrete conse- 
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quences of these in court room and Chancery, parliament and city 
council, during that very period when emerging new conceptions of 
positive law were wreaking,a revolution in the whole texture of society 
from the copyhold tenant to the king himself. It is this lack, among others, 
perhaps, that makes the hints at an ‘economic interpretation’ of Fortescue 
sound a trifle facile. . 

Mr. Summerfield Baldwin’s theme is more restricted than its title 
(“God and the Secular Power”) would suggest. It is virtually a commen- 
tary written around James I’s well-known dictum d propos Bellarmine’s 
“principle of sedition” regarding the mediate nature of royal power, the 
commentary taking the form of an examination of the other philosophies 
of the same subject in the sixteenth century. It is primarily an analysis 
of concepts—what the neo-Thomists would call “ontological thinking.” 
And the author’s not very happy manner of presenting his material 
leaves the reader rather perplexed and at times confused. Yet it is a 
piece of scrupulous analysis, illuminated in places with real insight. 

In a delightful study for which all students of the history of ideas will 
be grateful, Professor Margaret Judson traces with understanding and 
sure judgment the stages by which the Lincoln’s Inn lawyer, Henry 
Parker, worked his way towards a pioneer statement of the theory of 
parliamentary sovereignty as early as the sixteen-forties. Professor Paul 
Palmer, in an essay which involves a logical sequence to Parker’s ideas, 
shows how political thinkers from the seventeenth century onwards 
gradually came to a realization of the concept of ‘public opinion’ in their 
speculation. He presents much out-of-the-way material for which many 
will be obliged to him. But in his last few pages he sprays the reader with 
platitudes that bewilder because of their very irrelevance to what has 
gone before, and because they fall so far below the astringent tone of the 
rest of his study. 

Two further essays unrelattd to the rest conclude the volume. Pro- 
fessor Carl Wittke’s very useful article on parliamentary privilege in the 
British Empire sustains the expectations with which one turned to it— 
and that is appreciation enough; while Professor Benjamin Wright, in a 
lucid and pleasing essay on “The Early History of Written Constitu- 
tions in America,” outlines the sources of the tacit assumptions regarding 
the nature of a constitution made by the men of 1787 and substantiates 
his own thesis that “not the least remarkable of the subjects of agreement 
in the extra-legal contention of 1787 was the fundamental and enduring 
character of the document which they drafted.” 

Of the whole volume, one may justly say that it is a fitting tribute to 
a very great scholar to whom scholarship throughout the English-speak- 
ing world is indebted beyond calculation. C. H. DRIVER. 


Yale University. 


BOOK REVIEWS AND NOTICES 127 


An Inquiry into the Principles of the Good Society, By WALTER LIPP- 
MANN. (Boston: Little, Brown and Company, 1937. Pp. xxx, 402. 
$3.00.) ; 


Under one title, Mr. Lippmann has written two forceful and eloquent 
but mutually contradictory books. The first book (Chaps. 1-1x) is a bitter 
attack upon economic planning. ‘‘A directed society must be bellicose 
and poor. If it is not both bellicose and poor, it cannot be directed” 
(p. xii). Mr. Lippmann rests his case upon the following assumptions, 
none of which he examines adequately: that men lack sufficient knowl- 
edge and understanding to direct their own society; that it is impossible 
to agree upon the objectives of planning except in time of war or of in- 
tensive preparation for war; that every interference with the operation 
of the free market means curtailment of production; that there are no 
other alternatives than an undirected free market and the liberty-crush- 
ing totalitarian state; and that a democracy cannot plan, for “the very 
essence of the concept of planning is that a design can be adopted to 
which the people will thereafter conform. This is equivalent to saying 
that a democratic people cannot have a planned economy” (p. 108). This 
last is a remarkable proposition which should logically preclude the pos- 
sibility of any government activity in a democratic state. Thus Lipp- 
mann condemns the efforts of Progressives and New Dealers to combine 
rational economic control with individual liberty, because such “gradual 
collectivism” must end in absolutism. ý 

From the argument of the first book, we expect in the second a pro- 
gram of uncompromising laissez-faire. But Lippmann, unlike the “latter- 
day liberals,” recognizes that the free market is a “ruthless sovereign,” 
that ‘‘the progressive increase of wealth leaves behind it a trail of misery 
and failure” (p. 171), and that, during a long period of pretended laissez- 
faire, monopoly and privilege have prevented the free market from exer- 
cising its automatic control. Therefore, to protect “the system of free 
enterprise,’ Mr. Lippmann, like the gradual collectivist, would use the 
authority of the state radically to alter the law of property, contract, 
corporation, etc. Among his specific proposals are: the maintenance of 
the quality of the human stock “at some minimum of efficiency” (p. 213); 
the conservation and development of land and natural resources (p. 
213); “steps to reduce the evil of necessitous bargaining” (p. 222); the 
maintenance of “a neutral value for money” (p. 220). These “and many 
other things” (p. 226), which Lippmann demands of his liberal state, 
would seem to require “ planning,” “‘over-head direction,” and_yestric- 
tion of the free market. Anticipating this obje¢tion, he tries to make his 
second book consistent with his first by substituting for the “authori- 
tarian” control of “collectivists’’ his liberal common-law method of con? 
trol through the fixing of private rights and obligations and the subordina- 
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tion of the administrative stage of enforcement. He can without fear 
accept comprehensive.regulation so long as “arbitrary” officials are not 
given power to initiate epforcement (p. 279). Distrusting the adminis- 
trative bureaucracy, he has faith in the more ponderous judicial þu- 
reaucracy, equally capable, as history shows, of arbitrary action, but in- 
capable of protecting those whom poverty, pressure of time, or igno- 
rance prevent from testing their rights in court. He tends to ignore the 
modern professionalizing of administration, and to picture all adminis- 
trators as arbitrary, visionary meddlers. Finally, he seems to believe 
that legislative fixing of rights and duties could proceed without the 
pushing and pulling of interest groups which he considers the necessary 
result of the “collectivist’”’ method and the disgrace of the present demo- 
cratic state. 

Limited space prevents the consideration of numerous challenging 
points incidental to Lippmann’s main argument, such as his agreement 
with Laski that the individual liberty which he defends is the product 
of the industrial revolution (p. 237 and passim), his acute criticism of 
certain features of Marxist theory (pp. 72-83), and his excellent state- 
ment of the sociological theory of property. 

Jonn D. Lewis. 

Oberlin College. 


Recent Theories of Sovereignty. By Hymen Ezra Commn. (Chicago: 
University of Chicago Press. 1937. Pp. viii, 169. $3.00.) 


Mr. Cohen begins his Introduction with, “Theories of sovereignty are 
theories of politics. They are expressions of political patterns of behavior.” 
This is startling, but as we read on we soon learn that theories of sov- 
ereignty are not expressions of political patterns of behavior, but are 
patterns of thought of a very small group of political scientists and pro- 
fessors of jurisprudence. : 

The author introduces us to such works as Esmein’s Eléments de droit 
constitutionnel; Jellinek’s Allgemeine Staatslehre; Duguit’s Les Transfor- 
mations du droit publique; Kelsen’s Das Probleme der Souverdnitat und die 
Theorie des Vélkerrechis; Wright’s Mandates Under the League of Nations; 
and Laski’s three volumes on sovereignty, together with his Grammar of 
Politics. In addition, he furnishes innumerable references to other author- 
ities and includes,an excellent fifteen-page bibliography. Discourses on 
sovereignty are notoriously wordy and dull, and Mr. Cohen is to be 
congratulated on his ability to separate the seed from the chaff and pre- 
sent cléar and concise briefs of many formidable works. 

The study divides itself into seven chapters. First, Esmein appears 
with his stress on national sovereignty, public opinion, and the state 
as the nation personified. Second, Jellinek and “‘auto-limitation’’; “the 
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state is a group-entity of human beings settled on a given territory, en- 
dowed with original powers of domination.” Bat this domination is 
limited by law. Third, Duguit and his ‘so-called “Sociological Jurispru- 
dence,” with its emphasis on solidarity, relativity, and public service. 
Fourth, Kelsen and ‘Pure Jurisprudence”; “the legal relations of a so- 
ciety, and they alone are the State.” Fifth, the dual jurisprudence pre- 
sented by the attempt to reconcile sovereignty with international law. 
Quincy Wright appears as the leading exponent of dualism. Sixth, the 
nature of sovereignty in the British Empire during the last decade. 
Finally, H. J. Laski and “Political Pluralism.” An introductory chapter 
and a chapter of summary and conclusions are added. 

The work bears evidence of exceptional scholarship. The author dis- 
plays a rare gift for selection and synthesis. Mr. Laski may have reason 
to complain of his treatment because only his works published from 1917 
to 1925 are considered, and these do not reflect the Laski of 1937, But 
such is the penalty for living and learning. 

With the exception of the chapter on Laski, the work is juristic. It is 
doubtful if sovereignty can be retained as a purely legal concept, and one 
wishes that Mr. Cohen had devoted himself to A. G. Hawtrey’s Economic 
Aspects of Sovereignty, which he includes in his bibliography. The theories 
of the Neo-Marxists and the rationalists of the totalitarian state are also 
conspicuously absent. 

In its legal aspects, sovereignty means nothing to the man in the street. 
Possessed of common sense, he thinks of the state in practical and func- 
tional terms. Political scientists can profit by his example. International 
lawyers will probably have to retain the fiction of sovereignty as part of 
their stock in trade. Political theorists with a flare for metaphysics will 
continue to befuddle themselves methodically with concepts of sover- 
eignty. Fortunately, the rest of us are free to study human behavior as 
it finds expression in political institutions. * 

WALTER THOMPSON, 

Stanford University. 


Die Lehre vom Primat des Vélkerrechts in der neueren Literatur. By WAL- 
TER SCHIFFER. (Leipzig und Wien: Franz Deuticke. 1937. Pp. 268.) 


This latest volume of the Wiener Staats- u. Rechtswissenschafiliche 
Studien presents a critical but non-evaluative analygis of that body of 
post-war legal thought which culminated in the creation of monistic 
legal orders and the assertion of the supremacy of international over 
national law, the V élkerrechisprimat. Schiffer examines the interhal logi- 
cal consistency of the legal propositions established and their agreement 
with the chosen frame of reference. An occasional reference to historical 
facts occurs because of the relation that these bear to choice or prefer- 
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ence in the construction of a theoretical system. Choosing Triepel’s 
Vereinbarungstheorie ag his starting-point because it set and left unsolved 
the problem of the relatiqn of national to international law, he devotes 
a chapter each to the legal theories of Krabbe, Duguit, Scelle, Kelsen, 
and Verdross. A summary of the results of the analysis, an explanation 
of his own methodology, and an acknowledgment of the relativism of 
fact and theory furnish the conclusion to this compact, closely-reasoned, 
and comprehensive study of the theories maintaining the primacy of 
international law. 

The purpose of these theories is to show that law is an entity separate 
from the sovereign state. For this reason, they exclude the elements of 
will and force from their definitions of law. They abolish the sovereign 
state or identify it with a legal order. The source of law itself is extra- 
state—the conscience of individuals, the social mechanism, or the inter- 
national community. Law so obtained serves also as criterion of positive 
law. It is enforced by independent organs of the world legal community 
or by delegation through subordinated states. Schiffer’s analysis and 
criticism primarily serve to show that rules of law must be formulated to 
give unity to law. To be effective, they must be enforced. Hence every 
definition of law used by the above writers contains also the necessary 
elements of enactment and sanction—terms, however, synonymous with 
will and force. Transfer of sovereign functions to a world legal community 
does not abolish them. The result is that no law but positive law and no 
organization but one similar to the sovereign state satisfies all the con- 
ditions of an effective law. The emphasis of this criticism on will and 
force was necessary because the theories examined failed to clarify the 
relation between a legal order and the sovereign state. Without such 
clarification, Sghiffer concludes, it is hard to see how any objective law 
can bind states. 

. GEORGE MANNER. 

Cornell University. 


Democracy in Transition. BY A GROUP OF SOCIAL SCIENTISTS IN THE 
Outro Stats University. (New York: D. Appleton-Century Company. 
1937. Pp. xv, 361. $2.50.) 


This volume, dedicated to the memory of Walter James Shepard, is 
described as the fylfillment of a plan discussed with Dean Shepard for a 
statement of the “current thinking” of a group of social scientists on 
“contemporary problems of American society,” and the “presentation 
of a defnite program for action.” “Its purpose,” the authors state, “is to 
call the attention of the intelligent layman to vital social problems in 
American life, and to indicate the immediate steps which we believe 
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should be taken in dealing with these problems.” The book bears the 
title of Dean Shepard’s presidential address to the American Political 
Science Association in December, 1934. The work offers an interesting 
experiment in collective writing. There were apparently thirty-four con- 
tributors, of whom six constituted the committee in charge of the project, 
to whom is attributed the greater part of the actual production. There 
is no indication. of separate authorship of any of the parts, each sponsor 
expressing “only general agreement with the statements of opinion and 
proposed courses of action” contained therein. : 

The volume is concerned with the major question, “How can the 
democratic way of life (described as the quest for economic opportunity, 
equality, and liberty) be best achieved and preserved in present-day 
America?” The difficult problems that challenge the democratic way of 
life in the industrial world of the twentieth century are discussed in 
successive chapters. Changing concepts of liberty and equality, occasioned 
by the transition from the individualistic to the collective approach, are 
delineated, and the need for new economic and governmental organiza- 
tion, adapted to “implement the revised conception of liberty and oppor- 
tunity,” is stressed. Economic readjustments, democratic government, 
foreign policy, social reconstruction, and the arts in a democratic society 
receive attention. Limitation of space forbids a detailed review of the 
various chapters. In each case, following a comprehensive survey of 
existing conditions and tendencies, a specife program for action is laid 
down. On the whole, the course charted lies in the middle way. As is 
natural, the reviewer finds herself not in agreement with all the positions 
taken; notably, she disagrees with that backing the proposal of the 
present Administration for the enlargement of the Supreme Court, and 
with the proposal to give a general welfare power, limited only by the 
Bill of Rights, to the national government. 

To have brought so wide a program within the compass of one small 
volume is no slight achievement. Yet the work has in this respect the 
defects of its qualities. The practical rather than the philosophical ap- 
proach, and the presentation of only the one solution offered, induced 
one suspects by limitation of space, have, in spite of the form of the 
credimus in which the work is cast, tended to give it a somewhat cate- 
gorical tone, as well as to create somewhat the impression of over-simpli- 
fication. Through its clear, logical, and comprehensjve handling of the 
contemporary situation, however, the book admirably fulfills its purpose 
of providing an excellent handbook and an illuminating guide through 
the perplexities of the American scene. ° 

ELLEN DEBORAH ELLIS. 

Mount Holyoke College. <i 
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Papers on the Science of Administration. EDITED By LUTHER GULICK AND 
L. Urwicx. (New York: Institute of Public Administration. 1987. 
Pp. v, 195.) ' 

It is rare that one finds a collection of papers by authors of different 
nationalities and employments in which so high a level of interest and 
importance is maintained and in which the ideas and discussion of each 
are so relevant to the central theme of the volume. The editors of this 
book, and the Institute of Public Administration, deserve the thanks 
of political scientists, and especially of all those interested in adminis- 
tration, for collecting these papers and making them available in this 
handsome volume with its many charts. Most of the papers have hitherto 
been difficult of access. They illustrate the fact that advances in this 
field are frequently made through the medium of the short paper; yet by 
bringing together some of the most valuable of these, by different writers, 
in one volume their value is enhanced. 

The central problems discussed are those of organization and function, 
of staff and line, of the “higher command.” The illustrative materials are 
drawn from governments, military administrations, and economic insti- 
tutions in Britain, France, and the United States. Dr. Gulick opens with 
a chapter in which he leads the reader into the heart of the subject, and 
describes its extent and divisions. He adds a final brief chapter in which 
he invites codperative and supplementary studies in the “science” of 
administration as distinguished from “values.” 

A sentence in his introductory chapter indicates a difficulty that goes 
deeper, perhaps, than the author realizes. “It is astonishing that so 
many who discuss administration fail to understand what a staff is and 
what functions it performs in the organization.” The emphasis laid upon 
one use—granted that it is perhaps the original one—of the term, namely 
in military administration, may be noted in this connection also. 

The difficulty may be due to the fact that a term borrowed from mili- 
tary usage and originating in the Prussian army two centuries ago is 
being applied to developments in structure and function that daily grow 
more complicated. Particularly in the United States, where we have only 
in the past few decades given attention to this group of problems, and 
where, indeed, as present discussions over reorganization of administra- 
tion in our capitals give witness, we have not yet achieved any wide 
agreement on their very existence, there is further analysis and clarifi- 
cation to be dene. 

Among the assumptions implicit or overt in most of these papers is the 
emphasis on separating oft certain techniques of administration from 
the tasks which the state undertakes, and hence from the political forces 
Which are responsible for them. The warning against value judgments, in 
the final chapter, and the brief reference accorded (on p. 44) to “‘politics”’ 
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and “political leadership” are also significant. This separation is carried 
to the point of distinguishing sharply the staff fungtions as the “knowing, 
thinking, and planning” functions from the ‘“Jine’’ or “doing” functions, 
and of relegating finance, personnel, and similar activities that cross-sect 
the line activities to a non-staff category. 

It is indeed desirable that nomenclature be clarified and that we know 
what we are talking about when we use the term “staff.” But do we know 
enough when we confine it to its military connotation? May not the 
strictures on the inadequacy of vision of the high command, of Lloyd 
George in the final volume of his War Memoirs, of Liddell Hart in his 
Outline of the World War, of Kessler in his Walter Rathenau (on the 
German General Staff), at least invite us to reconsider the matter? Indeed, 
it is precisely the failure, for example, in battles in Flanders of the staff 
to have experience in the conditions under which the line was to function 
that revealed the inadequacy of staff work. If you separate out the “know- 
ing, thinking, and planning” from execution, will you not get as a result 
a staff with plans that are unused and unusable and line that is innocent 
of objectives? Must we not push our exploration of staff into the making 
of policy, the weighing of pressures and opinions, often discerned more 
closely at the point of attack by the line, and interchange the personnel 
of the two? Is there not, also, the need for a special designation—perhaps 
the military term of “technical auxiliary services” will do—for such 
functions as personnel that are common to the line agencies and should 
be a major item in the materials of planning of the high command? To 
ask these questions is to reveal the way in which these papers stimulate 
the reader and point to the need for further analysis and definition. 

There is, in these papers, inevitably a certain thinness which the con- 
centration on a narrowly defined “efficiency” does not, of.course, pretend 
to avoid. “Politics without history has no roots; history without politics 
has no fruits.” The aphorism has applicatidn here. The reference, in Lee’s 
paper, to the “general staff” of Augustus reminds the reader of what is 
lacking. It is necessary in reading these papers to supplement them by 
a recollection of case studies—for example, Lybyer’s study of the ad- 
ministration of the Ottoman Empire, Barnette Miller’s of the Ottoman 
Palace School, Dorn’s of the Prussian civil service, Fay’s of the Hohen- 
zollern household—to see administration as a “going concern,” actual 
and tangible, the product of political forces and values and in turn 
creating new political forces and new values. Unlesg we explore the ques- 
tions discussed in this volume, we cannot equip our states for their tasks. 
But unless we relate these questions of staff and line to our politics, we 
will not find what we may have to contribute used by those who need 
to use these contributions and have the power to do so. The paper by 
Henderson, Whitehead, and Mayo is a useful reminder of “The Effects 


134 THE AMERICAN POLITICAL SCIENCE REVIEW 


of Social Environment’ —that administration, too, must be studied in 
its own environment. To students of administration, it is probable, in- 
deed, that in the light of modern delegation of wide discretionary power 
the conventional ideas of the separation of politics from administration 
need reappraisal, and that the effort to establish “planning agencies” 
divorced from the “doing agencies” may be a mistake. How many of 
the planning agencies recently established, and piously “kept out of 
politics,” have also been kept out of usefulness in the actual decision- 
making of our governments? ' 

Three suggestions may be made for saditions 3 in a second edition. An 
index would greatly assist the student in comparing the treatment of the 
same term by the several authors—for example, such terms as “staff” 
and “function.” Some bibliographical guide to other papers by the 
authors in which more extended treatment is given would be useful. 
Dr, Gulick might add, also, to his final chapter a discussion of the com- 
parative use throughout of the term “staff,” as a contribution toward 
clarification of nomenclature and a stimulus toward cumulative coépera- 
tive discussion by other students of the subject. Gradually the influence 
of the discovery and defining of the functions of staff assistance to chiefs 
of the administration, by whatever titles such assistance is labelled, such 
as secretarial, administrative assistants, or deputies, will lead to a prac- 
tical recognition of its importance and the best means of organizing, re- 
cruiting, and training it. e 

The editors have laid themselves open to the ‘‘value judgment” of 
well done. 

Joun M. Gaus. 

University of Wisconsin. 


Government Proprietary Corporations in the English-Speaking Countries. 
By Joun Tuurston. (Cambridge: Harvard University Press. 1937. 
Pp. x, 294.) 


It is sometimes difficult to decide what one should say about research 
tasks that are undertaken prematurely—prematurely, that is, from the 
dual standpoints of the sophistication of the researcher and the incom- 
pleteness of intensive studies upon which the success of synthesis de- 
pends. Against the wisdom of such an attempt, the obvious argument is 
that the results aye likely to be superficial and misleading, subject to 
major revision. On the other side of the balance may be weighed the ad- 
vanjages of noting little explored structures or data, of advancing hy- 
potheses and generalizations which will give others something to “shoot 
at,” and of spurring others to rectify the mistakes and refine the analyses 
of the impatient or far-seeing one (the appropriateness of the adjective 
depending upon the manner in which the work stands up). 
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The present monograph presents just this difficulty. It attempts to 
compare all the examples of public corporations in the English-speaking 
countries. Being a recent doctoral dissertatign, it assays an ambitious 
task, one foredoomed to imperfections, but nevertheless one possessing 
the values noted above. 

The author is confused (and confusing) about his basic terms. In order 
to describe all public corporations, he chooses the rubric “‘government 
‘proprietary’ corporations” and then immediately (p. 12), “for the sake 
of convenience,” discards the term and uses the simpler one “government 
corporations.” The broadest term, obviously, is “public corporation,” 
and this genre, in turn, may be subdivided into “government-owned 
corporation” (public ownership and operation), “public utility trust” 
(private ownership with public operation, by “trustees,” typically), and 
“mixed enterprise” (both ownership and management shared). 

Some of the author’s basic distinctions and conclusions are vitiated, 
in the reviewer’s opinion, because of the arbitrary view that he takes of 
the term “corporation.” He is unwilling to let it mean what it means in 
law and in accepted definition, and hence he comes to some misleading 
conclusions. This error is due to the author’s unwillingness to accept the 
corporation, whether private or public, as an artificial person, a legal 
person capable of having a separate, autonomous existence. No, he seems 
to argue, governments may create artificial persons for private citizens, 
but they cannot create distinct legal and .administrative entities for 
themselves. What sort of metaphysics is this? Hence Mr. Thurston comes 
to conclusions such as this (p. 276): “Whenever all of the directors are 
appointed by the government, it seems necessary to conclude that the 
corporation is a part of the government, created by the government and 
administered by persons who are essentially government officials.” Why? 
Because, contends the author, the government-owned corporation “exists 
for public service rather than for private profit.” The grounding of his 
argument upon this a priori assumption and his unwillingness to accept 
the legal fiction of the corporation, in all its ramifications, for government, 
leads to some unrealistic implications. If we were to apply Thurston’s 
analysis, it would appear that the Panama Railroad Company, having 
been wholly government-owned and administered since 1904, is not 
essentially a corporation. 

Mr. Thurston divides his material into four main sections, dealing 
respectively with legal status, finance, management, and public control. 
Despite the sharp theoretical cleavage between ‘“‘privaté corporations” 
and “government” mentioned above, he suggests, as do most of the 
studies on the subject, that accountability and efficiency are best effected 
by granting the public corporation a maximum of legal, financial, and 
administrative autonomy. On the score of public control, he feels with 
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Terence O’Brien (British Experiments in Public Ownership and Control, 
1937) that the “advisory council” has important possibilities, as yet 
relatively unexplored, for jnsuring the democratic formulation of policy. 
The principal contributions of this monograph consist in the cata- 
loguing of the principal public corporations of English-speaking countries 
and in the author’s analysis of the legal aspects of the subject (pp. 23- 
104). The latter discussion, however, fails to include reference to a num- 
ber of admirable law review discussions of the subject which have ap- 
peared within the last four or five years. Striking evidence of the growing 
importance of public corporations is seen in the number of studies which 
have appeared since Mr. Thurston’s dissertation was first written. Even 
if the encyclopedic presentation of data were the study’s only contribu- 
tion, however—and I do not mean to give the impression that it is—the 
monograph would constitute a welcome addition to the field. 
MarsxHart B. DmocrK. 
University of Chicago. 


Machine Politics: Chicago Model. By Harop F. Gosnetu. (Chicago: 
University of Chicago Press. 1937. Pp. x, 229. $2.50.) 


This volume is a contribution to the literature of political manipula- 
tion. A few years ago, the author undertook to manage an aldermanic 
campaign for an independent candidate. His success as a campaign 
manager was not conspicuous, but this book shows that he turned the 
experience to good advantage in getting a close-up of Chicago politics. 
In other ways, also, Dr. Gosnell has had the opportunity to see how a 
well-oiled political machine operates. His studies have been confined for 
the most part to Chicago, but most of his findings would hold true of 
other large cities as well. The great mid-western metropolis, in any event, 
is more than a city. It is a microcosm of the United States as a whole, 
and there are more people within its limits than there were in the whole 
Union when it started. 

Professor Gosnell has utilized, in the studies on which this book is 
based, what is best in the technique of modern social science. On the 
other hand, he does not bewilder his readers by telling them about trend 
lines, variances, multiple correlations, factorial analyses, and metricized 
methods of procedure. His discussions, although based upon data which 
have been scientifically gathered and analyzed, are presented in language 
that is quite within the comprehension of the ordinary man. Those who 
want to study ‘his technique, and who think they know enough mathe- 
matics to understand it, are referred to the appendix. 

The various chapters deal with such sternly practical themes as the 
reasons why “you can’t lick a ward boss,” the activities of precinct 
captains, the action of the voters on typical issues, the overshadowing 
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of the press as an influence in politics, and the breakdown of the older 
political alignments. It is a rather sordid story, most of it, but the pur- 
pose of the book is not to preach the gospel of reform. The author is 
primarily concerned to find out how the machine acquires its strength, 
who are the big and little cogs in it, why they give their time to its in- 
terests, what they get out of it, and whether there are any vulnerable 
spots in the armored mechanism. 

To this end, a great deal of dependable data has been gathered and 
sifted out with care. Precinct captains, for example, have been tabulated 
according to race, color, sex, religious affiliation, birthplace, and so on. 
They are even classified according to the benevolent services which they 
render. This has given the author a much better basis for his generaliza- 
tions about these lesser lights in the political firmament than could ever 
be had by casual observation, however long continued. Dr. Gosnell’s 
intensive studies of the voters’ responsiveness under a variety of emo- 
tional impulses are also of real value. To give even a general summary 
of the interesting things that he has found would take more space than 
the editor of this or any other periodical would be willing to spare. Some 
of the findings are new and surprising; others merely corroborate old 
hunches that the practical politicians have had for a generation without 
knowing why. In any event, the book is worth the attention of anyone 
who thinks that great cities are governed by the free and rational consent 
of their citizens. Incidentally, in his closing, pages, Dr. Gosnell indicates 
that he does not regard the machine as invulnerable, despite its amazing 
ramifications into every walk of civic life. 

Wituiam B. Monro. 

California Institute of Technology. 


_ Crime Control by the National Government. By ARTHUR C. MILLSPAUGH. 
(Washington: The Brookings Institution. 1937. Pp. xiv, 306. $2.00.) 


Recent literature of many varieties, motion pictures, and the radio 
present material on crime control, often in extremely exaggerated form 
with emphasis on the sensational, but seldom authoritatively. This ma- 
terial, while contributing much to entertainment and a little to public 
enlightenment on the crime problem, has laid undue. emphasis on head- 
line types of crime and a few well-advertised agencies of law enforcement. 
The result is that the wide range of criminal activity and the forces which 
society has established to combat it are not seen.in proper proportion. 
The study under review had its inception in the belief that “contemporary 
public opinion and recent governmental trends make it desirable that the 
essentials of the national problem of crime control should be presented 
from a detached point of view” (Director’s Preface, vii). A large part 
of the material for this book was assembled in 1936, in connection with 
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the survey conducted by the Brookings Institution of the entire executive 
organization of the national government. 

In three chapters, the author analyzes his problem. For example, ‘To 
understand the problems of crime control by the national government, 
we must give attention to three broad classes of law enforcement: general, 
auxiliary, and internal” (p. 41). The problem of law enforcement reorgan- 
ization, national and state, “divides itself into three parts: reorganization 
within the state; (2) reorganization within the federal government; and 
(8) reorganization of federal-state relations” (p. 59). Seven chapters deal 
with the nine principal federal crime-control agencies: the Bureau of 
Investigation, the Secret Service, the Intelligence Unit of the Bureau 
of Internal Revenue, the Enforcement Division of the Alcohol Tax Unit, 
the Customs Agency Service of the Bureau of Customs, the Bureau of 
Narcotics, the Coast Guard, the Immigration Border Patrol, and the 
Office of the Chief Inspector of the Post Office Department. These 
agencies are considered as to historical background, present activities, 
and jurisdictional and operating relationships with each other and with 
state and local crime-control forces. 

The author views the catching and punishment of persons and the 
confiscation of property as only one objective of criminal-law enforce- 
ment, ‘“‘We shall know,” he writes (p. 264), “that we have a sound policy, 
and appropriate organization, and effective administration only when 
we are satisfied that crime, is being reduced.” In a meaty chapter on 
“Efficiency,” he makes use of available statistics, but not the least, sig- 
nificant of his observations is that “we must have statistics that go 
nearer to the roots of the problem.” Viewing the federal agencies of erime- 
control, he concludes that general criminal-law enforcement should be 
concentrated in the Bureau of Investigation, and that internal and 
auxiliary enforĉement functions should be left in appropriate depart- 
ments and agencies. And whateshould be done to bring order into federal- 
state-local relationships? His answer is that law enforcement should be 
centralized “within the states through the creation of state police depart- 
ments and allocating to such departments the criminal-law enforcement 
functions of the counties and municipalities, except possibly a few of the 
most populous ones” (p. 287). This would result in the simplification of 
police organization within the states; secure better codrdination among 
the states; and reduce the police organizations with which the federal 
enforcement agencies.have to deal from tens of thousands to about one 
hundred. , 

This book is primarily for the public man and the student, but the 
general reader will find it interesting and profitable. It is comprehensive, 
brief, and readable. 

` CLAUDIUS O. Jonnson. 
State College of Washington. 
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Facing the Tax Problem; A Survey of Taxation in the United States and a 
Program for the Future. Prepared under the Auspices of the Committee 
on Taxation of the Twentieth Century Fynd. (New York: Twentieth 
Century Fund. 1937. Pp. xxiii, 606.) 


How Shall Business be Taxed? A Symposium Conducted by the Tax 
Policy League. (New York: Tax Policy League. 1937. Pp. 175.) 


After reading How Shall Business be Taxed? and the diverse opinions 
of a group of economists including K. M. Williamson, Noel Sargent, 
Harold M. Groves, A. G. Buehler, Mabel Newcomer, Roy Blough, Paul 
Studenski, E. C. Alvord, George C. Haas, Carl Shoup, L. P. Rice, and 
E. E. Witte, there appears to be little doubt that the taxation of business 
is in a highly unsettled state, theoretically as well as politically. Certainly 
there is no consensus of opinion on the subject among the tax authorities 
who were participants in the symposium conducted by the Tax Policy 
League in Chicago, December 28-29, 1936. On the other hand, Facing the 
Tax Problem, which is a survey of taxation in the United States and a 
program for the future, prepared under the auspices of the committee on 
taxation of the Twentieth Century Fund, and contributed to by twenty 
tax authorities, under the direction of Carl Shoup, Roy Blough, and 
Mabel Newcomer, almost persuades one that perhaps there is a solution 
to the problems after all. In order that all the pressing questions con- 
cerning the subject may be raised in the beginning, How Shall Business 
be Taxed? should be read first, followed by Facing the Tax Problem. The 
first presents many confusing points of view, while the second makes 
some attempt to bring order out of what otherwise might remain un- 
certainty. 

How Shall Business be Taxed? not only raises questions as to the most 
satisfactory method of taxing business, but even asks whether business 
should be taxed at all. Assuming that such taxation is inevitable, the 
symposium then raises the further question as to the proper basis and 
form of such taxation. Should business be taxed on the basis of ability 
to pay, or should it be taxed on the basis of benefits received? If income 
taxes are imposed on business, should such taxes be at flat or graduated 
rates? What sort of taxes should be imposed on unincorporated busi- 
nesses? Is the federal tax on undistributed profits a step in the right 
direction? Who pays the social security taxes? What of a pay-as-you-go 
basis for social security? These, among others, are she questions discussed 
by those who participated in the present discussion. No agreement is 
reached as to the proper answer to these important questions; but the 
points of view expressed are challenging. 

Facing the Tax Problem presents a much more dogmatic view of the 
subject. The book includes a thorough survey of the American tax system 
—national, state, and local—as of January 1, 1937, and suggests a pro- 
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gram of action for the future based upon the findings of this survey. The 
volume aims to give the general public a working knowledge of what the 
present tax system is, how.the various forms of taxation fulfill the tests 
that can be applied to them, and what should be done to improve the 
system. The American tax system is analyzed from the viewpoint of its 
primary and secondary aims, and the “tax complex” is presented as a 
complete picture. The customary tax-by-tax treatment is largely aban- 
doned. The volume contains much new material, especially the detailed 
estimates of government expenditures for each of the next four years, 
together with new scientific measurements of the distribution of the 
present tax burden by Miss Newcomer, and the treatment of the tax 
system as an instrument of social control by Mr. Blough. 

Following the discussion and analysis of the American tax system, the 
three directors of research—Mr. Shoup, Miss Newcomer, and Mr. Blough 
—present one hundred two general conclusions and fifty specific recom- 
mendations concerning the entire tax complex. The book carries segre- 
gated chapter notes, a detailed bibliography, and an extensive index. 

J. W. MANNING. 

University of Kentucky. 


Survey of British Commonwealth Affairs: Volume I, Problems of Nation- 
ality, 1918-1936. By W. K. Hancock. With a supplementary legal 
chapter by R. T. E. Latham. (New York: Oxford University Press. 1937. 
Pp. xii, 673.) 


The British Empire: A Report on Its Structure and Problems by a Study 
Group of Members of the Royal Institute of International Affairs. (New 
York: Oxford University Press. 1937. Pp. ix, 630.) 


No review in as many pages as I am allowed paragraphs could do 
justice to Mr. Hancock’s book? The rather large volume deals with situa- 
tions in the British Empire where nationality has been a determining 
factor in the problem of government. (It is to be followed by a volume 
dealing with situations where the problems are economic.) The period 
of time covered is from the end of the war of 1914 to the present; the 
contemporaneity of Mr. Hancock’s story is not the least of its merits. 

The volume starts with a chapter which shows the British Common- 
wealth of Nations emerging from the old Empire as a result of change 
in doctrine and develbpment in political life. A second chapter records 
the working of the new theories and practices, after the end of the war, 
in the Dominions, and in the relations between Great Britain and the 
Dominions. A third chapter gives an unusually balanced and condensed 
account of the politico-constitutional development of inter-common- 
wealth relations from 1922 to 1936. These three long chapters are notable 
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for the completeness and impartiality of the author’s survey, and for the 
attractive manner in which he tells a story which has been told before. 

The rest of the volume is perhaps even more interesting, as it is more 
novel. Mr. Hancock picks certain places in the British Empire where the 
aspirations of national groups have created fundamental problems of 
government. In each case, he tells the story in great detail and interprets 
it. Two long chapters give the entire external history of the Irish Free 
State. “India and Race Equality” is an account of the anomalous posi- 
tion of India in the “Commonwealth” and a study of race relations in 
South Africa and Kenya. ‘The Medicine of the Body Politic” is an enter- 
taining examination of the extension of self-government to Ceylon, of 
the fall from grace of Newfoundland and Malta, and of the difficulties 
which “communalism” has caused in Palestine. 

All of these separate and special studies are bound together by Mr. 
Hancock’s ability to find the common elements in superficially dissimilar 
situations. The result is a volume which in no common way combines 
information, critical evaluation, and interest. 

Since the Boer War caused British imperialists to think twice, British 
writing on the Empire has been almost entirely in the hands of two 
groups: the lawyers, who draw intricate but lifeless diagrams, and the 
moralists, who highmindedly preach to lesser breeds without the law. 
Mr. Hancock, in contrast, is an historian and political scientist, and as 
undogmatic as an educated man may be. Interestingly enough, he reveals 
an Empire much more varied, more interesting, and more full of vitality 
than the most ardent propagandist has succeeded in picturing. 

A great deal of the success of this volume may be ascribed to three 
factors. First of all, Mr. Hancock, now professor of history at the Uni- 
versity of Birmingham, was born and has taught in Australia, and was 
educated at Melbourne and at Oxford. Second, the book is highly docu- 
mented—almost pedantically so, confessés the author—and Mr. Han- 
cock has apparently been willing to take light from any source whence 
it may come; he can quote not only Kipling, Burke, and Toynbee, but 
also E. M. Forster, McIlwain, and MacNiece. Third, Mr. Hancock 
possesses wit, a sense of humor, and an attractive style. 

The book includes a long supplementary legal chapter entitled “The 
Law and the Commonwealth” by Mr. R. T. E. Latham of Lincoln’s Inn. 
Mr. Latham makes an up-to-date study of the sources of the common 
law of the Commonwealth, with a discussion of thé proklem of unity in 
Commonwealth law and a particularly timely account of the number of 
appeals to the Privy Council. An appendix to this chapter treats of 
“The Constitutional and Legal Aspects of the Abdication of King Ed- 
ward VIII.” . 

The British Empire: A Report on Its Structure and Problems by a Stud: 
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Group of Members of the Royal. Institute of International Affairs, published 
at the same time as Mr. Hancock’s Survey, is a quite different sort of 
thing. It is intended to be a “short objective survey” of problems which 
were to be discussed in the Imperial. Conference of 1937. The first part is 
a factual study of the different parts of the Empire, with mention of the 
peculiar problems of each. The rest of the volume is a presentation of 
Imperial problems such as defense, population, citizenship, and so on. 

Within a brief space, the authors have included a good deal of useful 
information. They undoubtedly have sought impartiality, and have 
apparently secured it in certain critical situations by passing over the 
subjects in dispute. Just the faintest high Tory odor can be perceived, 
however, when the lid slips off. The casual reader might gain the im- 
pression, for instance, that Lord Milner was the good angel of South 
Africa (p. 59), or that Canada would be better off if there were no 
French Canadians and no Americans (pp. 20-22 and passim). Or, again, 
in contrast to Hancock, who indicates that the recent change in the 
status of Newfoundland was necessitated by a “failure of British insti- 
tutions” (p. 402), the authors of The British Empire characterize the 
same situation as an illustration of “the flexibility of British constitu- 
tions” (p. 102). 

Both books were published under the auspices of the Royal Institute 
of International Affairs. 

: E. P. CHASE. 
Lafayette College. 


The Colonial Problem. A Report by a Study Group of Members of the 
Royal Institute of International Affairs. (New York: Oxford University 
Press. 1937. Pp. xiii, 448. $8.50.) 


Essentially a contribution to the rapidly expanding library of litera- 
ture on the “haves” and “haẸe-nots,” this report, compiled by a group 
of experts with experience in various parts of the British world, is a 
sober and earnest survey of the colonial problem in its various mani- 
festations. It is a genteel, well-informed, and temperate answer to the 
rude claims of those who are clamoring to have some part of the White 
Man’s Burden thrust upon their shoulders. 

It is, perhaps, the inevitable destiny of such a collective work as this, 
designed as the foxeword indicates, not to reach conclusions or put for- 
ward policies hut to*give the general public indispensable information, 
that it should suffer severely from the defects of its virtues. The virtues 
are real and undeniable, and consist primarily in the objectivity of the 
approach, the collection of large, if occasionally somewhat heterogeneous, 
materials, and the authority lent by the experience and prestige of the 
collaborators. In the relatively elaborate consideration of the economic 
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and political problems associated with the imperialist demands of the 
“unsatiated” states, these virtues shine through with greater strength 
than in the middle section devoted to an examination of the relations 
between the colonial powers and their subject peoples and the effect 
of their colonial status upon the latter. 

In general terms, it may be said that the authors, although arguing 
no special thesis, hold to the view that the ills of the world, in so far 
as they relate to colonial problems, are not to be cured by any redistri- 
bution of territories or change in political status, but only by reducing 
to a minimum the special economic benefits received by any power as 
a result of its imperial prerogatives. Their researches in this direction 
have led to the gathering of valuable data on the extent to which monop- 
olistic and preferential practices at present hamper the access of non- 
colonial powers to the raw material, market,-investment, and employ- 
ment opportunities existing in the colonial regions of the world, and 
their proposals (p. 66) as to the lines along which future international 
action should be taken are distinctly worth examination. Their inci- 
dental discussion of the thorny question as to whether or not colonies 
are a paying proposition shows a clear understanding of the obscure 
and subtle problems involved. It is my own belief, as apparently it is 
. that of the authors of this report, that nothing approaching a general 
and satisfactory answer can be given to this question; but they at least 
have indicated effectively the lines along which research must proceed. 

Although the report rightly asserts that the vital aspect of the colonial 
question is the effect on the colonial communities themselves, rather 
than the satisfaction of outside claims, the consideration of this aspect 
is necessarily limited in scope, due to the attention devoted to the latter 
issue. Given the diversity of colonial peoples and problems, it is virtu- 
ally impossible to say briefly much that is of significance, particularly 
if tied down to fact-finding and a scrupulous objectivity. The unhappy 
result in this report, despite the occasional statement that all is not for 
the best in the best of colonial worlds, is that the whole is suffused with 
an air of smugness and gentility which is intolerably remote from the 
actualities of colonial life. To leave aside a number of instances of undue 
optimism and complacency, one example of group weasel-words may be 
cited: “Perhaps,” states the report, the colonial powers must even go 
farther than Lord Lugard’s dual mandate principles and so organize 
their administration and educational policy “tha? it is directed not to 
permanent domination, but to the building up of a system which. will 
eventually enable colonial peoples to achievesindependence.” 

In conclusion, three items may be listed which detract seriously from 
the value of the report: several errors have been allowed to creep into 
the text and statistics; India has been almost entirely excluded from 
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consideration; and there is only the scantiest reference to the vitally 
significant experiments of the Soviet Union in dealing with backward 
peoples. . 

í RUPERT EMERSON. 
Yale University. 


Central and Local Finance in Germany and England. By Manzi New- 
COMER. (New York: Columbia University Press. 1987. Pp. 381.) 


Miss Newcomer has a long record of distinguished work in the field 
of municipal finance. The present volume amply sustains the level of ex- 
cellence to which she has accustomed us. She describes and analyzes 
with real acumen the local finances of Germany and England and the 
connection between the local revenues and expenditures and the central 
- authority of those countries. In fact, the whole object of the research 
has been to discover the extent and method of central aid to and con- 
trol of municipal finance. 

The problem has undoubtedly been placed on the map by the grow- 
ing tax burden and the development of and need for grants-in-aid to 
local governments in the United States. She defines her central problem 
as that of “retaining some measure of local self-government and at the 
same time achieving local efficiency and responsibility in the expenditure . 
of tax revenues for which local authorities are not responsible to their 
constituents.” 6 

Miss Newcomer’s discussion of the development of the fiscal system 
of Germany from before the Federation of 1871 down to the advent of 
the Nazis is the best account I know of a situation bristling with prob- 
lems and full of intricate and obscure interrelationships. The great 
stages in the rise of federal revenues by contributions from states, and 
then the system whereby the states came to share in federal funds; 
the grants given by the major states in the Federation to their local 
authorities; the multiple system of local taxes which distinguished the 
German system from the unique local rating basis of England; the 
Weimar system, with its increasing centralization of revenue bases and 
the consequent formation of a central financial plan whereby propor- 
tions of central revenues were handed down to states and localities, and 
within which a restricted autonomy was permitted to the lower levels 
of government; the redistribution of functions by the assumption of new 
burdens by thg larger units—all these are analyzed historically and 
statistically with great intelligence and usefulness. There is also a useful 
contribution to method in*the occasional special comparisons of a num- 
ber of examples of larger and smaller jurisdictions, and the detailed ef- 
fect upon them of the general statutes and administration hitherto 
discussed. 
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The study might have been more illuminating if Miss Newcomer had 
had the time and the assignment to discuss not merely the principles of 
distribution of grants to local authorities, but the nature of the adminis- 
trative regulations which acted and will act as a sanction of their ex- 
penditure by the authorities receiving the money. This comment applies 
as well to the second part of her study—that of English municipal fi- 
nance. There also we have a very lucid account of the nature of the local 
rating system and the rise, development, and significance of the grants- 
in-aid. But her interest is concentrated more strictly on the financial 
arrangements and effects than on the conditions of the grant. For ex- 
ample, it would have been most interesting to explore, in the light of 
the central problem as stated by Miss Newcomer herself, exactly how 
the English Board of Education established ‘‘standards of costs’’ to be 
followed by the local authorities if they wished their claim for a grant 
to be approved. In the period in which education grants and other 
grants were either wholly or largely based upon a percentage of expendi- 
ture, it was notable that the central departments, to safeguard them- 
selves, set limits to the freedom of the local authorities by establishing 
certain standard costs. It would have been interesting also to identify 
the point of time at which the formula “such and such a percentage of 
cost” became transformed into ‘‘such and such a percentage of approved 
cost.” But this is only one example of the administrative conditions of 
the grants, and they are at least of as mueh effect in the central-local 
relationship as the mere inference from the amount of grant given by 
the central government. I understand that there is at present a research 
being made into this aspect of Miss Newcomer’s problem. 

She certainly appreciates the gravity of the problem of the “depressed 
areas,” and agrees that, at least transiently, complete national control 
is necessary. Since she wrote, the Government has established a royal 
commission to consider the location of ifidustries, and in the course of 
time this may give rise to legislation that will prevent industries moving 
away from those areas, or not moving to them, on capricious grounds. 
Another matter which has changed since she wrote is the complete 
assumption of the burden of cost of unemployment assistance by the 
central authority—the local contributions to the Exchequer have been 
abolished. One other point: the trunk roads have been taken over by 
the central authority excepting in the county borqughs, and that is a 
considerable financial relief to the counties and districts. 

Allin all, this isa very valuable contribution to the study of both public 
finance and local and central administration. I have nothing but ad- 
miration for the manner in which Miss Newcomer has concentrated on 
the fundamental problems, and given what I think to be the sensihle 
answer to them. Naturally, if this review were more extensive, there 
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would be points worth further discussion, but they would only add 
emphasis in many cases to the problem and the solutions which the 
author has so ably delineated. 
HERMAN FINER. 
London School of Economics 
and Political Science. 


British Experiments in Public Ownership and Control. By Terunce H. 
O’Brien. (New York: W. W. Norton and Company. 1938. Pp. 304. 
$3.00.) 


This is a research study, promoted by the British Institute of Public 
Administration, of three public corporations, recently established in 
Great Britain, for the management of important economic services 
which in the United States and other countries are usually carried on 
as private business enterprises with varying degrees of government 
regulation—the Central Electricity Board and the British Broadcasting 
Corporation, established in 1926, and the London Passenger Transport 
Board, established in 1933. f 

In the words of a statement defining the purposes of one of these in- 
stitutions, they aim at “a combination of public ownership, public 
accountability and business management for public ends.” At the same 
time, they have a considerable degree of autonomy and freedom from 
ministerial direction and detailed parliamentary control; and in this 
respect they resemble other agencies in Great Britain and elsewhere. 
Along with certain common characteristics, each of the three institu- 
tions differs from the others in some features; and these differences may 
be considered as evidence of their experimental character, and the 
absence of any well defined policy as a basis for more general application. 

Mr. O’Brien deals with each of these organizations under the following 
topics: origins, functions, ecoviomic and financial status, the managing 
board, operations, the minister and other related government agencies, 
parliament, the management, the staff, areas, advisory bodies, and public 
relations. Limitations of space restrict comment to a few of these topics. 

For two of these agencies, the managing board is appointed by the 
government—the Central Electricity Board by the Minister of Trans- 
port, after consultation with representatives of specified interests; the 
governors of the Broadcasting Corporation by the Crown, which means 
in practice by the Prime Minister, with no requirement of specific 
qualifications or consultation. For the London Passenger Transport 
Board, the original bill, presented by the Labor Government, provided 
for appointment by the Minister of Transport (after consultation with 
the Treasury) of persons of business ability but not representatives of 
any sections or interests. Under the act, passed after the change to the 
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National Government, the board is appointed by a body of “appointing 
trustees,” consisting of two holding certain public positions (the chair- 
man of the London County Council and a representative of the Traffic 
Advisory Committee) ; three heads of the committee of the London clear- 
ing banks, the Law Society, and the Institute of Chartered Accountants; 
and (after the first appointments) the chairman or another member of 
the board. The members of the board are to have had ‘wide experience 
and have shown capacity in transport, industrial, commercial or finan- 
cial matters,” or public affairs; and two members shall have had experi- 
ence in local government in the board’s area. The chairman of each 
board (and also the vice-chairman of the transport board) receives a 
substantial salary, while the other members receive much less. 

In each of the boards, the personnel has had a large measure of con- 
tinuity, but with a few changes. Most of the electricity board members 
have had technical experience. The broadcasting board has been largely 
composed of persons of political experience (in the leading parties) and 
of advanced age. The members of the transport board include those of 
technical and business experience, local government, and a representa- 
tive of the transport workers union. 

Mr. O’Brien believes that responsibility for appointments should be 
placed squarely with the government or a minister, and that selections 
should be on grounds of fitness to act before the outside world as a 
corporate body, and not as nominees of pasticular sections or interests, 
without excluding the desirability of consulting different interests and 
appointing persons with varied experience and interests. At the same 
time, he notes that there has been more definite criticism of the broad- 
casting board for too much similarity in age and social outlook. 

While the legal ownership of these services is vested in the public 
boards, the financial support does not come from the general funds of 
the government. The electricity and trahsport boards raise capital by 
the issue of “stock,” which in some cases is guaranteed by the Treasury; 
but the owners of “stock” are practically in the position of bondholders, 
and have no voice in the management. Current income for both of these 
boards is received from the operation of the+services, as in private 
business. The broadcasting corporation has a limited power of borrow- 
ing; and its main income is from license fees imposed and collected by 
the Post Office. These arrangements give the boards a large measure of 
financial autonomy. s 

While to a great extent autonomous in their operations, these insti- 
tutions are subject to considerable control by the acts of Parliament. 
They are subject also in some matters to one or more such agencies as 
the Treasury, the Post Office, the Ministry of Transport, the Electricity 
Commission, and the Railway Rates Tribunal. Occasionally, questions 
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are asked in Parliament; and these are usually answered by a minister, 
on information furnished by the board concerned. Thus far, criticism 
and control from these agencies has been limited. In relation to the 
general public, the transport board has been more active, both in its 
annual reports and in its public relations service, than the other two 
agencies. 

In conclusion, Mr. O’Brien believes that each of these services ‘‘has 
proved the suitability to its own purposes of this form of public owner- 
ship and control;” and that “their collective experience furnishes certain 
material for generalization about the characteristics and future of this 
type of body, as well as solid reinforcement for the view that it might 
with advantage be imitated for other national purposes.” 

Joun A. Farrurg. 

University of Illinois. 


Goliath; The March of Fascism. By G. A. Borausr. (New York: The 
Viking Press. 1937. Pp. ix, 483. $3.00.) 


The Fascist; His State and His Mind. By E. B. Asuton. (New York: 
William Morrow and Company. 1937. Pp. xv, 320. $2.50.) 


Throughout Professor Borgese’s volume, the martial subtitle sounds 
its echo. Marches are conducted not alone on Rome (synonym: Death), 
but also on Corfu, the Chusch, Geneva, Addis Ababa, Madrid, and the 
World. Goliath is Mussolini’s Fascism, externally awesome and terrible, 
actually empty and sterile. The giant has hurdled international bound- 
aries, but “Fascism, a contagion grown world-wide with tumours of 
varied hideousness and stench, still is entitled to be named—if traced 
to the primary jnfection—the Italian Disease” (p. 474). Professor Bor- 
gese does not propose to await the cure; bravely he sounds the summons 
to counter-revolution. To his “brothers in Italy” he addresses a moving 
post-epilogue, exhorting them to rebellion: “Not from others will the 
Italians receive freedom, but from themselves; not from Death will they 
have life, but from ure” (p. 479). 

Goliath is not all invective. The evolution of Fascism is skillfully 
traced against a broad background of Italian art and culture, literature 
and philosophy. The majestic sweep and beauty of the author’s style 
and his almost senguous appeal enhance a fine literary reputation. As a 
man of affairs, a wartime head of Orlando’s Office of Press and Propa- 
ganda and, subsequently, foreign editor of the Corriere della Sera, Pro- 
fessor Borgese acquired a variety of personal experiences which illumi- 
nate and lend intimacy to his brilliant interpretation. But the volume 
remains essentially a work of intellectual protest. The analogies of the 
academic world cannot be avoided, and Italy becomes the nation of “one 
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classroom” where high and low “spell in chorus the word that the black 
master has written on the blackboard” (p. 179). 

A peculiar tone of objectivity seems, at tłmes, to belie the counter- 
revolutionary purpose of the book. Professor Borgese, true to his intel- 
lectualism, rejects as “utterly inadequate” the interpretation of Fascism 
in terms of economic class war. Instead, he concludes that Fascism is 
“an outburst of emotionalism and pseudo-intellectualism, thoroughly 
irrational in nature” (p. 218). Far more concerned with what the amply ` 
illustrated world mission of Fascism has done to the Italian mind than 
with the minutie of government and administration, he finds it un- 
necessary to examine in detail such mundane things as the technique of 
the Fascist party or the operations of the Corporative State. But politi- 
cal scientists informed on those points will find his interpretations and 
generalized conclusions highly useful. 

E. B. Ashton (pseud.) begins his study with comparable assumptions, 
traverses the same range of subjects, and reaches the same general con- 
clusions as does Professor Borgese. Yet it is written in a highly objec- 
tive spirit, for a different purpose, and is directed to an American audi- 
ence. Perturbed by the tendency of American politicians to hurl the 
epithet “Fascist” at their enemies, and by the profits in advertising 
which genuine Fascists derive from popular misunderstanding of their 
doctrine, Ashton proceeds to his definition. He blames the classical 
economists for the identification of economie laissez-faire with political 
democracy, and maintains the separability of economic theory from 
political organization. Thus establishing his position, he describes 
Fascism as nothing other than “capitalistic collectivism” (p. 32). The 
first external manifestation of this appeared in the aggressive national- 
ism of Fascist Italy, followed shortly by the subversion of democratic 
forms and the establishment of Hierarchy, Authority, and Discipline as 
the three pillars of Fascist politics. To explain his essentially sound posi- 
tion, Ashton successively reviews Fascist political structure and tech- 
nique, economic structure, administrative structure, and international 
policy. Familiar facts are ably recast, logically and coherently, in ‘‘feet- 
on-ground” fashion. 

Two concluding chapters examine the questions: “Has Democracy 
Failed?” (Chap. vir) and “Can Democracy Survive?” (Chap. vu). 
Ashton attributes the rise of Fascism not so much to a failure of democ- 
racy as to the development of a peculiar, dynamic’ psychology of moral 
authoritarianism among peoples not firmly fixed in their allegiance to 
democratic ideas. Admitting that all is notewell with democracy, he 
warns against expending energy in pointless struggle against pseudo- 
Fascist movements. Democracy will endure as long as people are satis- 
fied with it. American democracy is endangered only as the system 
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“fails to provide for adequate translation of popular wishes into govern- 
mental policies” (p. 285). With a glancing shot at the Supreme Court, 
the author suggests that ‘we might well begin to insure democracy by 
untangling our complex political system. This insurance, hardly novel, 
deserves emphatic repetition. 

Both of these volumes belong on the “must” list of all who seek to 
understand the real nature of Fascism. Each dims whatever luster the 
Marxist interpretation of Fascism may Have; but each, by the same 
token, reserves its deftest subtleties and severest punches for the assault 
upon the main body of Fascism itself. 

H. ARTHUR STEINER. 

University of California a 

at Los Angeles. 


German Universities and National Socialism. By Epwarp Y. HARTS- 
HORNE. (Cambridge: Harvard University Press. 1937. Pp. 184. 
$2.00.) 


What has happened to German universities under the Nazis is a 
tragedy that has shaken the world of scholarship to its very foundations. 
All was not well under the Social Democrats before Hitler came to power; 
German university standards, and the morale of faculty and students, 
were already severely shaken by the Treaty of Versailles and the severe 
economic collapse which followed. For a long time, the history of Ger- 
man universities has been largely a history of their relations to the state. 
It was inevitable, therefore, that the triumph of the Nazi ideology, with 
its fanatical insistence upon a new race and a new faith, should also 
have produced a new university. 

This is the first book which tells the story of the degradation, under 
Hitler, of the best traditions of the German university, and the tale 
unfolds with such a wealth of factual material, completely documented, 
and buttressed by charts, graphs, tables, and a most exhaustive bib- 
liography, that no one can any longer dispute the facts. The author 
spent a year in Germany, under a grant from the Social Science Research 
Council, and his careful, first-hand observations are supplemented by a 
thorough examination of laws, decrees, and a mass of educational litera- 
ture. He has described the administrative and curricular reforms, the 
drastic changes im the selection of the student body in order to get 
politically reliable Aryans, faculty dismissals and the subjugation of 
faculties to the Fuhrer principle, the new program of teacher training, 
the attack on “effete intellectualism,”’ and the changes in university 
atmosphere produced by Hitler salutes, party “celebrations,” and the 
vegimentation of teachers and scholars under brown-shirted rectors. 
Technical experts and practical scientists still enjoy a measure of “‘extra- 
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territoriality,” and great scholars, like Spranger, Köhler, Haber, and 
others not mentioned in this book, have protested in vain against what 
Frangois-Poncet so aptly called ‘‘la victoire des Boches sur les Allemands.” 
Perhaps the fate of the German university is ohly another proof of a 
world in decay which could not withstand the shock of the war. The last 
chapter in Mr. Hartshorne’s book, in which he tries to draw up a balance 
sheet of pros and cons, adds little to the value of his study. 


CARL WITTKE. 
Oberlin College. 


If War Comes. By R. Ernest Dupuy anp Grorce Freitpmve Extor. 
(New York: The Macmillan Company. 1937. Pp. xi, 369.) 


The ‘“war-frightened public’? has been anxiously waiting for the 
answers to the questions which are raised and discussed by these authors 
—one a major in the United States Field Artillery, and the other a former 
major in the Military Intelligence Reserve. Though the “answers” are 
not always entirely convincing, the study is, on the whole, what it 
purports to be—an analysis of the technological and strategic situation 
confronting the powers today. In a few places, perhaps, it fails to meet 
this standard, as in the case of the opening chapter on “The Spanish 
Fury” and the chapter on “The War of Words.” 

Alarmist positions are generally avoided, and we are warned against 
the danger of drawing hasty conclusions as to the character of the next 
war. Perhaps the most effective chapter is the one on air warfare, and it 
is here, the authors believe, that the greatest technical change has been 
wrought. Yet they contest the extreme claims that are advanced by 
some in this connection. In particular, they criticize as unrealistic the 
Douhet theory of gaining “the command of the air” asea means of at- 
tacking the enemy’s vital centers and breaking his will. The experience 
in Spain is presumed to have disproved this theory. They also believe 
in the continued existence of “written and unwritten laws based upon 
common humanity and decency which even nations at war must regard 
if they are to remain part of the family of nations . . . ” It may, perhaps, 
be argued that this is one of the “rationalizationg’”’ which they condemn 
in others. Indeed, later in the book, when discussing the possible union 
of class hatred with national antagonism, they suggest that “‘it is idle 
to deny the possibility” that European cities may be delivered over to 
the “fate of Haarlem and Magdeburg.” 

Land warfare, it is argued, will no longer consist of great mass move- 
ments, but, thanks to modern air weapons, armies will be smaller and 
faster-moving, spreading into areas hitherto outside the range of mili- 
tary operations. This likewise is sufficiently controversial, although the 
arguments of the authors are plausible. 
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The second part of the volume shows the present strategic position of 
the major powers, and suggests the lines which military action would 
probably follow. The book is written in simple, non-technical style, and 
although without an index, it contains some helpful bibliographies and 
appendices. 

G. BERNARD NOBLE. 

Reed College. 


The Legal Position of War; Changes in Its: Practice from Plato to Vattel, 
By Wititam Barus. (The Hague: Martinus Nijhoff. 1987. Pp. xi, 
188. Gld. 4.) 


The legal status of war is a matter of increasing importance; and its 
study reveals surprising deficiencies. Dr. Ballis has begun at the begin- 
ning with “an historical analysis of some of the legal issues which con- 
front states contemplating participation or non-participation in war.” 
He defines war, for his purposes, as “the condition when public armed 
forces may properly be used between states.” For many years, war could 
not be defined in terms of its propriety; but during the period which he 
is studying, the chief question of discussion was just and unjust war, 
and today we are returning to that approach, 

The book consists of six chapters, each dealing with a period: Ancient 
Times, Middle Ages, Renaissance, Reformation, Seventeenth Century, 
and Eighteenth Century. dn each chapter, practice is first discussed, 
and then the writers. There are eleven pages of bibliography, which 
display wide reading in many languages. 

Dr. Ballis lays before us many conclusions of value on the problem 
of war which we face today. The just war, according to the writers of 
the thousand years which he surveys, was not merely a war of self- 
defense, but a war to promote justice—a point which supporters of our 
present neutrality legislation*might consider at length. He reveals to us 
the doctrine of “‘probalism,’”’ by which war could be just on both sides, 
and which, he says, spelled the death of the “just war” theory. After 
Vittoria, the notion that there was a well defined rule of international 
justice was abandoned; and the idea that a war could be just on both 
sides made it possible for the sovereign to be both accuser and judge—a 
development made inevitable by the rise of the modern state system. 
Grotius gave a new orientation; he regarded war as an instrument to 
maintain internatiorial law. In modern positivist theory, the concept of 
‘Just war” belongs to the realm of ethics. Dr. Ballis remarks also that 
the legal position of war has been adjusted to the utilitarian position of 
war. 

e It is a serious and useful study that the author has made—one that 
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evidences much industry and cogitation. It should be valuable to those 
who are seriously studying the problem of war today—unfortunately few 
in number. i : 
CLYDE EAGLETON. 
New York University. 


Japanese Expansion on the Asiatic Continent; A Study in the History of 
Japan, with Special Reference to Her International Relations with China, 
Korea, and Russia. By Yosmı 8. Kuno. (Berkeley, California: Uni- 
versity of California Press. 1937. Pp. xvi, 378.) 


This book is the first of three volumes to be published on the history 
of Japanese expansion on the mainland of Asia, being a part of the 
larger project undertaken by the Northeastern Asia Seminar at the 
University of California under the direction of Professor Robert J. 
Kerner. The present volume carries the account from the earliest his- 
torical records to the end of the sixteenth century, when Hideyoshi 
attempted to conquer all Asia. It is expected that the second volume 
will take the story past the middle of the nineteenth century, when the 
“Seclusion” period came to an end. The third volume, beginning with 
the emergence of the new Japan in 1868, will close with Japan’s victory 
in Manchuria in 1932 and her preparation to move into North China. 
Each volume, like the present one, is to consist of a monographic text 
with an appendix containing translations ef parts of pertinent docu- 
ments, including Chinese and Korean as well as Japanese sources. 

The volume gives every evidence of intellectual honesty on the part 
of the author. There is no attempt at evasion, apology, condonation, 
eulogy, or exultation. Effort is directed solely toward the ascertainment 
of the facts. So preéminently is this the case that the economic and 
social explanation of Japanese relations with the continent is made 
secondary to the examination of the historical evidence of these rela- 
tions. One of the most helpful contributions of the volume is a bibliog- 
raphy containing an evaluation of the various sources on this subject. 
In fact, the work introduces Western readers to a large assortment of 
Oriental materials which are seldom, if ever, used by many Western 
writers. In the first place, the author draws upon that vast reservoir of 
scholarship, the dynastic histories, written in Chinese, together with the 
old chronicles of Korea by Kin Fu-Shiki, Ichizen, Ryu. Sei-Ryo, Shin Kei, 
Ki Ji-Ken, and Ri Tan and the celebrated Korai Shi Setsuyo, as well as 
the old chronicles of Japan such as the Dai Nihon Shi of Tokugawa 
Mitsukuni. He has used primary sources such as those reprinted in the 
Shiseki Shuran series, and the sources included in the monumental 
Kinsei Nippon Kokumin Shi, edited by Tokutomi. Finally, he has 
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checked accounts of Japanese historians, including Miura, Kuroita, 
Kimiya, Tanaka, Yoshida, Naka, Ota, Kume, Hagino, and others, 
whose works are closed books to scholars unacquainted with Oriental 
languages. i ; 

Along with modern Japanese scholars, Professor Kuno brushes aside 
as fairy tales the accounts of the conquest of Korea in 200 a.D. by Em- 
press Jingo given by the Kojiki and the Nihongi. The authentic record 
of Japan’s conquests, which began in the fifth and continued to the 
middle of the seventh century, comes chiefly from Chinese and Korean 
sources, which Professor Kuno uses with scholarly precision. The reign 
of Emperior Tenchi (661-671 a.D.) saw the end of Japanese rule in 
Korea for the next eleven centuries save for the invasion of Hideyoshi 
in the sixteenth century. The author finds many errors in Western 
accounts of the relations of China and Japan throughout this period. 
In particular, he refutes the assertion frequently made by Occidental 
writers to the effect that Korea, previous to 1895, was under the joint 
suzerainty of China and Japan. No record of Korean tribute to Japan 
after the middle of the seventh century can be found in any Chinese, 
Korean, or Japanese source. The author devotes considerable space to 
the plans of Kublai Khan in 1280-94 to invade Japan, because of the 
disastrous effect of these threats of invasion upon the finances of Japan. 
Attention is given also to the Asiatic empire, reaching from the Amur 
River to the southern coast of India, planned by ambitious Hideyoshi, 
and full details are given regarding his actual invasion of Korea in 
1592-98. In appraisal of this disastrous episode, Professor Kuno says: 
“The Seven Years’ War was one of the most cruel and unprovoked wars 
that the world has ever witnessed. Korean civilization was completely 
destroyed. The, Korean people suffered to such a degree that even the 
graves of their kings were molested and rifled. At the close of the war 
Korea was a land of ruins, %0 great had been the devastation. The 
Koreans have ever since fostered great enmity toward the Japanese. 
Even today, Korea is filled with monuments, traditions, and literature 
describing the horrors of the Seven Years’ War. Thus does Korea keep 
alive the memory of Japanese atrocities, generation after generation. 
The difficulties that Japan has experienced in her administration of 
Korea since 1910 are generally accounted for by this lasting memory of 
an old war.” In conclusion, the present volume is one of most serviceable 
contributions to an understanding of Oriental international relations that 
has come from*the Western press. Scholars will await with impatience 
the publication of the two.succeeding volumes. 


KENNETH COLEGROVE. 
- Northwestern University. 
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Aliens in the East; A New History of Japan’s Foreign Intercourse. By 
Harry Emerson WiıLpes. (Philadelphia: University of Pennsylvania 
Press. 1937. Pp. vi, 360. $3.00.) ° 


The author’s thesis, apparently, is that “the past explains the present.” 
His readers, however, will be more impressed by the remarkable per- 
sistence of certain ingrained attitudes of the Japanese toward foreigners - 
than by any attempt to explain either persistence or attitudes. For this 
is primarily a narrative, not an analysis. It points out historical parallels 
with considerable acumen, but the sociological emphasis seems de- 
scriptive rather than explanatory. The belief that contact with aliens 
invites domestic catastrophe in Japan, the sudden gusts of anti-foreign 
hysteria, the tortuous and disingenuous methods of Japanese diplo- 
macy, the distaste for new ideas, the inordinate preoccupation with 
prestige, the implicit assumption of foreign inferiority, the overriding 
fear of Russian aggression—all find repeated illustration in these pages. 

In its field, this study is unique. Too seldom do Americans appreciate 
the extent of Japan’s relations with the West prior to the historic voyage 
of Commodore Perry. Ten years after a disabled Chinese junk contain- 
ing three Portuguese pirates drifted to the island of Tanegashima, in 
October, 1543, St. Francis Xavier was propagating the faith, Portugal 
had begun a lucrative trade, and turbulent feudal underlings in Japan 
were seeking to utilize the incomparable firearms of Europe. Within a 
century, Spain, Britain, and Holland conténded for trade advantages 
in the island empire. The Dutch had triumphed, only to incur increasing 
restriction of their privileges as a result of sharp practice coupled with 
inability to fathom the mysteries of the Japanese temperament. And 
for more than two centuries after it was officially closed to foreigners in 
1637, the country remained effectively isolated. . 

Nevertheless, it proved impossible to gtem the expansionist tide of 
the Occident. With increasing frequency, Russians, British, and Ameri- 
cans knocked at the bolted door, for Japan was important to the West 
strategically as well as economically. The Opium War and its after- 
math in China were all too plain as an object lesson to Yedo. Intelligent 
Japanese foresaw the inevitable capitulation, but it might have been 
delayed indefinitely had not Perry won, and others maintained, rights 
of trade and residence for foreigners through constant readiness to em- 
ploy armed force. Not until the Shogunate had fallen before the Meiji 
Restoration, in 1868, were aliens accorded full legal protection. The 
whole problem of determining a feasible attitude toward foreigners was 
inextricably bound up with the crumbling of ‘the feudal order in Japan. 

In telling this story, Mr. Wildes has drawn extensively on primary 
sources such as port records, the files of the great chartered companies; 
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and hitherto secret Japanese documents. It is a tale which, particularly 
in its earlier phases, makes absorbing reading. Few of the first white men 
to set foot in Japan were humdrum individuals; and the author has 
used his facile pen to advantage in the presentation of clashes between 
the representatives of peculiarly dissimilar cultures. For its general in- 
terest, its shrewd insight into Japanese life, and its contribution to a 
neglected aspect of Far Eastern history, the volume will prove a worthy 
addition to the academic bookshelf. 
Davin H. POPPER. 
Foreign Policy Association. 


A History of the Modern and Contemporary Far East; A Survey of Western 
Contacts with Eastern Asia During the Nineteenth and Twentieth Cen- 
turies. By Paut Hippert CLYDE. (New York: Prentice-Hall, Inc. 
1937. Pp. xix, 858.) 


Under the above title, Professor Clyde, whose International Rivalries 
in Manchuria, 1689-1922 (1926) and Japan’s Pacific Mandate (1935) 
introduced him to students of modern Far Eastern history, has advanced 
to a survey of a considerable part of the field of which segments only 
were dealt with in his earlier studies. Devoting approximately three- 
fifths of his space to the twentieth century, the author wisely calls 
attention to the inaccessibility of the ‘most important materials neces- 
sary for a study” of the post-Washington Conference period and to the 
fact that some of his interpretations ‘‘are at variance with traditional 
American attitudes toward the Far East in recent years.” He declares 
that his narrative “must be accepted as tentative’—a statement which 
applies, in so far at least as interpretation is concerned—to practically 
all that is written by any generation concerning itself. 

The term “Far East,” as here envisaged, is narrower in scope than is 
usually the case. With the exception of brief references to some—but not 
all—of them, notably in the excellent first chapter on the politico-geo- 
graphic setting, French Indo-China, Siam, the Malay peninsula and 
Singapore, the Netherlands East Indies, Tibet, Sinkiang, Outer Mon- 
golia, and Siberia under Soviet control receive little attention. Of the 
forty-three chapters, two deal with the Philippine Islands. Occasional 
references supplement these. The later chapter on the Philippines con- 
cludes with a clean-cut analysis, inclusive of statistical tables, of Ameri- 
can economic interests in the Far Hast. 

China and Japan constitute the core of the work. Accounts of the 
ideological and cultural feundations of both countries precede those of 
the coming of the Westerners—Confucianism, Taoism, Buddhism, Shinto, 
and Bushido being skilfully, if briefly, analyzed. In the light of the state- 
ment that “opium was no more than the immediate cause, the pretext,” 
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of the first Anglo-Chinese War, it is unfortunate that Mr. Clyde should 
have entitled his account of that struggle “The Opium War and the 
Settlement.” Why perpetuate erroneous terminology? 

The tone of the study, whether Chinese, Japanese, Koreans, Europeans, 
or Americans are being considered, is, on the whole, objective and im- 
partial. Possibly more consideration might have been given to recon- 
struction in China—in actuality and not merely in theory—as a balance 
to the account of that country’s weakness and its invitation to Japanese 
aggression. Citations are comparatively few, as befits the taste of the 
average American layman, student, and publisher. Maps and illustra- 
tions are scattered throughout the volume. Selected bibliographies 
follow most of the chapters. Good print, paper, and binding are addi- 
tional attractions of an adequate volume. 

Harter Farnsworts MacNarr. 

University of Chicago. 


BRIEFER NOTICES 
AMERICAN GOVERNMENT AND POLITICS 


The National Industrial Conference Board’s Cost of Government in the 
United States, 1934-1986 (New York: National Industrial Conference 
Board, pp. xiii, 187, $3.50), by Lewis H. Kimmel, does not make par- 
ticularly happy reading when one unwillingly remembers that we are 
now entering the ninth year of depression. How long can the country 
continue to support total governmental expenditures of fifteen billion 
dollars, the figure for 1935? Can business revive when tax collections 
(1985) are 17.7 per cent of national income? If, as now seems probable, 
we may not soon regain the per capita production of 1929 but instead 
continue at a depressed standard of living with relief needs unabated, 
how great financial reserve does the country still possess, in the light of 
the fact that total tax collections, though now near an all-time peak, 
were 35 per cent short of meeting expenditures in 1935, while total 
governmental debt in 1936 stood at 53 billion dollars, or 20 billion more 
than in 1929? These are serious questions. Agairist such a background 
of facts, the economic and governmental systems of the United States 
face the severest test of their existence in the coming two or three years. 
National policy, whether the fault has been that of business or of govern- 
ment, somewhere in the recent past went horribly astray, and the piper 
is calling for his pay in the grim figures which these pages reveal. State 
and local statistics are, of course, fragmentary, especially since the 
Bureau of the Census now compiles data only for cities of over 100,000 
population and not at all for states. The Board has had to make nu- 
merous estimates. State expenditures by purpose are given only for edu- 
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cation, highways, and relief. Sources of state and local taxes are not 
given. Especial attention is paid to finances of the national government. 
There are some extremely interesting comparisons with tax and debt 
burdens in Great Britain, France, and Germany.—Joun THURSTON. 


The Work Unit in Federal Administration (Chicago: Public Administra- 
tion Service, pp. 46) is a pamphlet containing eleven papers read at a 
meeting of the Washington Chapter of the Society for the Advancement 
of Management, February 19, 1937, and presents the experimental 
development of systems of work units, cost accounting, and load indices 
as applied within selected bureaus in the federal service. While the speci- 
fic illustrations are valuable as case studies, the important contribution 
is the record of a widespread search, now manifesting itself quite gen- 
erally within the public service, for standards or norms which may be 
used as guides for administrative planning, for the measurement of 
results in performance, and for the justification of budget items. Three 
introductory statements in philosophical, interpretative vein by Dr. 
Charles A. Beard, Dr. William E. Mosher, and Dr. Clarence E. Ridley, 
trace the past trends of this movement and suggest the fields for its 
modern application, with careful reservations upon the limitations and 
the unanswerables in the interpretation of “adequacy.” With this frame 
of reference, the remaining papers record the actual development of 
work units for projects in the Bureau of Labor Statistics (A. F. Hinrichs) 
and the Bureau of the Census (Oliver Short), with a note by Walter 
Matscheck on comparative experience in the British Ministry of Labor; 
the Farm Credit Administration (E. H. LeMasters and R. W. Rigsby); 
the Home Owners’ Loan Corporation (E. T. Willson); and the Forest 
Service (James E. Scott and Mayhew Davis). All writers agree that the 
quest for particular types of ‘‘more exact concepts” must go forward. 
They believe, too, that the test of validity lies in the artistry of use. For 
these exhibits and interpretations we are largely indebted to Dr. Wil- 
liam E. Mosher, who foresaw their value and proposed this form of 
presentation. And once again we must express gratitude to the Public 
Administration Service for a timely demonstration of excellent reporting. 
—Morris B. LAMBIE. 


The instructor who considers Noel T. Dowling’s Cases on Constitu- 
tional Law (Foundation Press, pp. lv, 1166) should be forewarned that 
it is more compact than it looks. It needs at least two quarters, and 
possibly two semesters, to be covered adequately, and would be suitable 
for a one-semester coursé only if the members of the class had already 
covered a substantial segment of the material in some other class. It is 

-too closely integrated to permit much cutting. All of this, of course, 
assumes approval of the editor’s approach, which is largely a matter of 
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personal taste. The book is organized for the instructor who wants to 
give the problems of American constitutional law less organization and 
summary and more development through illustrative analysis of a few 
aspects of the subject. It is more narrowly selective than most case- 
books in the field, and many problems which are usually dignified by 
separate classification must be pulled out as digressions from the main 
line of the book. Some matters, such as the President’s removal power, 
are omitted entirely. After the short introductory chapters giving notes 
and cases on the amending process, the judicial function in constitu- 
tional cases, and the federal system, over a thousand pages are allotted 
to the two major problems which the editor sees in the subject: (1) the 
powers of the national government, and (2) the nature and scope of the 
limitations on federal and state powers. The power to regulate commerce 
is well developed. The taxing power and its derivative, the spending 
power, are touched generally, and two cases each are assigned to the 
treaty power and the power to dispose of property. The war power is 
ignored. The primary limitations covered are due process and the im- 
plied restrictions which the commerce power imposes on state action. 
Shorter chapters deal with the contract clause, equal protection, and 
privileges and immunities. Since the editor indicates special pride in his 
use of briefed cases and notes, it should be added that the briefed cases 
are- well selected and well stated. The notes are too much concerned 
with bibliography and too little with inforrhation to tie the basic ma- 
terials together —Earut H. DuLona. 


When, during the 1936 campaign, Governor Landon was challenged 
on some of his statements regarding social security, he cited as his 
authority a report of the Twentieth Century Fund. It developed that 
he had mistaken a preliminary, confidential draft by a member of the 
staff of the Committee on Old Age Security of this Fund for a report by 
this committee. Now, nearly a year after this incident, the committee 
has actually made its long-heralded report. In More Security for Old Age 
(Twentieth Century Fund, pp. xiii, 191), the report is published in full, 
together with supporting factual data, drawn mainly from European 
experience, by Margaret G. Schneider of the Committee on Social Se- 
curity of the Social Science Research Council. The recommendations for 
changes are much the same as those suggested by ether critics of the 
Social Security Act, particularly Governor Landon, Abraham Epstein, 
and the Hearst Commission. These recommendations include liberaliza- 
tion of the old age assistance laws, a large inctease in benefits in the old 
age insurance system, and a reduction in the contribution rates. The 
apparent contradiction involved in both increasing benefits and reduc: 
ing contributions, the committee solves by recommending the abandon- 


160 THE AMERICAN POLITICAL SCIENCE REVIEW 


ment of the reserve principle. It admits that if its reeommendations are 
followed, a deficit will ere long develop, but it does not indicate how 
large this deficit will be nòr does it offer any suggestions as to where the 
needed revenues to pay the recommended benefits are to come from 
except that they are to be taken from “general appropriations.” In a 
vigorous dissent, Dr. John B. Andrews refers to this recommended 
method of financing as “wishful thinking,” and in the introduction to its 
report the committee states that its proposals “‘are submitted not as 
final convictions but rather as suggestions which may promote wider 
discussion.” —Epwin E. Wirrn. 


In The Influence of the American Bar Association on Public Opinion 
and Legislation (Foundation Press, pp. x, 393, $3.00), M. Louise Ruther- 
ford states that her purpose is “to gather facts relating to the policies 
and activities of the American Bar Association with special reference to 
those adopted to influence the formulation of public opinion and to 
sponsor the drafting and passage of legislation” (p. 4). Although this 
purpose is carried out fairly successfully, it is not the one implied by 
the title, which would require different technique than a mere running 
digest of the material appearing in the annual reports and monthly 
magazine of the Association. The account of activities defending the 
bench and bar is good. Splendid advice is given the profession, as on p. 
114: “Efficient service is the keynote of an effective public relations; 
nothing will commend the legal profession... more quickly than a 
realization that it is through the efforts of the organized bar that legal 
remedies are placed within the reach of the poorest, and that the bar is 
doing its part to develop an effective administration of justice.” This 
scarcely warrants extravagant claims. When measures are passed, before 
the A. B. A. is able to go on record in their favor, as in the case of the 
creation of the national Bureau of Investigation and the authorization 
of the waiver of jury trial, one suspects that it was on the band-wagon 
rather than in the vanguard. True, legal aid made its most rapid ad- 
vances after half-hearted endorsement by the A. B. A. in 1920; but may 
not this be accounted for by the publication, in 1919; of Reginald Heber 
Smith’s Justice and the Poor? The classic occurs on p. 153: “It was be- 
cause of the bar’s activities in defending the courts against the movement 
for the recall of judges that defects in the administration of justice were 
brought to light and corrected.” Surely part of the credit should go to 
those who led the attack. The organized bar really does enough con- 
structive work so that such claims merely defeat their purpose.— 
J. A. C. GRANT. 


- In Henry T. Lummus’ The Trial Judge (Foundation Press, Inc., pp. 
iv, 148) are to be found the three lectures given by Judge Lummus at 
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the Northwestern University Law School in March, 1937, under the 
auspices of the Julius Rosenthal Foundation for General Law. Judge 
Lummus, a member of the Massachusetts supreme judicial court, has 
occupied judicial posts of various grades in Massachusetts for over 
thirty years. Believing that no judicial system can be stronger than its 
trial judges, Judge Lummus has presented a general survey of those 
qualities which a good trial judge should possess, the duties trial judges 
perform, and the possible methods of selecting trial judges. Because of 
the way the material was originally presented, the work is subject to 
some decided limitations. Judge Lummus has not attempted to give 
comprehensive and thorough treatment to the subjects discussed. Little 
new information is imparted; no startling interpretations are suggested. 
The merit of the book lies primarily in the fact that here are to be found 
personal conclusions and observations offered by a judge with a wealth 
of experience. The method of approach and style of presentation remind 
one of A, A. Bruce’s The American Judge and J. R. Ulman’s A Judge 
Takes the Stand.—Wi.u1aM O. FARBER. 


The purpose of Elizabeth Hayward Milchrist’s study, State Adminis- 
tration of Child Welfare in Illinois (University of Chicago Press, pp. 
xi, 180, $0.75) is to describe the development of the Illinois Division 
of Child Welfare, created under another name in 1905. Its original func- 
tion was visitation of children placed in family homes. Today, its func- 
tions are vastly expanded. This study shows some of the trends in public 
welfare administration: (1) supervision of local activities rather than 
provision of direct care, (2) development of state-wide standards, (3) 
employment of competent professional staff on both the state and local 
levels, (4) use of civil service, and (5) development of informed interest 
through educational programs.—HELEN I. CLARKE. : 


e 
FOREIGN AND COMPARATIVE GOVERNMENT 


In three volumes published recently by Dr. Lawrence H. Gipson, The 
British Empire Before the American Revolution (Caldwell, Idaho,), he has 
inaugurated an eleven-volume work designed to survey British imperial 
history between 1750 and 1775. These three volumes and a fourth to 
come in 1988 describe the Empire in all its parts as it existed in 1750; 
volume 5 will treat the Seven Years’ War to 1760; volumes 6-10 will 
review the culture of the Empire and the events leading to the Revolu- 
tion; volume 11 will contain a critical bibliography and jndex. Dr. Gip- 
son does not survey the Empire from one particular angle of vision. He 
does not write as an observer on some height which enables him to see 
the Empire as a whole and thus to describe it in terms of broad generaliza- 
tions. Nor is his point of view that of a traveler who describes the dif 
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ferent scenes as they appeared in 1750. His vision is rather that of a 
careful scholar who moves from place to place, studying at each the 
problems then apparent, with much reference to their historical back- 
grounds. His work is theréfore a collection of essays, detailed, somewhat 
isolated, and at times sketchy, unified by the fact that the localities 
were held together in one political framework and that their economic 
contacts were imperial in extent. Much of the material is familiar to 
students; the original feature of the work is the treatment of the whole 
Empire in one survey. The outstanding contribution of the three vol- 
umes now published is the description of the economic aspects of the 
subject, i.e., the colonial economies and trades revolving around to- 
bacco, rice, sugar, furs, slaves, rum, iron, fish, and lumber. On the whole, 
the work does not present an integrated view of the imperial economy; 
the closest approach to that appears in an admirable chapter (10) on the 
slave trade (“Guinea Carries the Empire”) in volume 2. One may indi- 
cate what Dr. Gipson has done by noting what has not been done. For 
instance: in his survey of Britain in volume 1, he might have made the 
British merchant class his central theme—showing the relation of this 
class to British industry, its trading methods, its internal divisions and 
conflicts, its sources of profits, its investments, its influence in impe- 
rial administration, the benefits it derived from the Old Colonial System, 
and its points of conflict with the French and Spanish empires. Then, in 
the treatment of the particular areas of the Empire, the influence of 
the merchants would appefr in trade, credit relations, imperial policy, 
local government, and political conflicts between Britain and the colonies. 
Since the Empire was a commercial one—and the merchants a dominant 
class—such a unified treatment would not be misleading. Although Dr. 
Gipson has not offered a full synthesis of the period treated, many of his 
essays contain information that will aid in the preparation of a more in- 
tegrated interpretation. The work is solid, compact, concrete, and well 
documented; the mode of expression is clear and vigorous; the schol- 
arship is trustworthy and precise—Curtis NETTELS. 


Every student of public administration will be grateful to Mr. T. S. 
Simey for his Principles of Social Administration (Oxford University 
Press, pp. vii, 180, 10s.), because Mr. Simey’s study is a pioneer in its 
field. The author is lecturer in public administration at the University of 
Liverpool, and undertook this investigation into the social services in 
Britain under the auspices of the British Institute of Public Adminis- 
tration. His primary concern is not so much with a detailed analysis 
of the provisions and institutions pertaining to the social services as 
with a searching scrutiny of the broad principles and problems. The 
eomprehensive studies of Jennings and Finer on local government will 
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continue to serve the needs for the first, while Mr. Simey’s slim volume 
falls into the class of studies such as C. T. Carr’s Delegated Legislation 
and W. A. Robson’s Justice and Administratite Law. As such, it opens 
up a new line of approach which ensures its permanent value. The range 
of topics with which the author deals includes the following: health 
services, public assistance, education, house property management, un- 
employment relief, vocational guidance, pensions, lunacy and mental 
deficiency, prisons and probation services. Mr. Simey devotes his first 
two chapters to the historical background of the social services, and 
traces the influence of the nineteenth-century reformers, from Bentham 
on, with regard to the evolution of the positive state. He then proceeds 
with an illuminating discussion of the rôle of the central government, the 
local authority, and the voluntary association, which latter plays in 
England such a decisive part in the whole social fabric. It is interesting 
to note that the author started out with a bias in favor of the predomi- 
nance of the central authority, and was then converted by the sheer logic 
of facts, as he candidly admits, to a stronger emphasis on the autonomy 
of the local authority. It has often been claimed that the essence of the 
British political system is to be found in its deeply-rooted institutions of 
local government, and the evidence of the author adds new weight to this 
assertion. Recent developments on the Continent bring out afresh the 
dangers in a democracy where the democratic process is confined to the 
legislative stage, but excluded from the provimces of administration and 
local government. Mr. Simey is a liberal, and his book is evidence of the 
crisis in which the liberal theory of the state finds itself today. His analy- 
sis of the principles of the social services is wholly admirable in itself, 
but misses the terms of ultimate reference through which alone the social 
services can be appreciated. The object of the social services for him 
lies in the improvement of the conditions of life of the individuals who 
compose society. This proposition requires further investigation which 
will analyze the social services in terms of a wider frame-work embracing 
the final purposes of the state. Mr. Simey’s present study is of such excel- 
lence as to make us look forward with eager anticipation to a wider study 
by him of the social services and their place in the hierarchy of political 
values and institutions.—WILLIAM EBENSTEIN. 


The Fascist Government in Italy (D. Van Nostrand.Co., pp. 153), by 
Professor Herbert Schneider, and The Separation of Church and State 
in Italian Thought from Cavour to Mussolint (University of Chicago 
Press, pp. 109), by S. William Halperin, have one essential characteristic 
in common. They are outlines—good ones, both of them—and reference 
books which ought to form the basis for a teacher’s interpretations. At. 
best, the structure of the Fascist corporate state is complicated, but Pro- 
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fessor Schneider has succeeded in reducing it to its essentials and has 
presented these clearly. More than that, he has indicated that all is not 
perfect by putting in a warning word here and there about difficulties 
in operation. Of course much more of that sort of interpretation would 
be required to give -a really adequate picture of Italian life today, but 
the avowed purpose of the book was not to depict a living organism in 
its functioning but to show the structural outline on which life rests. 
The last three chapters of Professor Schneider’s book—containing the 
` first complete survey of state intervention for the sake of saving Italian 
industries from ruin—deal with Fascist economic policies, foreign and 
colonial policy, and questions of Italian culture. Taken as a whole, the 
book is written in a spirit friendly to Fascism, but it will serve anti- 
Fascists as well. Professor Halperin says in his introduction: “It should 
be emphasized that the author is concerned only with the theoretical 
discussion of the conflict of church and state in Italy. The specific issues 
of the conflict—such as the non-expedit, education, marriage, clerical 
abuses, ecclesiastical appointments, and religious orders—and the Roman 
question are outside the scope of this study . . . they are being reserved 
for special treatment in a forthcoming series of monographs.” One might 
perhaps suggest that it is regrettable that a subject which is a unit is to 
be cut into so many small books, none of which can be complete in itself. 
Also, one feels that following his completely impartial and very clear 
presentation of different points of view the author ought to have analyzed 
the question of whether the end which Mussolini set to the conflict be- 
tween church and state—at least temporarily—is in any way a solution 
from the philosophical point of view. There is an indication in the book 
that the author is aware of the fact that the Fascist theory of the supreme 
state is in conflict with the Christian view of the freedom of the individual 
soul; but this and other theoretical questions are barely touched upon, 
thus impairing the value of the survey. The book really is no more than 
a summary of what different figures prominent in the church-state con- 
troversy have said and thought at different times, and not in any way 
an analysis of their points of view.—CARMEN HAIDER. 


Five essays, three of which were previously published in the Virginia 
Quarterly Review, have provided the manuscript of Calvin B. Hoover’s 
Dictators and Democracies (Macmillan Co. pp. xi, 110, $1.50) produced in 
connection with the Duke University-Trinity College Centennial. The 
first four essays are a persuasive exposition of the author’s contention that 
the exigencies of dictatortal control are rapidly corrupting the respective 
ideologies of fascist and communist states and creating in them a com- 
-mon reliance upon the dictatorial administrative principles of centraliza- 
tion and totalitarianism. These developments are in turn considered 
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responsible for the growing similarity in the form and objective of the 
fascist and communist systems, a view supported by a large mass of 
evidence of which the most significant item is the rapid decline of private 
capitalism in Italy and the emergence in that state of a publicly managed 
economy startlingly like Soviet collectivism. Essay five considers the 
prospect of democratic survival in a world faced with the threat of dic- 
tatorship. Professor Hoover treats this popular theme somewhat more 
objectively than it has been treated by several recent writers. It is his 
opinion that the world’s remaining democracies have demonstrated their 
inherent vitality by weathering successfully the post-war discontent and 
economic depression. If they now succeed in finding a satisfactory com- 
promise between a politically managed economy and laissez-faire capital- 
ism, the danger of internal extremism will become remote. There remains 
the threat of the imperial ambitions of fascist dictators, a grave menace 
_to democracy in Europe. Successful defence against this menace depends 
chiefly upon future British policy. Only if Great Britain takes immediate 
steps to resist fascist territorial demands can France be saved for an 
international democratic bloc and the smaller states, still within the 
democratic orbit, he preserved from absorption into the fascist dictatorial 
sphere. The book makes no pretension to scholarly profundity; its con- 
clusions, however, are the fruit of many years of careful investigation 
and merit the attention of scholar and layman alike. Nor can any serious 
objection be taken to the somewhat pessimistic note upon which Pro- 
fessor Hoover concludes his consideration of the possible fate of the 
parliamentary state. History may well record one day that his pessimism 
was in no sense an exaggeration but simply the logical prophecy of the 
most detached of observers..—ARNOLD J. ZURCHER. 


American students of personnel administration will find in Staff Reports 
in the Public Service (London: Institute ôf Public Administration, pp. 
69) a suggestive critique of service-rating devices from the angle of 
British experience. This document is in the nature of an interim report 
by a research group set up “to study the methods and procedure of 
Central and Local Government Offices in reporting on the value and 
efficiency of individual officers.” The report presents a useful summary 
of the evolution of the rating system now employed in the British civil 
service. The most interesting feature of the report, however, is its ac- 
count of an experiment carried on in the Inland Revenue Department 
with the Probst system, the results of which were found ôn the whole to 
be unfavorable. In fact, the general impressien conveyed by the report 
is that British rating officers are still skeptical of the practicability or 
worthwhileness of elaborate rating set-ups. Final judgment, however, 
awaits the outcome of additional experiments with revised forms that 


166 THE AMERICAN POLITICAL SCIENCE REVIEW 


‘are shortly to be undertaken by the National Whitley Council in one of 
the large government departments. Over half of the present report con- 
sists of copies of various teport forms now in use, together with the ex- 
tensive instructions and interpretations which are appended for the guid- 
ance of rating officers—Watter R. SHARP. 


The Development of Dominion Status, 1900-1936 (Oxford University 
Press, pp. xiv, 466, $5.00), by Professor Robert M. Dawson, is a collection 
of documents preceded by an essay of 132 pages. The documents are 
composed principally of extracts from the British Parliamentary Papers, 
the Canadian Sessional Papers, the Parliamentary Debates in Great 
Britain and the Dominions, and excerpts from the London Times, the 
Round Table, and various Canadian journals and newspapers. About 
fifty pages of the book are devoted to the period from 1900 to 1914, the 
same amount to the War and the peace treaty, and the remainder to the 
period since 1920. The greater part of the book deals with the evolution 
of Dominion status in Canada. Attention is paid also to the contributions 
of the other Dominions, particularly the Irish Free State and South 
Africa, The space given to them, however, is disappointingly brief. The 
prefatory essay gives a good summary of the constitutional aspects of 
relations between Great Britain and the Dominions since 1900; and the 
book is provided with an adequate index.—Lennox A. MILLS. 


INTERNATIONAL LAW AND RELATIONS 


In Labor Treaties and Labor Compacts (Principia Press, pp. vi, 136), 
Mr. Abraham C. Weinfeld examines constitutional and other legal prob- 
lems arising out of the regulation of labor conditions by treaty, without 
addressing himself to the sociological or political considerations involved. 
On the basis of Supreme Court decisions, he believes that the reserved 
powers of the states do not restrict the federal government in making 
treaties regulating labor conditions. Mr. Weinfeld follows the opinion of 
most authorities that, in theory, the treaty-making power is limited by 
the bill of rights. In the light of the recent decision of the Supreme Court 
upholding the minimurn wage law of the state of Washington, the author 
would probably no longer hold that the due process clause prohibits the 
treaty-making power in the regulation of minimum wages. Feeling that 
the United States is not one of the federal states mentioned in the consti- 
tution of the International Labor Organization whose treaty-making 
power does not extend to labor conditions, Mr. Weinfeld suggests that 
the President submit laber conventions both to the Senate and to the 
House of Representatives before proceeding to ratification. Submission 
to the House is advocated because many labor conventions are not self- 
executing, and all of them might be better administered if detailed 
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statutes were to be enacted following ratification. The last few chapters 
of the volume are devoted to an interesting discussion of the power of 
the states to make compacts and agreements with each other or with 
foreign nations regulative of labor cénditions. After examining the pur- 
poses of the framers of the Constitution in permitting such compacts to 
be made with the consent of Congress, and the development of practice 
of the states, the author concludes that states may regulate labor condi- 
tions by compacts, thereby performing a useful function in the absence 
of international regulation by treaty, or by way of supplementary inter- 
national action. The author has done a careful piece of work in summariz- 
ing earlier literature, and he has contributed by his own efforts to a better 
understanding of some aspects of the subject, particularly state com- 
pacts. The study is timely in view of the recent entrance of the United 
States into the International Labor Organization and the consequent 
transmission to Congress of several draft conventions relating to labor.— 
Norman L. Hit. 


Paul Hinzig’s chronological surveys of international financial affairs 
have been kept up to date by the publication of a recent book, World 
Finance, 19856-1937 (Macmillan, pp. xvi, 342). As usual, the volume is 
written vividly, but it is organized badly, and it seems unduly repetitious 
in certain places. Through all the analyses of the monetary policies of 
the Great Powers during the past biennium runs the scarlet thread of 
M. Hinzig’s own idée fixe, which is an almost fanatical belief in the sov- 
ereign value of currency devaluation. Although the reader tends to be 
rebuffed by the constantly reiterated prescription of this panacea for 
our economic ills, candor forces one to admit that the general course of 
recent events has made it possible for the author to present an extremely 
convincing case. With this point of view, itis but natural that M. Einzig 
should have dealt unmercifully with the policy of the successive govern- 
ments in France up to the first devaluation in September, 1936. M. Laval 
is the particular ‘villain’? who is discussed as “a stubborn and short- 
sighted politician . . . naturally incapable of taking a long view, and his 
judgment was utterly unreliable.” Although there can be little quibbling 
about the soundness of the author’s general criticisms of French policy, 
he fails from time to time to remember that those who were in charge of 
French monetary affairs were compelled to view the matter as pol- 
iticians as well as financiers. Such a criticism does not held good, how- 
ever, for the wholly admirable way in which the author presents the 
relative influences of the mutually contradictory policies concerning 
social reform and monetary devaluation as they were faced by Léon 
Blum. There is no clearer example in recent history of the interplay of 
politics and finance, and Mr. Einzig has given it appropriate recognition. 
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His picture of the groping of the Popular Front toward a policy which 
would be approved by all of its supporters is an illuminating case study 
in French politics. Viewing the future, the concluding portion of the 
book sounds a serious note of warning for American treasury experts. 
The American policy of a deliberate, and to the author reprehensible, 
undervaluation of the dollar may force a further depreciation in sterling, 
and thus usher in a new line of economic uncertainty and instability. 
This will be aided by the burden of rearmament, which will tend to force 
a greater devaluation than might otherwise have been necessary. In any 
event, the author reaches the conclusion that ‘drastic devaluation will 
have to come, sooner or later.”—Grayson L. KIRK. 


The social and economic aspects of the racial policies of the Third 
Reich have often been discussed and, outside of the fascist-nazi group of 
states, almost universally condemned. It remained for Oscar I. Janowsky 
and Melvin M. Fagen, in their volume entitled International Aspects of 
German Racial Policies (Oxford University Press, pp. xxi, 266, $2.00), to 
present a study of international law and practice relating to such policies. 
Their text is the letter of resignation of James G. McDonald, High Com- 
missioner for Refugees Coming From Germany. Following the preface, 
written by James Brown Scott, who courageously defends the thesis that 
the primary purpose of all law and government, whether national or 
international, is to insure for everyone the full enjoyment of his rights 
as a human being, the authors cite first a number of precedents for inter- 
national action to safeguard human rights, and then clearly point out 
the manner in which Germany, by its racial policies, is violating the 
rights and interests of other states. This violation consists, first, in forcing 
the emigration, of members of minority groups, chiefly Jews; second, in 
denationalizing and withdrawing state protection from “non-Aryans,” 
thus putting a heavy burden’ upon other states; and third, in violating 
the territorial sovereignty of neighboring states by aiding and abetting 
the kidnapping of German émigrés. The authors note with approval that, 
the League of Nations has protested against these racial policies, and 
they believe that further League action could and should be taken under 
Articles 4 and 11. In addition to Commissioner McDonald’s letter and 
the annex thereto containing analyses of and extracts from German laws 
and administrative regulations, the appendices contain a petition in sup- 
port of McDonald’s letter and a selection of expressions of opinion on 
the policies in’ question. There is a postscript by Josiah C. Wedgwood, 
M. P.—Cuaruus A. Try. 


Drs. Eleanor Tupper and George E. McReynolds, in their Japan in 
"American Public Opinion (Macmillan Co., pp. xix, 465, $3.75), have pro- 
vided a valuable and extremely timely study of trends of American opin- 
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ion in the field of foreign relations. At a moment when Japan’s most 
recent continental adventure is forcing Americans—along with the rest 
of the world—to ask themselves, “What shall I think of Japan?,” Drs. 
Tupper and McReynolds place before us a scholarly analysis of our 
earlier answers to the same question during the past one-third of a cen- 
tury. Drawing their material from many sources, but chiefly from the 
editorial and news columns of the contemporary press in all parts of the 
nation, the authors have traced the changes in American attitude toward 
the Japanese Empire from the pro-Japanese enthusiasm at the outbreak 
of the Russo-Japanese War to the suspicious reserve that prevailed on 
the eve of the Lukouchiao ‘incident’ last July. Taking America as a 
whole, they find that this attitude has usually been tolerant toward 
Japanese aspirations and that Japan has generally enjoyed a “good 
press.” On the immigration question, until the Hanihara letter, the 
Pacific Coast stood practically alone, and even the Pacific Coast was far 
from being unanimous in its opposition to Japanese immigrants. The 
protests against cheap Japanese manufactured goods have been similarly 
local, and have been more than offset by the voice of those sections which 
looked upon Japan as a,valued customer rather than as a dangerous 
industrial rival. On the question of naval armament, at least prior to the 
Manchurian and Shanghai affairs of 1931-32, a strong section of the 
American press is shown to have been decidedly favorable to Japan’s 
contentions. In her apparent intention to replace the “Open Door” with 
a ‘Far Eastern Monroe Doctrine,” Japan hag never wholly lacked apolo- 
gists, and many of her critics have frankly recognized the difficulties of 
her position. Even where there has been wide disapproval of Japan’s 
policies and actions, moreover, there has been little “jingoism,” for a 
large majority of the American press and of its readers has always 
favored a peaceful solution of all American-Japanese issues—G. Nym 
STEIGER. ` 

In The Problem of Peaceful Change in the Pacific Area (Oxford Univer- 
sity Press, pp. vii, 193, $1.50), Professor Henry F. Angus summarizes 
the research studies of the Institute of Pacific Relations and points out 
their bearing on the problem of peaceful change.* Thus the research ap- 
proach of the Institute, which does not emphasize the political, or even 
the political-economic, aspects of Pacific problems, determines and sets 
important limits to the approach to the problem. The-research sponsored 
by the Institute “gives a picture of an area in which economic and social 
changes are taking place with enormous rapidity. It indicates the pres- 
sures which are developing at one point or another. It can leave no doubt 
in the mind of the student that political arrangements are utterly inade- 
quate to provide for the rational control of these changes and for the 
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prevention of human suffering. In short, it indicates the desirability of 
international or super-national planning, if the well-being of mankind is 
our aim or objective.” But “it has not established that there is likely to 
be any readiness on the part of existing entities to commit themselves to 
a policy of planning, still less that the mass of popular opinion is likely 
to demand, encourage, or even tolerate such participation.” These con- 
clusions, which are those of the author, would also seem, inferentially, to 
be those of the Institute. At any rate, the studies summarized are essen- 
tially descriptive of economic and social conditions. The Institute, except 
to some extent in its Conference discussions, has carefully refrained from 
grappling with the problem of development of programs or technics for 
promoting peaceful change. That would precipitate it into controversial 
fields of national policy, and thus weaken the highly objective character 
of its work.—Harotp M. VINACKE. 


America’s Stake in the Far East (American Council, Institute of Pacific 
Relations, pp. 39, $0.25.), written by Miriam §. Farley, is a crisp, popular 
restatement of the principal facts and ideas originally published in a 
series of articles in the valuable Far Eastern Survey by Miss Farley, 
William W. Lockwood, Jr., and Frederick V. Field. Its purpose is to 
assist toward a reconsideration of American policy by a concise review 
of our commercial and financial interests in Japan, China, the Philip- 
pines, British Malaya, Netherlands India, and other Far Eastern coun- 
tries, and of their relative importance in the totals of our foreign trade 
and investments. Attention is given to potential as well as present values 
and to military and naval costs. Miss Farley seeks to provoke thought 
and she states no opinions of her own, but she leaves the impression that 
she favors lenient tariffs and doubts the desirability or efficacy of war to 
maintain American access to markets or to sources of essential raw ma- 
terials. A parenthetical remark that for “Japan’s drive for control of 
China... good and sufficient reason if not justification can be found in 
the internal situation of Japan” (p. 35), seems to run counter to the 
author’s apparent attitude on American policy. The Washington Con- 
ference is mistakenly referred to as of 1922-23; an error of greater import 
makes “a guarantee of the territorial integrity of China” one of the 
“basic principles of the Washington treaties” (p. 6).— Haro. 8, QUIGLEY. 


In American Foreign Policy: Formulation and Practice (Edwards 
Brothers, Inc., pp..xxx, 553, $5.00), Professor Wilson Leon Godshall has 
compiled a book of selected readings dealing with the most important 
aspects of the Toreign policy of the United States from independence to 
coöperation with Europe. Appendix A, “The March of Events in Ameri- 
can Diplomatic History,” consists of the titles of the preceding docu- 
ments arranged under different headings, not in chronological order. In 
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an introductory note, Professor J. S. Reeves says: “The teacher of the 
history of American foreign relations will have now, for the first time, a 
volume of source materials comprehensive, far, and practicable. It should 
be a valuable adjunct to college teaching.” These statements appeal to 
the reviewer as generally correct. The usefulness of the documents is 
enhanced ky some explanatory notes. The shortcomings of the collection 
are almost inevitable. The topics cover almost the entire field of American 
diplomacy, yet it is physically impossible to gather together in a volume 
of 500 pages sufficient documents to explain fully all the topics included. 
This raises the question whether it is better to select a few documents 
relating to many subjects, or several documents dealing with one subject. 
For example, of what value is Aberdeen’s note to Upshur disclaiming any 
desire on the part of England to interfere with slavery in America unless 
accompanied by Upshur’s note which called forth the letter and Calhoun’s 
reply to it? The reviewer is puzzled to know what connection the Memo- 
randum of Historical Adviser Miller, December 12, 1931, on “The Bar- 
bary Treaties” has with ‘Independence and Boundaries” (p. 32), the 
chapter in which it appears—Davip Y. THOMAS. 


Historians and students of political theory have long been acquainted 
with the work done in those fields by F. J. C. Hearnshaw. He has now 
turned his attention to the contemporary scene in a stimulating and 
provocative book, Prelude to 1987: Being @ Sketch of the Critical Years 
A.D. 1931-86 (John Murray, pp. ix, 180, 55.). In his preface, Mr. Hearn- 
shaw indicates that it is difficult for one to emerge from the “rare and 
cool atmosphere of mediaeval history” and forget his political prepos- 
sessions when dealing with events in the mad world of today. The author’s 
misgivings concerning the impartiality of his approach gre well founded. 
Mr. Hearnshaw’s review of the period before the world war is a lament 
at the passing of the status quo ante bellum. The war, he finds, introduced 
complex sccial, economic, and political problems which have made of the 
post-1914 world an era so revolutionary in character that few periods in 
the world’s history can be compared with it. In his survey of recent out- 
standing world events, the author indicates that attempts at proletarian 
self-help are “wicked”; strikes are both “wicked” and “abominable”; 
the League of Nations has been tried and found wanting; and interna- 
tional affairs are in a chaotic state because of the selfishness of national 
states (Britain usually excepted). Mr. Hearnshaw feels that the silver 
lining in the dark cloud of the future may be found in a heavily armed and 
invincible British Empire; in an alliance of the democracies, France, 
Britain, and the United States; and in a “‘firm repression of debilitating 
disorder—especially strikes—in these same democracies.’ —HARLOW J. 
HENEMAN. 
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In the foreword to her Henry Wheaton (University of Pennsylvania 
Press, pp. x, 425, $4.00), Elizabeth Feaster Baker says: “Henry Wheaton 
ranks as one of the most distinguished of American publicists of the 
nineteenth century in the field of international law.” It is a bit ironic, 
however, that Wheaton should be known today chiefly as an interna- 
tional lawyer, for the man himself had far different ambitions. His great 
work on international law was merely a by-product of a busy life devoted 
mostly to an active diplomatic and political career, during the course of 
which international law was by no means his main concern. As Miss 
Baker portrays it, Wheaton’s life was largely one of frustration; he 
wanted to be so many things which were denied him, such as Supreme 
Court justice, minister to France, and finally professor at Harvard. 
Nevertheless, by all usual standards, his was a noteworthy career, and 
Miss Baker, by careful research into every conceivable source, has given 
us a complete account of his doings from boyhood, through his experiences 
as Supreme Court reporter to his splendid service as minister to Denmark 
and later to Prussia. This book certainly is the last word on the facts of 
Wheaton’s life; everything, down to the minutiz of his European itiner- 
aries, is in it—except that, unfortunately, the man as a human being is 
missing. If Wheaton had a personality, it assuredly does not show up in 
these pages, which are so full of details that they become excessively dull. 
This is perhaps an unfair remark on the reviewer’s part, for the author 
may well disclaim any other-intention than that of assembling the facts 
of Wheaton’s life in definitive fashion. It merely seems too bad that so 
much industry on her part should have failed to produce a picture of a 
real flesh and blood individual along with all the vital statistics—Payson 
S. WILD. 


E. H. Carr’s International Relations Since the Peace Treaties (Macmillan 
Co., pp. viji, 285, $2.75) is the best short treatment of the period from 
1918 to 1936 that the reviewer has yet discovered. As a former official 
in the British Foreign Office and now at the University of Wales, Mr. 
Carr naturally approaches the period from the political standpoint. 
Dividing his survey inte four parts, the Period of Enforcement (1918- 
1924), the Period of Pacification (1924-1930), the Period of Crisis (1930- 
1933), and the End of the Treaties (1933-1936), the author traces the 
search for French segurity, the building of the peace treaty structure, the 
economic-political crisis following 1929, and the return finally to power 
politics. In an edsy style, he succeeds in conveying painlessly a reasonable 
quantity of specific information in the few pages at his disposal. At the 
same time, his close observation leads him to many penetrating inter- 
pretations. He finds, for instance, in the Locarno treaties one of the germs 
which sprouted to destroy confidence in the League and the Versailles 
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settlement, even before the severe tests of that mechanism. Mr. Carr is 
exceedingly aware of the dynamic forces which are moving the world into 
a new order where new forces are being unléashed and old remedies are 
outmoded. The book is to be highly.recommended for its brevity, clarity, 
and keen interpretative analysis of the last twenty years of international 
life. It would make a fine text for a survey course in international politics. 
The only criticism that might be offered is on the score of an inadequate 
index; but this fault is chargeable to many volumes of English origin. — 
WILLIAM J. Ronan. 


The Statistical Year-Book of the League of Nations, 1986-37 (Geneva, 
Ser. L. of N. Pubs. 1937, II, A. 7, pp. 330) is an improvement upon its 
predecessors in several particulars. There are new tables, containing 
hitherto unpublished information on production, air traffic, employment, 
movements in capital markets, international trade, and the fertility and 
reproduction rate of the population in certain countries. It would appear 
also that a successful effort has been made to bring the statistical data 
more generally down to date (i.e., to the end of 1936 or the first quarter 
of 1937) than has been true of the previous surveys. Here and there, 
greater comparability of data has been secured and the mechanics of 
‘ tabular presentation improved. Among the most striking facts that may 
be gleaned from scanning this invaluable international synopsis are (1) 
that the world production of primary materials for 1936 exceeded the 1929 
total, (2) that air transport has trebled since 1931, and (8) that the up- 
turn of general economic activity, which began as early as 1933 in various 
countries, was proceeding nearly everywhere at accelerated rates at the 
beginning of the year 1937—in no small measure, to be sure, because of 
competitive rearmament.—Wattser R. SHARP. 


The title accurately describes the narrow and specific subject covered 
by Robert Rienow’s The Test of the Nationality of a. Merchant Vessel 
(Columbia University Press, pp. 219). After mentioning some of the 
consequences flowing from nationality of a vessel and showing that the 
term “nationality” is widely employed by states with respect to merchant 
vessels, the author examines various criteria wliich have been suggested 
as tests of nationality. He finds that practice fails to support as tests 
the fact that the ship was built within the territory of the state, or that 
the crew is composed of nationals, or that the vessel is owned by nationals, 
or that the vessel hoists a particular flag: The conclusion is reached that 
“the provisions of customs regulations, and naval instructions, the state- 
ments of diplomatic officials, and the decisions of courts all point to a 
unanimous acceptance of documentation as the test of nationality.” An 
extensive search has been made into the materials giving evidence of 
praet of maritime states. —CansneY HILL. 
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In The United States Among the Nations (University of California 
Press, pp. 184, $1.50) may be found a course of lectures delivered in the 
autumn of 1936 to the students and general public of Berkeley. A still 
larger audience will find the contents.of the brief volume not only attrac- 
tive but also very readable. Clear accounts are presented by seven ex- 
perts on present-day international problems, each problem being stated 
in the light of its appropriate historical background. Those who partici- 
pated in this popularizing, though very worth-while, enterprise on the 
University of California campus were: Professor Eugene I. McCormac 
on “From Washington to Roosevelt: Basic Factors and Traditions in 
American Foreign Policy”; Professor Herbert I. Priestley on “Pan 
America”; Professor Robert J. Kerner on “The United States and 
Europe: Isolation or Codperation?”; Professor Henry E. Grady on “The 
United States and World Trade”; Professor David P. Barrows-on “Mili- 
tary Policy and National Security”; Editor Chester H. Rowell on “The 
Policy of the United States in the Pacific and the Far East”; and Pro- 
fessor Frank H. Russell on “The Two Roads: Isolation or Collective 
Security.” This first annual series sets a high standard for those that 
are to follow.—J. VAN DER ZEE. 


POLITICAL THEORY AND MISCELLANEOUS 


In Lord Maemillan’s Law and Other Things (Cambridge University 
Press, pp. 284, $3.00), the belief that the practice and study of law need 
not be productive of narrow technicians, but that it may and should be 
a liberal education in itself, is a frequently recurring theme. This little 
volume of collected papers, mostly lectures, is sufficient indication that 
its author is a living testament to the validity of this thesis. Charmingly, 
he discusses the relationships of “Law and Politics,” “Law and Order,” 
“Law and Ethics,” “Law and Religion,” “Law and History,” “Law and 
Letters,” and “Law and Language.” He illuminates each topic by ex- 
amples from home and abroad, from past and present; he analyzes it 
with velvet gloves, taking care to hurt no one’s feelings and to leave the 
weight of arguments neatly balanced, or nearly so. An interesting example 
of this method is provided in the lecture entitled “Two Ways of Think- 
ing.” After setting forth entertaining examples of both the deductive 
(Continental and Scottish) and the inductive (English) methods, he 
proceeds to a consideration of their relative advantages. Judged by its 
results, he concludes, the inductive method must be awarded the palm. 
Thus, “A written constitution compels the revolutionary to face the logic 
of his policy; an unwrittert constitution enables him to avoid it. This 
again is a source of strength, for it prevents much wasteful conflict...” 
(p. 100). It is perhaps with a trace of the lack of logic that he is commend- 
ing that he goes on to say that “neither method is intellectually or ethi- 
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cally better than the other” (p. 101). A spirit of mild conservatism, such 
as this balariced judgment and this partiality toward “muddling through” 
would suggest, pervades the book. The tremendous multiplication of 
laws and the extensive regulation of the details of our daily lives are viewed 
with not a little apprehension —J. ROLAND PENNOCK. 


Although its chief purpose is to study the effects of the depression upon 
the status of faculty members in institutions of higher education, Com- 
mittee Y of the American Association of University Professors has given 
consideration in its survey, Depression, Recovery, and Higher Education 
(McGraw Hill Book Co., pp. vii, 548, $4.50) to institutional problems 
and to the relation of state and federal governments to the universities 
and colleges. The history of certain aspects of government aid and control 
is sketched. Particular attention is given to the effects of federal aid 
extended during the depression. State administrative control and aca- 
demic freedom, the uses of federal funds in circumscribing and possibly 
undermining valid research, and the réle of the extra-institutional pro- 
grams of education undertaken by the C. W. A., the W. P. A., and the 
C. ©. C. in influencing the future pattern of education are matters of 
concern to the Committee. The chapters are designed to be read sepa- 
rately by those interested in any one of the subjects of the survey. Each 
topic treated is related to the general problem and is implemented by 
valuable statistical materials. Official governnient reports and numerous 
interpretive studies are drawn upon, yet the Committee has not hesi- 
tated to supply its own interpretations. The draft of the report was pre- 
pared by Malcolm Willey, of the University of Minnesota; and the Car- 
negie Foundation for the Advancement of Teaching provided assistance 
for the study.—GLENN B. McCLeLuaNnp. 


Careless commentators on national characteristics often try to make out 
a case for Americans as “joiners,” forgetting that Europeans are equally 
sociable. New evidence of European ability in the “association game” is 
to be found in A Directory of International Organizations in the Field of 
Public Administration, 1986 (pp. 174, 30 Belg. fr.}, issued by the Joint 
Committee on Planning and Codperation (a protégé of the usefully 
ubiquitous Spelman Fund) of the International Institute of Administra- 
tive Sciences and the International Union of Local Authorities at Brus- 
sels, Editor Rowland Egger has done a substantial job in listing two 
hundred and five international organizations in the field ‘of public ad- 
ministration (broadly interpreted to include sugh societies as the Inter- 
national League Against Rheumatism and the International Society of 
Photogrammetry). Some enterprising Internationalist should and could 
do us an article on International Associationalism out of this book.— 
Grorce C. S. Benson. 
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In The Old South: Struggles for Democracy, (Macmillan Co., pp. 312, 
$3.75), the distinguished historian, ex-Ambassador W. E. Dodd, pre- 
sents the first of a proposed four-volume history of the South. His rich 
storehouse of knowledge enables’ the author skillfully to weave a ra- 
tional pattern of democratic effort from the seemingly seamless web of 
colonial events. In vivid fashion, his facile pen sketches the turbulent 
European background as well as the attempt to bring feudal institutions 
to Virginia, Maryland, and the Carolinas, and its inevitable collapse ex- 
posed to the corroding process of a frontier wilderness of rich lands. 
Political scientists interested in political ideas, colonial imperialism, and 
local institutions will be amply repaid by a careful examination of this 
product of ripe scholarship.—J. B. SHANNON. 
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Legal Philosophy. Une nouvelle théorie du droit. Heinz Lunau. Rev. Gén. 
Droit, Légis. et Juris. Apr.—June, 1937. 
. Le but du droit. Louis Le Fur. L’“‘a priori” dans le droit et dans la 
morale. James Goldschmidt. La philosophie du droit de Maimonide. Max Lazerson. 
Archives Philos. Droit et Sociol. Jurid. Vol. 7, nos. 1-2. 1937. 
. L’universalisme et la théorie pure du droit. Ernest Fraenkel. Deux 
postulats de Vidéalisme dans la philosophie du droit. Georges Tasič. Rev. Int. 
Théorie Droit. Vol. 11, no. 4. 1937. 
. Petrazhitskii; science of legal policy and theory of law. H. W. Babb. 
Boston Univ. Law Rev. Nov., 1937. 
. The future of law. Roscoe Pound. Yale Law Jour. Nov., 1937; 

. The living law. Walton H. Hamilton. Survey Graphic. Dec., 1937. 

Legal Profession. Unauthorized practice of law. Taylor E. Groninger. Ind. Law 
Jour. Oct., 1937. 
. A comparison of continental and American legal education. Stefan Ries- 
enfeld. Mich. Law Rev. Nov., 1937. 
. A state bar at work. Roscoe O. Bonisteel. Mich. State Bar Jour. Nov., 





























1937. 





. What constitutes practice of law? Commercial Law Jour. Nov., 1987. 
. We examine the record of the American lawyer. Frederick. H. Stinch- 
field. The bar and the public. Arthur T. Vanderbilt. The bar and legal education. 
Robert Maynard Hutchins. Am. Bar Assoc. Jour. Nov., Dec., 1987. 

. The present and future of bar organizations. William L. Ransom. N.Y. 
Bar Assoc. Bull. Dec., 1987. 

. Legal education yields to the times. F. W. Hanft. "Yale Law Jour. Dec. 5 











1937. 
Parole. Our Parole system. Herbert H. Lehman. N.Y. Bar Aaso Bull. Dec., 
19837. - 


Penology. Prison life in Japan. Chaman Lal. Modern Rev. Oct., 1937. 

Procedure. The Indiana rule-making act; how procedure and practice can be im- 
proved under the act. Claude V. Ridgely and Others. Ind. Law Jour. Oct., 1937. ae . 
. The mechanism of fact-diseovery; a study in comparative civil pro- 
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cedure. R. W. Millar. Federal class actions. J. W. Moore and M. Cohn. Ill. Law Rev. 
Nov., 19387. 

. Power of appellate court to modify sentence. Emma Rae Mann. Mich. 
Law Rev. Nov., 1987. 

. The theory and practice of pre-trial procedure. E. R. Sunderland. Mich. 
Law Rev. Dec., 1937. 

. Open forum discussion of proposed rules of civil procedure. William D. 
Mitchell and Others. Am. Bar Assoc. Jour. Dec., 1987. 


LOCAL GOVERNMENT 
Books 


Ashford, E. B. Local government. 2nd ed. London: Nat. Union of Ratepayers 
Assoc. 1937. 

Brown, Henry, and Long, Ernest. Municipal book-keeping and accounts. Pp. 
449. London: Butterworth. 1937. 

Clay, Henry H. The sanitary inspector’s handbook. 3rd ed. Pp. 502. London: 
Lewis. 1937. 

Gibbon, Sir Gwilym. Problems of town and country planning. Pp. 200. London: 
Allen & Unwin. 1937. 

Hodes, Barnet. Law and the modern city. Pp. 107. Chicago. Reilly & Lee. 1937. 

Lainville, R. Qu’est-ce que le budget communal? 1937 supp. Pp. 172. Paris: 
Sirey. 1937. 

Lebenthal, Louis S. The A B C of municipal bonds. Pp. 174. N.Y.: Harper. 1937. 

Mortarty, C. C. H. Police procedure and administration. Pp. 312. London: 
Butterworth. 1937. 

Muro, J. de. La loi municipale du 5 av. 1884.(Texte mis à jour au 1% sept. 1937.) 
Paris: Vie communale et départementale. 1937. 

Nolen, John, and Hubbard, H. V. Parkways and land values. Pp. 149. Cati- 
bridge (Mass.): Harvard Univ. Press. 1937. 

Prescott, Frank W. County finance in the south. Pp. 33. (Arnold Foundation 
Studies in Public Affairs, Vol..6, no. 1). Dallas (Tex.): Southern Methodist Univ. 
1937. 

Seichter, Gerhard. Die Stellung der Gemeinderäte und Beiräte nach der deut- 
schen Gemeindeordnung vom 30. Januar 1935 unter bes. Berticks. d. bisherigen 
preuss. Rechts. Pp. 100. Breslau-Lilienthal: Kruppelheim. 1936. 

Sharp, Thomas. Town and countryside; some aspects of urban and rural de- 
velopment. Pp. 240. London: Oxford Univ. Press. 1937. 

Swift, Stewart. Sanitary administration. Pp. 428. London: Butterworth. 1937. 

Tanzer, L. A., ed. The new charter of the city of New York, with source notes 
and convenient referencés to sections of the old charter. Pp. 684. N.Y.: Clark 
Boardman. 1937. 

Tomlin, Maurice. Police and public. Pp. 286. London: Longmans. 1937. 

Wodrazka, Wilhelm. Die Kommunalpolitik Wiens von 1919 bis 1934. Pp. 117. 
Vienna: Salesy. 1936" 

Cities. The rôle of cities in the national economy. Minn. Municipalities. Oct., 


1937. 7 
. The future of municipal government. Meyer C. Ellenstein. New Jersey 











Articles 





—~ Municipalities. Oct., 1937. 





. The municipal prospect. Murray Seasongood. Legal Notes on Local 
Govt. Nov., 1987. 
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. The problem of the city. Karl Kekoni. Scientific Mo. Dec., 1937. 
. The challenge of municipal problems. Irving C. Brower. Pub. Manage- 
ment. Dec., 1937. ° 
City Manager. Toledo’s manager government and labor. Edward A. DeAngelo. 
Saginaw advancing under manager plan. Murton Peer. Nat. Mun. Rev. Oct., Nov., 
1937. 





. What city managers think, talk, and do. Lyman S. Moore. Pub. Man- 
agement. Nov., 1937. 

Coéperation. Hinky, dinky, parlez-vous?—international organizations meet in 
Paris. Rowland Egger. Nat. Mun. Rev. Oct., 1937. 

County Government. Some interesting facts about Arlington county. Frank C. 
Hanrahan. Va. Mun. Rev. Oct., 1937. 

. County managers and near-managers in North Carolina. Paul W 
Wager. Six years of managership in Arlington county, Virginia. Cedric Larson. 
Nat. Mun. Rev. Nov., 1937. 

Federal-Local Relations. Federal legislation of municipal interest. Earl D. Mal- 
lery. Cities look at their federal-state relationships. Carl H. Chatters. Minn. Munici- 
palities. Oct., Nov., 1937. 

Finance. Current trends in municipal finance. F. L. Bird. Nat. Mun. Rev. Oct., 
1937. 











. Long-term bond planning. M. F. Hoffman. Minn. Municipalities. Oct., 
1937. 





. The cities’ own financial story. Carl H. Chatters. New Jersey Munici- 
palities. Nov., 1937. 
. Measuring the city’s financial status and administration. C. E: Ridley 
and H. A. Simon. Pub. Management. Nov., 1937. 
Great Britain. The significance of the proposals for reorganization of Tyneside 
government. J. H. Warren. Pub. Admin. Oct., 1937. 
. The justices. E. R. Horsman. Police Jour. Oct.—Dec., 1937. 
Law. The law of public meetings. J. Griffith Morgan. Police Jour. Oct.—Dec., 1937. 
. Organization and administration of a municipal law office. Ray L. 
Chesebro. Legal Notes on Local Govt. Nov., 1937. 
. Liability of quasi-municipal and municipal corporations under the Cali- 
fornia liability act of 1923. J. Warren Manuel. Calif. Law Rev. Nov., 1937. 
. Recent and pending court cases of jnterest to municipalities. Orville 
Foreman. Ill. Mun. Rev. Nov., 19387. 
. The law on overhanging trees and shrubs. Harold P. Huls. Western 
City. Nov., 1937. : 
Parking Meters. Parking meters; validity of statute authorizing. Isadore Silver- 
man. Boston Univ. Law Rev. Nov., 1987. 
Parks. Robert Moses and his parks. Hubert Herring. Harper’s. Dec., 1937. 
Peddlers. Regulating itinerant merchants. Tex. Municipalities. Nov., 1937. 
Personnel. Training municipal workers. Ray L. Martin. Tex. Municipalities. 
Nov., 1937. 























. Pension and retirement plans for local employees. George B. Buck. New 





Jersey Municipalities. Nov., 1937. - 
. How can cities set up retirement systems? Donald C. Stone. Pub. Man- 
agement. Dec., 1937. è 


Planning. Ribbon developments; a roadside problem. Fred A. Cuthbert, Com- 
monwealth Rev. July, 1937. 
. The cost of isolated settlement in northern Wisconsin: George S. 
Wehrwein and J. A. Baker. Rural Sociology. Sept., 1937. 
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. Planning problems of the smaller city. Frederick R. Storrer. Ky. City. 
Nov., 1937. 
. Planning for quality rather than quantity. H. D. Harral. Am. City. 
Nov., 1937. 

Police. Training Oregon’s police. Wurren C. Hyde. Commonwealth Rev. July, 
1937. 

Public Utilities. Municipal water-utility management (cont.). E. G. Plowman. 
Jour. of Business. Oct., 1987. 

Recreation. Recreation; an essential municipal function. Arthur H. Jones. Va. 
Mun. Rev. Oct., 1937. 

Reporting. Reporting to citizens. J. M. Knippel. The Municipality. Nov., 1937. 

Sanitation. Street cleaning problems in a semi-tropical city (New Orleans). 
James Lee Reilly. Regulating industrial wastes discharged to city sewers. Am. City. 
Nov., 1937. 

State-Local Relations. State aid for city streets. Hal Moseley. Tex. Municipali- 
ties. Oct., 1987. 

Taxation. Principles of state and local tax administration, James W. Martin. 
Ky. City. Oct., 1987. 
. Method of handling delinquent taxes. George R. Walters. Some hints in 
collecting delinquent taxes. Donald W. Shriver. Va. Mun. Rev. Oct., Nov., 1937. 
. A revenue program for Texas cities. Carl H. Chatters. Delinquent tax 
collection methods. R. Weldon Cooper. Taxing public utilities. R. E. Rouer. License 
and occupation taxes. R. R. Lewis. Tex. Municipalities. Oct., Nov., 1937. 
. How Pittsburgh is reclassifying property. Frank R. Taormina. Western 
City. Nov., 1937. 
. Centralized tax collection a success. Thomas Mehaffey. Am. City. Nov., 
1937. . 

Traffic Regulation. The traffic problem. R. P. Wilson. Police Jour. Oct.—Dec., 1987- 
. How to reduce the traffic death and accident toll in your community. 
A. R. Forster. Il. Mun. Rev. Nov., 1937. 
. Traffic and its related hazards. W. F. Rosenwald. Minn. Municipalities. 
Nov., 1937. 
. Miller McClintock. Thomas Sugrue. Scribner’s. Dec., 1937. 
. “Cops” or corpses. Fred A. Toombs. New Jersey Municipalities. Nov., 
1937. o 

Trailers. Municipalities face the trailer problem. Paul Oppermann. The Munici- 
pality. Nov., 1937. 

Urbanism. The national government surveys urban life. John Blanchard. Nat. 
Mun. Rev. Oct., 1937. 

Water Supply. Sacramento’s new overhead storage tanks. J. Carl Jennings. 
Salem completes a new water supply. V. E. Kuhn. Western City. Oct., 1937. 
. Trans-mountain water diversion for Denver. Arthur A. Matthews. 
Winter protection of water-works plants. Am. City. Nov., 1937. 

Zoning. Vitalizing court and yard provisions in zoning ordinances. H. S. Swan 
and G. W. Tutile. Rural zoning legislation in Tennessee. J. H. Marshall. Jour. of 
Land and Pubs Util. Econ. Nov., 1937. 
































POLITICAL THEORY AND MISCELLANEOUS 


Books 


Arnold, Thurman Wesley. The folklore of capitalism. Pp. 407. New Haven 
(Conn.): Yale Univ. Press. 1937. 
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Bagley, William C., and Alexander, Thomas. The teacher of the social studies. 
(Report of commission on social studies, Am. Hist. Assoc., Pt. 14). Pp. 329. N.Y.: 
Scribner. 1937. . 

Baldwin, Stanley. This torch of freedom. Pp. 318. London: Hodder & Stoughton. 
1937. . 
Belloc, Hilaire. The crisis of our civilization. Pp. 249. London: Cassell. 1987. 

Berdyaev, Nicolas. The origin of Russian communism. Pp. 239. London: Bles. 
1937. 

Bonnard, Roger. Syndicalisme, corporatisme, et état corporatif. Pp. 148. Paris: 
Libr. gén. de droit et de juris. 1937. 

Borachov, Ber. Nationalism and the class struggle. Pp. 208. N.Y.: Young Poale 
Zion Alliance. 1937. 

Bossard, James H. S., and Weaver, W. Wallace, eds. The prospect for youth. 
Pp. 273. (Annals of Am. Academy of Political and Social Science, Nov., 1937.) 
Phila.: Am. Acad. of Pol. & Soe. Sci. 

Briefs, Goetz A. The proletariat; a challenge to western civilization. Pp. 315. 
N.Y.: McGraw-Hill. 1937. 

Brouckere, L. de. La coopération; l’état et les services publics. Pp. 144. Brussels: 
Les propagateurs de la coopération. 1937. 

Brouckere, L. de. La coopération, ses origines, sa nature, ses grandes fonctions. 
Pp. 192. Brussels: Les propagateurs de la coopération. 1937. 

Brown, George T. Economic power in the United States. Pp. 32. N.Y.: Paulist 
Press. 1937. 

Carr, E. H. Michael Bakunin. Pp. 501. London: Macmillan. 1937. 

Chapin, F. Stuart, and Queen, Stuart A. Research memorandum on social work 
in the depression. Pp. 146. N.Y.: Social Sci. Research Council. 1937. 

Clonmore, Lord. Pope Pius XI and world peace; an authentic biography. Pp. 306. 
‘London: Hale. 1937. : 

Collins, Selwyn D., and Others. Research memorandum on social aspects of 
health in the depression. Pp. 205. N.Y.: Social Sci. Research Council. 1937. 

Creeft, F. de. Etude sur l’évolution des charges sociales de létat. Brussels: 
E. Bruylant. 1937. 

Curtis, Lionel. Civitas Dei. Vol. 3. Pp. 142. London: Macmillan. 1987. 

Democracy in transition. (By a group of social scientists in ORio State Univer- 
sity.) Pp. 375. London: Appleton-Century. 1937. 

Dobb, Maurice. Political economy and capitalism; some essays in economic tradi- 
tion. Pp. 368. London: Routledge. 1937. 

Dunlop, George H. The simplification of modern government, as required by a 
well-balanced civilization. Vol. 5. Pp. 576. Hollywood (Calif.): Author. 1937. 

Duperray, J. La question sociale. Paris: Spes. 1937. 

Edie, Lionel D. Easy money; a study of low interest fates, their bearing on the 
outlook for the gold standard, and on the problem of curbing a boom. Pp. 183: 
London: Oxford Univ. Press. 1937. 

Ehrenström, Nils. Christian faith and the modern state. Tr. by Denzil Patrick 
and Olive Wyon. Pp. 164. Chicago: Willett, Clark. 1937. 

Engels, Friedrich. Engels on capital. Tr. by Leonard E. Mins..Pp. 156. N.Y.: 
Int. Pubs. 1937. 

Ford, James and Katherine. The abolition of poverty. Pp. 308. N.Y.: Macmillan. 
1937. 

Fries, Amos A. Communism unmasked. Pp. 204. Wash.: Author. 1937. 

Girone, Jean. Révolution sanglante ou pacifique. Pp. 200. Alençon (Orne): Im- ™ 
primerie Alengonnoise. 
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Goulevitch, A. de. Tsarisme et révolution. Paris: Sorlot. 1937. 

Hankin, E. H. Nationalism and the communal mind. Pp. 214. London: Watts. 
1937. . 
Hart, Joseph K. Introduction to the social studies. Pp. 215. N.Y.: Macmillan. 
1937. . 
Hendel, Charles W. Citizens of Geneva; selections from the letters of Jean 

Jacques Rousseau. London: Oxford Univ. Press. 1987. 

Heydon, J. K. Fascism and providence. Pp. 155. London: Sheed & Ward. 1937. 

Horn, Ernest. Methods of instruction in the social studies. Pp. 542. N.Y.: 
Scribner. 1937. 

Ireland, Tom. Child labor as a relic of the dark ages. Pp. 386. N.Y.: Putnam. 
1937. 

Jay, Douglas. The socialist case. Pp. 374. London: Faber. 1937. 

Johnston, J. B. Scholarship and democracy. Pp. 113. London: Appleton. 1937. 

Joyce, W. National socialism now. Pp. 78. London: Nat. Socialist League. 1937. 

Kelsall, R. K., and Plaut, T. Industrial relations in the modern state. Pp. 181. 
London: Methuen. 1937. 

Lao Tzu. Tao Te Ching; a new translation by Ch’u Ta Kao. Pp. 94. London: 
Luzac. 1937. 

Laski, Harold J. Liberty in the modern state. Pp. 212. London: Penguin Books. 
1937. 

Leroy, M. Les tendances du pouvoir et du la liberté en France au XX° siècle. 
Vol. 1. Pp. 166. Paris: Sirey. 1937. 

Leyland, Eric. The public library; its history, organization, and function. Pp. 105. 
London: Pitman. 1937. 

Maclean, J. B., and Marshall, E. W. Distribution of surplus. Pp. 164. N.Y.: 
Actuarial Society of America. 1937. 

Macmillan, Hugh Pattison. Law and other things. Pp. 283. N.Y.: Macmillan. 
1937. 

Madariaga, S. de. Anarchy or hierarchy. Pp. 244. N.Y.: Macmillan. 1937. 

May, M. A., and Doob, L. W. Competition and coöperation. Pp. 191. N.Y.: 
Social Sci. Research Council. 1937. 

More, Sir Thomas. Utopia. Tr. by R. Robinson. Pp. 237. London: Burns, Oates 
& Washbourne. 1937. 

Parsons, Talcott. The structure of social action. Pp. 783. N.Y.: McGraw-Hill. 
1937. 

Penty, A. J. Distribution; a manifesto. London: Distributist League. 1937. 

Pigou, Arthur C. Socialism versus capitalism. Pp. 145. N.Y.: Macmillan. 1937. 

Pulver, Jeffrey. Machiavelli; the man, his work, and his times. Pp. 320. London: 
H. Joseph. 1937. 

Reid, John T. Modert Spain and liberalism. Pp. 243. Stanford Univ. (Calif.): 
Stanford Univ. Press. 1937. 

Ridley, F. A. The papacy and fascism. Pp. 264. London: Secker & Warburg. 
1937. 

Saint-Germes, J. T’état capitaliste. Pp. 61. Paris: Sirey. 1937. 

Sait, Edwarg M. Political institutions. Pp. 540. N.Y.: Appleton-Century. 1938. 

Sanderson, Dwight. Research memorandum on rural life in the’ depression. Pp. 
176. N.Y.: Social Sci. Researeh Council. 1937. 

Seligman, E. R. A., and Johnson, A. S., eds. The encyclopaedia of the social 
sciences. 8 vol. ed. N.Y.: Macmillan. 1937. 

-  Serwy, V. Etudes coopératives. Pp. 114. Brussels: Les propagateurs de la co- > 

opération. 1937. 
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Shaw, George Bernard. The intelligent woman’s guide to socialism, capitalism, 
sovietism, and fascism. 2 vols. London: Penguin Books. 1987. 

Skinner, Clarence R. Liberalism faces the future. Pp. 170. N.Y.: Maemillan. 
1937. : 

Spire, A. Le déclin du marxisme dans les tendances socialistes de la France 
contemporaine. Pp. 390. Paris: Sirey. 1937. 

Steiner, Jesse F, Research memorandum on recreation in the depression. Pp. 124. 
N.Y.: Social Sci. Research Council. 1937. 

Tingsten, Herbert. Political behavior; studies in election statistics. Pp. 231. Lon- 
don: P. 8. King. 1937. 

Trotsky, Leon. Stalinism and bolshevism. Pp. 29. N.Y.: Pioneer Pubs. 1937. 

Tschoeke, Arwed. Grundfragen der Sozialversicherung. Pp. 109. Kéln: Orthen. 
1937. 

Wilson, Sir Arnold, and Levy, Hermann. Industrial assurance; an historical and 
critical study. Pp. 552. N.Y.: Oxford Univ. Press. 1937. 

Work, Monroe N., ed. Negro year book; an annual encyclopedia of the negro, 
1937-1938. Pp. 589. Tuskegee Inst. (Ala.): Negro Year Book Pub. Co. 1987. 


Articles 


Agrarianism, The agrarian romance. W. T. Couch. So. Atlan. Quar. Oct., 1987. 

Agriculture. State intervention in agriculture. J. M. Cate. Scientific Mo. Nov., 
1937. 

Aristotle. The philosophy of Aristotle and the Hellenic-Macedonian policy. 
Hans Kelsen. Int. Jour. of Ethics. Oct., 1937. 

Authority. From political parties to civil war. C. D. Burns. Am. Scholar. Au- 
tumn, 1937. 

Church and State. Church and state in the newest age. Edward Quinn. Dublin 
Rev. Oct., 1937. 

Collectivism. Agrarian collectivism in the soviet union. I. Lazar Volin. Jour. of 
Pol. Econ. Oct., 1937. 

Codperatives. Consumers’ codperatives in the Chicago district. S. N. Gubin. 
Monthly Labor Rev. Oct., 1937. 
. The future of ‘oodperative purchasing of farm supplies in the south. 
Joseph G. Knapp. So. Econ. Jour. Oct., 1937. 

Democracy. The end of democracy, Geoffrey Stone. Am. Rev. Sept., 1937. 
. The future of democracy in the United States. Charles Beard. Pol. 
Quar. Oct. Dee, 1937. 
. The tôle of the politican. T. V. Smith. Pub. Management. Dec., 1937. 

Descartes. Descartes und der politische Absolutismus. Karl Th. Buddeberg. Der 
Staat als Mechanismus bei Hobbes und Descartes. Carl Schmitt. Archiv. f. Rechts- 
und Sozialphilosophie. Aug., 1937. 

Durkheim. La science des faits moraux et la morale théorique chez E. Durkheim. 
Georges Gurvitch. Archives Philos. Droit et Sociol. Jurid. Vol. 7, nos. 1-2. 1937. 

Economic Philosophy. Economic theory, economic problems, and the utopias. 
W. F. Crowder. Jour. of Soc. Philos. Oct., 1937. 

Economic Planning. Why a planned economy is unworkable, L. M. Graves. 
Nation’s Business. Dec., 1937. 

Education. A liberal education; a plea for a general-knowledge faculty in every 
university. A. B. Dobrowolski. Sociol. Rev. Oct., 1937. 
. The social responsibility of the university. Christian Richard. Catholic 
World. Dec., 1937. 

Fascism. Who profits under fascism? Tony Sender. Econ. Forum. July, 1937. 
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Government and Business. State intervention in industry. G. C. Allen. Quar. 
Rev. Oct., 1937. 

Keynes. Keynes’ “general theory.” Gustav Cassel. Int. Labour Rev. Oct., 19387. 

Liberty. If freedom matters. Harold J. Laski. Survey Graphic. Nov., 1937. 

Marx. Marxism and literature. Edmund Wilson. Atlan. Mo. Dec., 1987. 

Pluralism. Les théories d’Harold Laski et le pluralisme démocratique. Armand 
Hoog. Archives Philos. Droit et Sociol. Jurid. Vol. 7, nos. 1-2. 1937. 

Political Philosophy. Government and the individual. W. J. Blyton. Quar. Rev. 
Oct., 1987. 

. Traditionalism in American political thought. Benjamin F. Wright, Jr. 
Int. Jour. of Ethics. Oct., 1937. 

. Die Stellung der Frau in den Staatsidealen bei Plato und Aristoteles. 
Maz Salomon. Rev. Int. Théorie Droit. Vol. 11, no. 4. 1937. 

Public Opinion. General conceptions in the study of the press and public opinion. 
D. W. Harding. Sociol. Rev. Oct., 1937. 

. Opposition and public opinion under the dictatorship of Napoleon the 
First. Karl Loewenstein. Social Research. Nov., 1937. 

Representation. Occupational representation and the idea of an economic parlia» 
ment. Karl Loewenstein. Social Sci. Oct., 1937. 

Separation of Powers. The separation of powers under democracy and fascism. 
C. H. Wilson. Pol. Sci. Quar. Dec., 1937. 

. The passing of the school of Montesquieu and its system of separation of 
powers. Mitchell Franklin. Tulane Law Rev. Dec., 1937. 

Social Change.. Social and political revolutions. L. M. Lachmann. Jour. of Soc. 
Philos. Oct., 1987. 

Social Contract. La critique de l’hypothése du contrat social avant Jean Jacques 
Rousseau. Gaston Richard. Archives Philos. Droit et Sociol. Jurid. Vol. 7, nos. 1-2. 
1937. 

Social Science. Social science and social philosophy in the universities. Morris 
Ginsberg. Sociol. Rev. Oct., 1937. 

. Interbehavioral psychology and the social sciences. J. R. Kantor. Social 
science and human values. H. S. Fries. Jour. of Soc. Philos. Oct., 1937. 

. A new approach to the methodology of the social sciences. Alfred 
Stonier and Karl’Bode. Economica. Nov., 1987. 

. The social sciences today. Eli Ginzberg. Pol. Sci. Quar. Dec., 1937. 

Social Theory. The rational and the irrational in society. Carl Mayer. Social 
Research. Nov., 1937. 

Statistics. Comparative statistics and the measurement of efficiency. Herbert 
Simon. Nat. Mun. Rev. Nov., 1937. 

Sun Yat-sen. Social thought of Sun Yat-sen. Emory S. Bogardus. Sociology and 
Soc. Research. Nov.—Dec., 1987. 

Totalitarianism. The totalitarian régimes. Ross J. S. Hoffman. Am. Rev. Sept., 
1937. 


























. The united affront. Ernest Boyd. Am. Mercury. Nov., 1987. 
Unemployment. Prolonged unemployment, technical progress, and the conquest 
of new marketSeFritz Sternberg. Int. Labour Rev. Oct., 1937. 
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GOVERNMENT PUBLICATIONS 


MILES 0. PRICE . 
Law Library, Columbia University 


AMERICAN 

UNITED STATES 

American-Turkish Claims Settlement 
American-Turkish claims settlement, under the agreement of December 24, 1923, 
and supplemental agreements between the United States and Turkey, opinions 
and report, in accordance with the act of Mar. 22, 1935, 49 Stat. 67. Washington: 
Govt. Ptg. Off., 1937. 817 p. $1.75. 

Commerce Department 
Foreign and domestic commerce bureau. Balance of international payments of 
United States in 1936, prepared in Finance Division; with foreword by Daniel ©. 
Roper. Washington: Govt. Ptg. Of., 1937. 95 p. 15c. 

Congress 
House of representatives. Rivers and harbors committee. Regional conservation and 
development of national resources, hearings, 75th Congress, 1st session, on H. R. 
7365 and H. R. 7863. ... Washington: Govt. Ptg. Off., 1937. 458 p. 45c. (Usually 
hearings, though priced, may be secured free from members of Congress.) 
Senate. Agriculture and forestry committee. Monetary authority act, hearings... 
on 8. 1990, for regulation and stabilization of agricultural and commodity prices 
through regulation and stabilization of value of dollar, pursuant to power con- 
ferred on Congress by paragraph 5 of Sec. 8 of article 1 of the Constitution. 
Washington: Govt. Ptg. Off., 1937. 322 p. 30c. 

Education and labor committee. Violatiéns of free speech and rights of 
labor, hearings... pursuant to S. Res. 266 (74th Congress), to investigate 
violations of right of free speech and assembly and interference with right of 
labor to organize and bargain collectively . . . Parts 13 and 14. (Part 13 relates to 
Harlan county, Kentucky; Part 14 relates to the Chicago Memorial Day inci- 
dent.) Washington: Govt. Ptg. Off., 1937. 30c and 70c, respectively. 

Executive agencies of government, Select committee ow investigation of. 
Investigation of executive agencies of government, report to select committee 
...§ Prepared by Brookings Institution. Washington: Govt. Ptg. Off., 1937. 
No. 11. Report on government activities in fields of public domain, agriculture, 

and wild life and aquatic resources. vi-112 p. 15e. 
No. 12. Report on government activities in field of transportation. x-155 p. 15c. 
No. 14. Report on government activities in field of public works and water 
resources. iv-56 p. 10c. ° 
Senate. Government organization, Select committee on. Reorganization of govern- 
ment agencies, hearings (75th Congress, 1st session), on S. 2700, to provide for 
reorganizing agencies of government, extending classified civil service, establish- 
ing General Auditing Office and Department of Welfare, amd for other purposes. 
... Washington: Govt. Ptg. Off., 1937. 487 p. 50c. 

Report to accompany S. 2970... . Washington: Govt. Ptg. Off.,1937. 
26 p. 5e. 7 
Immigration committee. Deportation of aliens, hearings . . . to authorize prompt 
deportation of criminals and certain other aliens. ... Washington: Govt. Ptg. 
Off., 1937. pt. 2, 103-231 p. 15c. ; 
———-— Judiciary commitiee. Federal licensing of corporations, hearings... 
on S. 10, co regulate interstate and foreign commerce by prescribing conditions 
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under which corporations may engage or may be formed to engage in such com- 
merce, to provide for and define additional powers and duties of Federal Trade 
Commission, to assist the several states in improving labor conditions and en- 
larging purchasing power for goods sold in such commerce.... Washington: 
Govt. Ptg. Of., 1937. pt. 3, 263-350 p.-10c. 

Income tax exemptions, hearings . . . on S. J. Res. 5, proposing amend- 
ment to Constitution of United States to enable United States to lay and collect 
taxes on income derived from securities issued by any state, and to enable each 
state to lay and collect taxes on income derived by residents from securities issued 
under authority of United States, and S. J. Res. 154, proposing amendment to 
Constitution of United States relative to taxes on certain securities and income 
derived therefrom and on compensation of officers and employees of states and 
their political subdivisions. ... Washington: Govt. Ptg. Off., 1937. 78 p. 10c. 


Labor Department s 
Immigration and naturalization service. Note has been made before of the is- 
suance of “Lectures” by this Service. These average about ten pages in length, 
and recently issued ones deal with functions and duties of clerks of courts exer- 
cizing naturalization jurisdiction; nature and scope of work of naturalization 
examiners; nature, interrelation, and use of immigration and naturalization docu- 
ments; civil and criminal penalties of immigration laws; immigration and natur- 
alization statistics; mission of immigration border patrol; lecture course of study 
for immigration and naturalization personnel; judicial review of naturalization 
cases by appeal or cancellation; naturalization requirements concerning race, 
education, residence, good moral character, and attachment to Constitution; 
and human elements of the naturalization problem. These are issued free, with 
perforations for insertion in a binder. 
. 


Library of Congress 

Bibliography division. County government and its reorganization in the United 
States, list of recent references (supplementary to mimeographed list, Nov., 1934); ` 
compiled by Helen F. Conover. Washington, 1937. 16 p. (processed). Free to in- 
stitutions only. 

Biographies of presidents of United States, bibliographical list; com- 
piled by Grace Hadley Fuller. Washington, 1937. 49 p. (processed; free to institu- 
tions only). o 


National Resources Committee 
Our cities, their rôle in national economy; report of Urbanism committee to 
National resources committee. Washington: Govt. Ptg. Off., 1937. 88 p. il. maps. 
50c. 


President’s Committee on Administrative Management 


Report of committee, with studies, of administrative management in Federal 
government. ... Washington: Govt. Ptg. Off., 1937. xiii+382 p. il. $1.00. 


State Department ° 

American delegations to international conferences, congresses, and expositions 
and American representation on international institutions and commissions, with 
relevant data. Fiscal yeareended June 30, 1936. Washington: Govt. Ptg. Off., 
1937. 162 p. 200. 

Fundamental principles of international policy; statement by Honorable Cordell 
Hull, July 16, 1937, together with comments of foreign governments, Washington: 
Govt. Ptg. Off., 1987. 59 p. (Publication no. 1079.) 10e. 
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STATE AND TERRITORIAL 


CALIFORNIA r 
University of California, Berkeley. Tibet and her neighbors, by E. T. Williams. 
Berkeley, Univ. of California Press, 1937. 99-139 p. (Univ. of California Publica- 
tions, Bureau of International Relations, vol. 3, no. 2.) 50c. 


CONNECTICUT 
Commission to study the pauper laws. Report. Hartford, 1937. 225 p. free. 

ILLINOIS : 
Emergency relief commission, Chicago. Illinois persons on relief in 1935. A survey 
of persons receiving assistance from the Illinois emergency relief commission in 
1935, with emphasis upon their occupational characteristics and employability. 
By Elizabeth A. Hughes, WPA project superintendent. Chicago, 1937. 235 p. 
(multigraphed.) free. 

NEW YORK 
Dept. of taxation and finance. The village law relative to assessment of real 
property, collection of taxes thereon; and sale of land or liens for unpaid taxes 
(applicable only to villages operating under the general village law). Albany, 
1937. 39 p. (New York state tax bulletin, v. 22, no. 6.) free. 


OREGON 
State planning board, Portland. Selected bibliography of Oregon state planning 
board reports. (This is issued in mimeographed form monthly, and lists the 
Board’s publications, with prices. Topics covered generally are county, economic 
studies, mapping, minerals, power, public welfare, stream purification, water, 
wild life, and miscellaneous.) 

Bureau of municipal research and seruice. Training Oregon’s police. 
Report, summary, and proceedings of the Oregon police training schools con- 
ducted during March, April, and May, 1937. Sponsored by the University of 
Oregon Law school, bureau of municipal research and service, League of Oregon 
cities, with the coöperation of the Portland bureau of police, department of state 
police, Federal bureau of investigation, Oregon district attorneys’ association, 
Pacific Coast international association of law enforcement gfficials. Eugene, 
League of Oregon Cities, 1937. viii+95 p. (mim.) free. 


FOREIGN AND INTERNATIONAL 
ARGENTINA _ 
Ministerior de gobierno, Prov. de Buenos Aires. Política obrera y legislacion del 
trabajo del gobierno de Buenos Aires. La Plata, Taller, de Impresiones Oficiales, 
1937. 91 p. free. 
AUSTRALIA 
Department of external affairs. Report... for the year ended 31st December, 
1936. Canberra, Commonwealth Govt. Printer, 1937. 111 p. (This report is 
included here because it is the first report of the completely reorganized, inde- 
pendent department dealing with Australia’s international affairs). 4s, 8d. 
COLOMBIA ° 
Direccion nacional de estadistica. Cartilla de estadistica. Bogotá. Imprenta 
Nacional, 1937. 201 p. (In the course of a number of papers on the science of gov- 
ernment statistics, there is a detailed account of the Colombian governmental 
setup). Free. 
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GREAT BRITAIN 


Foreign Office. British and, foreign state papers, 1932. vol. CXXXV. London, 
H. M.S. O., 1937. 1009 p. £1 10s. 7d. 
Parliament. House of Commons. Procedure relating to money resolutions. Report : 
of the select committee. London, H. M. S. O., 1987. xxv -4-190 p. 6s. 9d. (“The 
greatly increased output of social legislation in recent years has emphasized the 
need for amendment in the method of drafting financial resolutions and the 
present report suggests a remedy. The volume contains the proceedings of the 
Committee, minutes of evidence, appendices, and index.” ) 
Scottish Office. Scottish administration, Report of committee. London, H. M. 
S. O., 1987, 91 p. is. 8d. (“The Committee was appointed to enquire into and 
report upon the duties of the main Scottish administrative departments, their 
relations to each other, and the liaison between Edinburgh and London in the 
conduct of public business.”) 

HONDURAS 


Sociedad de Abogados. Manifiesto a los pueblos del continente Americano y a sus 
entidades juridicas. Tegucigalpa, Talleres Tipográficos Nacionales, 1937. 69 p. 
Free. 

MEXICO 


Revista del tribunal fiscal de la federacion. (This is a new monthly publication, 
the first number of which was issued in January, 1937. Though it consists for the 
most part of decrees of the tribunal, there is sufficient of interest to students of 
government to justify its inclusion here.) Subscription, $6 (Mex). 

PARAGUAY 


Washington Legation. Seven kings and ten viceroys affirm the rights of Paraguay 
over the Chaco, by Dr. Mantel Domingues. Washington, 1937. 16 p. Free. 


SPAIN 


Spanish Embassy, Washington. Spain’s war of independence. Washington, 1937. 
79 p. Free. 


LEAGUE OF NATIONS 


International Institute of Intellectual Codperation. International studies conference. 
General study conference on peaceful change. 

This, the tenth session of the imternational studies conference, was held in Paris, 
June 28-July 3, 1937. In preparation for it, a great number of mimeographed 
publications were distributed to those intending to attend, none of which, it is 
believed, will be published in any other form. No price for any of these publica- 
tions was listed. Some of the more interesting ones were: 

Preparatory studies conference on the peaceful solution of international prob- 
lems (population-colonies-markets-raw materials) Madrid, May 1936. First 
part: Preparation of the conference. Paris, International Institute of. Intellectual 
Coéperation, 2, Rue de Montpensier-Paris-1*", 1986, 246 p. Second part: Short 
record of the ninth international studies conference. 247—452 p. 

Austrian memoranda no. 1-3: Memoranda on the political ideas of the Haps- 
burg monarchy. Political ideas and movements in post-war Austria. The change 
in the ideas on government and constitution in Austria since 1918. April, 1937. 
Vp. : 
Canadian memorandum no. 1: Memorandum on Canada and the doctrine of 
peaceful change, edited by H. F. Angus. April, 1937. 152 p. 
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Danish memorandum no. 1: A comparative study of the economic development 
of small countries with and without colonies (The Netherlands, Denmark, Nor- 
way and Sweden), by M. Gormsen. . . . May, 1937: 47 p. 

Geneva research centre memorandum no. 1: Memorandum on the efforts made 
by the League of Nations towards a solution of the problem of raw materials, by 
Dr. Karl W. Kapp. May, 1937. v p. 

Rumanian memorandum no. 4: Mémoire sur qu’est-ce que la revision des traités 
internationaux? (le revisionnisme juridique) par Michel A. Antonesco. ... 
April, 1937. 60 p. 

United Kingdom memorandum no. 8: Memorandum on capital investment in 
colonial territories, prepared in the study groups department of the Royal Insti- 
tute of International Affairs. April, 1937. 44 p. 

United Kingdom memorandum no. 10: Memorandum on public finance of the 
colonial empires. . . . April, 1937. 83 p. 

United Kingdom memorandum no. 11: Memorandum on considerations affecting 
the transfer of colonial territories. ... April, 1937. 71 p. 

United Kingdom memorandum no. 18: Memorandum on the definition and 
classification of colonies and dependencies and the status of the British Domin- 
ions... . April, 1937. 15 p. 

United States memorandum no. 5: Memorandum on the reversal in American 
expansionist policy, by Robert Gale Woolbert. May, 1937. 26 p. 

United States memorandum no. 6: Memorandum on the immigration policy of 
the United States, by Marian Schibsby. May, 1937. 31 p. 
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GEOGRAPHY AND FOREIGN POLICY, II 


NICHOLAS J. SPYKMAN 
Yale University 


In the first part of this article, we analyzed the effect of size and 
world location on the international relations of states’ and the 
problems of foreign policy. But more immediate in its conditioning 
effect is regional location—location viewed with reference to the 
immediate vicinity. 

Like world location, regional location is a question of facts plus 
the significance of those facts at any given historical period. Just 
as it was found necessary to consider world location in relation to 
two systems of reference, the geographic ånd the historical, so the 
full meaning of regional location becomes apparent only after con- 
sidering both the geography and the historical and political sig- 
nificance of a state’s immediate surroundings. 

Regional location determines whether neighbors will be many or 
few, strong or weak, and the topography of the region conditions 
the direction and nature of contact with those neighbors. The man 
who once formulated the foreign policy’6f Manchuria had to do so 
with one eye on Japan and the other on Russia; every international 
gesture of Belgium is conditioned by the fact that she lies between 
France and Germany and across the Channel from Great Britain; 
and the states of Central America can never for a moment forget 
that the territory north of them is occupied by one large power and 
not by several whom they might play off one against the other as 
their European counterparts, the Balkan states, haye been able 
to do from time to time with their northern neighbors. Two of the 
traditional and unchanging cornerstones of United States foreign 
policy have been isolation from all European affairs and that oft- 
quoted and oftener misquoted principle known as the Monroe 
Doctrine. Each of these policies is tenable only in view of the fact 
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that the European neighbors of the United States are three thou- 
sand miles away. If the United States had been as near to the 
European continent as is Great Britain, it could never have con- 
ceived a policy of isolation, to say nothing of maintaining it; and 
if most of South America had been as near to Europe as is Africa, 
the United States could not have prevented the European powers 
from colonizing South America as they have colonized Africa. 

A consideration of geographic environment alone suggests three 
main types of regional location—landlocked states, all of whose 
frontiers are land frontiers, island states, all of whose frontiers are 
seacoast, and a third group, much larger than the two preceding, 
states which have both land and sea frontiers. The significance of 
such location, however, will vary according to the political con- 
stellation of the moment and according to whether a state is situ- 
ated between states of equal, greater, or less power than its own. 

There have always been comparatively few landlocked states. 
Today there are three in Europe, two in Asia, and two in South 
America, and others like Ethiopia and Serbia have only recently 
disappeared from the map. The outstanding characteristic of the 
foreign policy ofall such states is that their security problem is 
defined exclusively in tefms of land defense, and therefore in terms 
of immediate neighbors. States with sea access are under pressure 
from any strong naval power, even one far away. It is true that 
distance increases the difficulty of effective invasion, but it does 
not greatly hamper the possibilities of bombardment. Whether 
this advantage of landlocked states will remain under the new 
conditions of aérial warfare will depend on whether neighbor states 
will be able to perform their neutral duty and prevent the crossing 
of enemy bombers. The lesson of the Spanish civil war does not 
inspire a great deal of confidence in regard to the future. 

In most landlocked states, nature has contributed to defense. 
Hungary and Czechoslovakia, in their present form, are of too 
recent origin to serve as evidence; it certainly seems safe to pre- 
sume that their boundaries are not wholly fixed; but almost every ` 
landlocked state that has long endured as such has been separated 
from the rest of the world by natural: barriers like the mountains 
of Switzerland and Ethiopia, the mountains and jungles of Bolivia 
and Paraguay, or the plateau of Thibet. These states have enjoyed 
greater isolation than even the island states; because of their 
difficult topography, communication and transportation routes 
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have passed them by; and they have been developed and preserved 
as separate entities. : 

Because of the obvious disadvantages of a landlocked location, 
it seems permissible to conclude that such a position is not a normal 
one unless nature has created virtually insurmountable frontiers. 
Otherwise, if the state is strong enough, it will eventually force its 
way to the sea as did Serbia, and as Bolivia and Paraguay are still 
trying to do; or, if it is weak, it will be absorbed or partitioned by 
its neighbors as were Arcadia, Armenia, Transylvania, and 
Ethiopia. Czechoslovakia and Hungary may well verify this 
hypothesis within the next few decades. 

There are as few island states as landlocked states—only two 
great powers, Great Britain and Japan, the Dominions of Australia 
and New Zealand, the newly created Philippine Republic, and the 
infant American states of Cuba, Puerto Rico, Santo Domingo, and 
Haiti, the latter two being not quite island states because they 
share one island together. History adds to the list one important 
state, Crete, and the two minor nations of Hawaii and Samoa. 

Until the development of the aéroplane, the defense problem of 
island states was exclusively a question of the maintenance of a 
navy. They were strategically secure as long as navigation re- 
mained in an undeveloped stage, and, later, as long as they main- 
tained naval supremacy. In comparison with their Continental 
neighbors, Great Britain and Japan have very rarely been invaded. 
Island states situated near the mainland have nevertheless a de- 
fense problem totally different from that of states whose ocean 
barrier is wide. Invasion from the opposite coast is a constant 
menace, and they must therefore maintain a naval force adequate 
to repel any attack, or themselves establish control over the 
opposite coast. 

There are certain striking similarities in the regional location of 
Great Britain and Japan on the opposite ends of the Eurasian 
mainland, and therefore certain striking similarities in their basic 
strategic problems. Both are island groups a skort distance from 
a mainlard and in a position by means of naval supremacy to 
control the access to the ocean of that opposite coast. But they 
are also under constant threat from that same opposite coast 
should it become the seat of powerful military units. Great Britain 
long found security in actual occupation of considerable mainland 
territory; later she was satisfied with bridgeheads; and she finally 
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solved her problem by the creation and maintenance of the small 
buffer states, Holland and Belgium, and the policy of preserving a 
balance between the large Continental powers. 

Japan’s preoccupation with the mainland came much later, 
partly because her topography turned her away from the mainland 
during the period of primitive sailing technique, and partly be- 
cause for a long time there was no political unit on the coast to 
present a positive threat. When during the last decade of the nine- 
teenth century Russia began to push southward in search of ice- 
free ports and threatened to obtain control over Manchuria and 
Korea, and when during that same period China began its first 
attempt at westernization and therefore at the process which had 
made Japan strong, there was foreshadowed a situation which 
would have morphological similarities with the position of Great 
Britain in the fourteenth and sixteenth centuries. 

The Japanese military mind, which does its international think- 
ing primarily in strategic terms, seems determined to try to solve 
its problem by creating artificially the British type of location of 
the nineteenth century. North China is to serve as Belgium, and 
Manchukuo as Holland, and the latter, in order to fulfill its function 
effectively, should eventially be enlarged by the Maritime Prov- 
inces of the U.S.S.R. 

The interesting question which arises in connection with this 
attempt, inspired by the basic pattern of British foreign policy, ` 
is whether the problem has been viewed correctly in terms of rela- 
tive historical time. The European units which serve as buffer 
states were created before the growth of modern nationalism; the 
Far Eastern ones are being created after the consciousness of na- 
tional unity with China is fully operative. Will they develop a 
consciousness of national difference and a nationality of their 
own? If not, they mtist remain under permanent military control 
at great economic expense. This is perhaps necessary anyway in 
order that Japan may realize other than purely strategic objectives, 
but, whatever modification these other factors may introduce, it 
would not besurprising if the Far East had entered upon a struggle 
comparable to the Hundred Years’ War. 

Therefore, unless island states are widely separated from the 
mainland—and there are today no states so located—their in- 
sularity no longer provides them the almost perfect defense it 
once offered. They share with landlocked states the advantage of 
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having to maintain but one type of defense, and they ete mD: Re ae 
partial protection offered by natural barriers, without sharing eo 

isolation and resulting economic and social disadvantages caused 

by land barriers. If they are weak; they tend to be conquered, or at 

least to be controlled, by some great power, as has befallen most of 

the islands of the world. If, however, they are sufficiently strong 

to establish and maintain their independence for a time, then 

their location tends to give them commercial advantages and a 

naval strength that eventually raises them to the rank of first-class 

powers. 

The great majority of the states of the world have both sea and 
land frontiers. Unless the frontier consists of a wholly insurmount- 
able natural barrier, or the coast is always frozen and hence in- 
accessible to enemy approach, these states must maintain both 
land and sea forces. Whether a state’s primary defense problem will 
be military or naval, and whether its contacts will be chiefly from 
overseas or across its land frontiers, will depend on various factors 
such as the length of its frontiers, its world and regional location, 
and its topography and climate. 

The existence of good harbors will naturally favor the develop- 
ment of shipping and naval activity, whereas a coast that offers 
no such facilities will encourage contacts by land rather than by 
sea. The best coast-line for commercial development is an irregular, 
indented one with many offshore islands; whether it is mountainous 
or flat is of little importance provided it has good harbors. The 
Phoenician cities, jeopardized by Babylonian, Hittite, and As- 
syrian attacks from the hinterland, found relative security along 
the Lebanon littoral near enough to the piedmont road to partici- 
pate in trade and remote enough to be secure. The Phoenician shore 
had good harbors, and the Lebanons produced cedars for the 
Phoenician fleet but little else to encourage. an agricultural life. 
Phoenicia became, therefore, the leading sea-power of the period, 
in sharp contrast to its neighbors, the Jews, whose broad strip of 
fertile country and harborless coast early made them an agri- 
cultural inland people. The Aegean, with its countless harbors, 
inlets, and islands, is ideally suited to promote maritime enterprise, 
and produced a succession of early sea potvers; and the irregular 
mountain coasts of Norway, Dalmatia, South China, and the 
Rhio peninsula are responsible for the sea prowess of their in- 
habitants. The north shore of the English Channel, which with its 
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many magnificent harbors virtually compels its own people to 
seek their fortune on the sea and the rest of the world to use its 
ports, contrasts sharply with the southern shore, where, with the 
exception of Havre, France has had to spend much time and money 
in an only moderately successful effort to create harbors where 
nature failed to create them. In the same way, the eastern shore of 
the Adriatic abounds in good harbors while the eastern Italian 
coast is almost entirely harborless. 

Seamanship and interest in the sea, however, do not develop 
merely when a country has good harbors and a good coast-line; 
there must also be a desirable and not too distant opposite coast, 
or, better yet, desirable offshore islands. Lands without such an 
opposite coast have remained consistently backward in seamanship 
regardless of the existence of favorable coast-lines. Africa, Australia, 
South America, and even North America with the exception of the 
Gulf of Mexico, are cases in point. On the other hand, Norway, 
Holland, Greece, South China, and the South Seas, with islands 
and opposite coasts to lure their inhabitants seaward, have pro- 
duced the greatest seamen in history. 

It appears, then, that, important as topography and climate may 
be in the development of seamanship, it is probably regional loca- 
tion that is the final determinant of sea interest. Greece was a 
transit land between two seas. Phoenicia, and later Genoa and 
Venice, were entrepôts for the reception and reshipment of goods 
to and from the East. Venice, situated on sheltered lagoons, and 
draining the fertile plains just behind her and the valleys of the 
Brenta, the Po, and the Adige, including the Tyrol, was the point 
of transfer for goods going south across the Apennines to Rome 
and down the Adriatic to the eastern Mediterranean. She had the 
added good fortune to escape the Arab raids which harassed Genoa, 
although she was constantly annoyed by pirates on the Dalmatian 
coast. That she should later yield her place to Marseilles as the 
first of the Mediterranean ports was inevitable as civilization 
moved northwestward, for the route from Marseilles runs up the 
Rhone valley into the watershed of the Channel and the North 
Sea, and thus into the heart of modern industrial Europe. _ 

Not only the configuration of its sea frontier but also that of its 
land frontier will predetermine the relative importance of a state’s 
land and sea, activities. If, like those of Norway, Chile, and Spain, 
for example, its land frontier is a practically impassable mountain 
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range, the state will naturally establish its contacts by sea. If, 
like France and Germany, it can move as easily across its land as 
across its sea frontiers, it will have the commercial advantage of 
added trade and communication routes but an added problem of 
defense. If, like that of Russia, its sea-coast offers no easy access 
to the open ocean, it will tend to take its place among the land 
powers of the world in spite of many miles of coast-line. 

The early history of political organization exhibits a great 
number of narrow coastal states of different geographic types, 
states located in small coastal valleys like Athens, river delta 
states like Egypt, and coastal border states like Phoenicia.* 

These examples of narrow coastal states—and they by no means 
exhaust the list—have almost all been drawn from ancient and 
medieval, or, at the latest, early modern history. They represent 
an archaic type because such states either expand into the hinter- 
land and obtain depth, or are swallowed up by inland states seeking 
access to the sea. Where similar types exist today, they are on a 
larger scale and have been preserved either by topography or 
because of their function as buffer states. Peru and Chile are 
guarded by their mountain frontiers, and Holland and Belgium 
exist under the protection of Great Britain. Ecuador is an inde- 
pendent entity because there is no state in her hinterland reaching 
toward the sea, and Uruguay earns her right to existence by func- 
tioning as a buffer between Brazil and Argentina. The tiny African 
state of Liberia survives as a sort of protectorate of the Great 
Powers, and Portugal has for a long time subordinated her foreign 
policy to that of her ally, Great Britain. The fate of newly-created 
coastal states like Albania, and the three Baltic states of Latvia, 
Lithuania, and Estonia, is still to be determined, but to the geog- 
rapher they appear as distinct anachronisms in the evolution of 
geographic state types, and it is hard for any student of history to 
study a map of Europe without a strong conviction that Russia 

1 Coastal Valley Type: Argos, Colchis, Valencia, Naples, ete. 

River Delta Type: Pegu, Cochinchina, Siam, Tonkin, Florence, ete. 

Coastal Border Type: Cilicia, Etruria, Latium, Mauretania and Numidia; later, 
the territories of the Suevi and Cantabrians on the Iberian peninsula and the Van- 
dals in northern Africa; at the time of the Crusades, Lesser Armenia, the princi- 
pality of Antioch, the county of Tripoli, the kingdom ‘of Jerusalem, and Trebizond 
in the Near East, and Normandy, Brittany and Frisia in Europe; still later, Dal- 
matia, Granada, Aragon, Portugal, and Genoa on the Mediterranean. Cf. Otto 


Maull, Politische Geographie (Berlin, 1925), pp. 213-214, and Josef März, Die 
Ozeane (Breslau, 1931), pp. 15-16. 





220 THE AMERICAN POLITICAL SCIENCE REVIEW 


will some day force her way to the Baltic and swallow them a 
second time. 

The states mentioned share with a few larger states like Argen- 
tina, Brazil, Venezuela, Rumania, and Persia the condition of 
having access to but one sea. Such a situation simplifies the prob- 
lem of naval defense in that it permits a concentration of naval 
effectives denied to countries with more than one ocean front. But 
in the case of Rumania and Bulgaria it is a distinct disadvantage, 
since their one sea provides them no outlet to the open ocean and 
they are at the mercy of the power or powers controlling the 
Straits. 

States like France and Spain which have more than one sea- 
coast, and especially like the United States, Canada, and Russia, 
whose coasts are widely separated, have theoretically the most 
difficult of defense problems, since they must maintain not only 
land forces but two or more fleets. This double sea access in addi- 
tion to the possession of a land frontier may also create important 
shifts in the main direction of expansion. During the seventeenth 
and eighteenth centuries, and even into the beginning of the nine- 
teenth, when France had extensive colonies on the North American 
continent, she attempted to establish herself as an Atlantic sea 
power, but with the loss of her important American colonies she 
transferred her naval activity chiefly to the Mediterranean, where 
it is absolutely essential that she retain control of the routes be- 
tween the mainland and her North African colonies. However, her 
approach to West Africa has been continental rather than mari- 
time; and as long as there is a first-class power east of the Rhine, 
and as long as her eastern land frontier remains her most vulnerable 
point, France will be primarily a land power, thinking in terms of 
land attack and land defense. 

Germany has always been in a difficult strategic position. She 
is open to attack by land on her eastern and western frontiers, 
and Great Britain can bar her access to the open ocean by closing 
the Channel and the North Sea. During the first fifteen years of 
her existence after 1871, Germany made no attempt to develop 
sea power and concentrated all her energies on her land forces. 
During the next thirty. years, she hesitated between a continental 
and a maritime orientation, attempting to establish herself as a 
sea power without sacrificing her dominating position on the Con- 
tinent. Unable during the World War to withstand simultaneous 
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attacks from land, sea, and sky, she lost her supremacy on all 
fronts, and was completely deprived of her army, navy, and air 
forces. She is now re-creating.all three branches of her defense, but 
has limited her navy by treaty tó thirty-five per cent of the ton- 
nage of the British navy, which indicates that for the present the 
continental orientation advocated in Mein Kampf? is the watch- 
word of her foreign policy. It is interesting to realize that during 
the last seven centuries the coast-line of Germany has grown con- 
stantly shorter, as the following table rather strikingly reveals: 


Year Length of coast-line 

1240 athiawed ada s 5100 kilometers of coast-line 
NS TO PE 370! 

TISO are ae 2400 

1900 2s aa EE NETE 1355 (without colonies) 
TIE oc e e a os ache 1120? 


At first glance, Italy seems definitely destined for a sea power, 
as indeed she is if she is to have access to the open seas and thus to 
foreign sources of supplies which she very much needs. Her land 
frontier is not as well protected by nature, however, as it might 
at first appear, and she is not free to think entirely in terms of 
naval defense. During the period of the Friple Alliance, she solved 
the problem by allying herself with her most dangerous land neigh- 
bor, and after 1920 sought a solution in the preservation of a weak 
state on the other side of her most vulnerable land frontier so as 
to be at liberty to concentrate her energies on establishing her naval 
supremacy in the Mediterranean—an attainment which she rightly 
considers indispensable to her future development as a first-class 
power. With the disappearance of Austria, a policy focussed on 
expansion of sea-power will again demand friendship with the 
strongest land neighbor, this time Germany. 

Russia, with many miles of coast-line, has persistently remained 
in the list of land-powers. In spite of her constant and repeated 
military and diplomatic efforts to reach the sea, Russia’s ice-free— 
or even partially ice-free—ports are very few. From this para- 
doxical situation of possessing many miles of coast but no water, 
she derives the negative advantage of being open to attack by sea 
at only a few points, none of which is dangerously near to her 


2 Of. Adolf Hitler, Mein Kampf (München, 1938), Vol. I, pp. 152-153, and Vol. 


II, pp. 689 ff. 
3 Richard Hennig, Geopolitik (Leipzig, 1931), p. 97. 
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vital centers of industry. On the other hand, she is very vulnerable 
by land. So, although she lost the Russo-Japanese war primarily 
on the sea, she plans, and will probably continue to plan, her 
defense chiefly in terms of land’ attacks. 

A curious anomaly is China. It has an enormous coast-line and 
was at one time a sea power of considerable importance, able to 
carry on naval warfare and to send large expeditionary forces to 
the distant islands of Sumatra and Java. It is today no longer a 
sea power, although in South China there continues to be a con- 
siderable amount of maritime activity. The primary reason for this 
land orientation lies, of course, in the fact that the danger of in- 
vasion has until quite recently been almost exclusively from the 
land. Contributing factors are world location, the relatively late 
development of maritime trade across the Pacific, and technological 
backwardness. China’s first modern navy was destroyed in the 
Sino-Japanese war, and governments since the Revolution have 
been entirely occupied with counteracting the tendency toward 
internal disintegration. The result is that China today, with one 
of the major sea powers of the world five hundred miles from her 
shores, is entirely without a navy. 

In the New World, the United States, with more than four 
thousand miles of land frontiers, is nevertheless definitely a sea 
power. Her area comprises a large proportion, and her population 
an éven larger proportion, of those of the entire Continent, and of 
the two billion foreigners in the world only eighteen million are 
accessible by rail from the United States. Communication, even 
with South America, which is actually continuous with North 
America, is maintained chiefly by sea. The land frontiers are safe, 
and the situation of the United States with reference to foreign 
contacts approximates that of an island, and makes the navy 
rather than the army the foundation of United States defense. 

In spite of the element of possible strategic weakness inherent 
in double sea access, states have always striven for access to more 
than one sea because of the partially countervailing military ad- 
vantage of more than one route for incoming supplies and because 
of the resultant commercial and economic advantages. When the 
kingdom of Charlemagne was divided under the Treaty of Verdun, 
the Germans, the Franks, and Lothringen each had an outlet on 
three seas; in the Middle Ages, Bulgaria had access to the Black, 
the Aegean, and the Ionian Seas; and Serbia under Stephen Duschan 
reached to both the Adriatic and the Aegean. For a long time the 
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Hapsburg Empire stretched from the northern to the southern 
shores of Europe; and down to the present time the Great Powers 
of the world have almost without exception had access to more 
than one sea. i 

There are other types of double sea access, each of which imparts 
certain characteristics to the policy and development of a state. 
A peninsular position is conducive to the development of sea power, 
particularly if the land frontier of the state is protected by a 
natural barrier like the Himalayas, the Pyrenees, or the Alps. 
When the land frontier is unprotected, as in the case of Denmark, 
peninsular states have the peace-time advantage of being able to 
utilize their relations to both land and sea and play off one against 
the other. In time of war they are strategically in a weak position, 
because they are open to attack from both land and sea. 

The states the policy of which is most dominated by the fact of 
their access to more than one sea are the isthmus states like Mexico, 
the Central American states with the exception of Salvador, 
Colombia before 1903, and, from one point of view, Egypt. Such 
states are by virtue of their geographical location and formation 
primarily passage states. If they continue as independent entities, 
it is not through their own strength but because, for obvious 
strategic and commercial reasons, no one of the Great Powers can 
afford to have them fall into the complete possession of any other 
power. They are, nevertheless, almost inevitably dominated by 
one strong state to which proximity or priority of interest or arrival 
has given an advantage over the other powers. That this state will 
be a sea power is a foregone conclusion, since an isthmus, para- 
doxical as it may seem, is important chiefly as a passage state 
between cceans rather than between continents. 

It is the combination of the factors enumerated—world location, 
regional location, topography, and climate—that will influence the 
development of a state toward sea power or land power. We have 
noted that the pure types, island states and landlocked states, are 
few in number and that for most states it is a question of more or 
less. They will be predominantly sea powers if they think pri- 
marily in terms of sea routes and conceive plans for defense and 
attack mainly in terms of a navy. The interest of a state in the sea 
can be expressed mathematically by dividing its area by the length 
of its sea frontier. This figure will perhaps represent primarily the 
strategic interest of a state in the sea. An indication of the more 
purely commercial significance of the sea in the life of a country 
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can be secured by dividing the total inhabitants of all ports of any 
considerable size by the total population, thus determining roughly 
the percentage of the total population that presumably gains its 
livelihood directly or indirectly from the sea. States will be pre- 
dominantly land powers if their foreign policy is mainly in terms 
of relations across land frontiers and security primarily a problem 
of land defense. The ancient empires, with the exception of Rome, 
were all based on land power, and their strength rested on mobility 
on land, which means possession of plains and control of land 
routes. The empires of modern history were all sea powers, and 
their strength rested on mobility on the sea and control of sea 
routes. 

Their differing conceptions of space and of the conquest of space 
indicate one of the outstanding differences between land and sea 
powers. A sea power conquers a large space by leaping lightly from 
point to point, adjusting itself to existing political relationships 
wherever possible, and often not establishing its legal control until 
its factual domination has long been tacitly recognized. An expand- 
ing land power moves slowly and methodically forward, forced by 
the nature of its terrain to establish its control step by step and so 
preserve the mobility of its forces.‘ Thus a land power thinks in 
terms of continuous surfaces surrounding a central point of control, 
while a sea power thinks in terms of points and connecting lines 
dominating an immense territory. 

Considerable so-called thought and considerable space have been 
devoted to the problem of conflicts between sea powers and land 
powers. Hennig, the Germàn geographer, asserts that such con- 
flicts are fairly infrequent, but that when they do occur the victory 
goes almost without exception to the sea power. In support of his 
thesis, he marshals the great sea victories of Salamis, Lepanto, 
Trafalgar, Navarino,’‘and Tsushima, admitting that the land power 
of Rome conquered the seafaring Carthaginians in the first Punic 
War. 

In direct contradiction to Hennig, Mackinder asserts the ulti- 
mate superiority of land power: 


There were fleets of way canoes on the Nile, and the Nile was closed to 
their contention by a single land-power controlling their fertile bases 
through all the length of Egypt. A Cretan insular base was conquered 
from a larger Greek peninsular base. Macedonian land-power closed the 


4 Cf. Josef Marz, Landmdchte und Seemdchte (Berlin, 1928), pp. 8-9. 
4a Hennig, op. cit., p. 204. 
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Eastern Mediterranean to the warships both of Greeks and Phoenicians 
by depriving them impartially of their bases. Hannibal struck overland 
at the peninsular base of Roman sea-power, and that base was saved by 
victory on land. Caesar won the mastery of the Mediterranean by vie- 
tory on the water, and Rome then refained control of it by the defense of 
land frontiers. In the Middle Ages, Latin Christendom defended itself on 
the sea from its peninsular base, but in modern times, because competing 
States grew up within that peninsula, and there were several bases of sea- 
power upon it, all open to attack from the land, the mastery of the seas 
passed to a power which was less broadly based, but on an island—for- 
tunately a fertile and coal-bearing island. 


No one will question the accuracy of the historical facts pre- 
sented by Mr. Hennig and Mr. Mackinder. Mr. Hennig suffers an 
intellectual regret that the greatest land power, Russia, has never 
encountered the greatest sea power, Great Britain, in a major war, 
so that he might be provided with a perfect laboratory experiment. 
We strongly suspect that, should such a tragedy occur, Great 
Britain would find herself incapable of taking effective control of 
the vast territory of Russia, as Russia would find herself incapable 
of winning a major sea battle against the British navy. In other 
words, both Mr. Hennig and Mr. Mackinder seem to be indus- 
triously amassing evidence in support of the theory that when sea 
powers encounter land powers on the sea, Sea powers are victorious, 
and that when sea powers encounter land powers on the land, land 
powers are victorious. This conclusion, while not particularly 
helpful, is not wholly unexpected. It leads to the further truism 
that whichever power is stronger at the moment of conflict, and on 
the terrain where the conflict is taking place, will be the victor. 

The preceding pages have offered an Analysis of regional location 


primarily with reference to sea or land orientation. Another im- ` 


portant aspect of regional location derives from the fact of relative 
strength. If one observes regional location with regard to relative 
strength, there are obviously three types—the strong state between 
two weak neighbors, the relation of approximate equality, and the 
weak state between two strong states. States with more than two 
neighbors have a location which can be indicated only by describ- 
ing the specific combination of basic types. If sucha state has 
broad sea access, there arises the additional complication of vul- 
nerability to states which are not immediate neighbors. 
Expressed in the simplest form, in terms of land power relation- 
ships, the position of the strong state between two weak states is 


4 H. J. Mackinder, Democratic Ideals and Reality (New York, 1919), pp. 74-75. 
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most advantageous. This type of situation can be observed a great 
many times in early history, and is best illustrated by the great 
land powers, Babylon, Assyria, Persia, Rome, the empires of 
Alexander, Charlemagne, and Charles V, the Arab, Mongol, and 
Turkish Empires, and the China and Russia of the eighteenth 
century. In most of these cases, the relationship was not a stable 
one, and this specific type of location can be observed, therefore, 
only over periods of limited duration. Unless the small neighboring 
states were buffer states, they were swallowed up by the outward 
expansion of the center state, and the empires themselves dis- 
integrated sooner or later. Some were divided by inheritance, such 
as the empires of Alexander and Charlemagne, but most of them 
broke up because of an unfavorable relationship between size, 
topography, and systems of communication. As was mentioned in 
the discussion of size, only effective integration of territory permits 
successful resistance to centrifugal tendencies at the periphery and 
pressures on far-flung frontiers. That this simple basic location 
form of a strong state between two weak states has not reappeared 
in modern Europe is, of course, explained by the fact that under 
the title of “balance of power policy” it has been a primary ob- 
jective in the policy of alf states to prevent its occurrence. 

The only perfect illustration of this basie type today is the posi- 
tion of the United States between Canada and Mexico. In this 
case, the relationship is likely to continue, because world location, 
topography, and climate are all favorable. The shape of the North 
American continent prevents Mexico from adding significantly to 
its size by southern expansion, and topography and climate will 
make it forever impossible to build on its area a powerful economy. 
Canada, although larger in area than the United States, is by 
location and climate permitted to develop only a very small part 
of her territory as a base for economic and political life. The result 
is that the United States has been able to conduct its foreign policy 
for the last seventy-five years without giving any consideration to 
the problem of térritorial security, and that its people are unable 
to understand the preoccupation of Europeans with security and 
power politics. R 

A location between states of power equal to its own is a diff- 
cult position for a state, since it is in constant danger from a joint 
attack should its neighbors form an alliance. The obvious answer 
is, of course, to form alliances with the neighbors of its neighbors, 
and so create the checkerboard of political alignments that we find 
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in Europe and Asia today, with France allied to Russia and Ger- 
many to Japan, and so on around the globe. The same pattern can 
be traced through history. Even where there is no danger of an 
actual alliance between neighbor's, a state is never free to con- 
centrate its attention in any one direction as long as it has strong 
powers on both sides. Before the destruction of the Austrian navy, 
Italy could never offer the threat to French security in the Mediter- 
ranean that she can today when Yugoslavia has replaced Austria 
as her eastern neighbor. 

A relatively weak state located between two strong states is in 
the geographic position of a buffer state; whether it will become so 
in the political sense of the term will depend on various factors. 
In any case, such a state will be forced to adopt a very special 
foreign policy. Its own security depends on the security which its 
neighbors derive from its continued existence. This means that 
such a state is forced to pursue a precarious policy of neutrality. 
Any variation which leaves the impression that the bond with one 
neighbor is becoming stronger may tempt the other neighbor to 
replace the security obtained from the existence of an independent 
buffer with a security obtained from actual occupation of the 
buffer territory. j 

If location and topography make the buffer state a barrier state 
like Afghanistan and Thibet and to a certain extent Persia, its 
chances of survival are high because of inherent geographic char- 
acteristics; if location makes it a passage state, but topography a 
barrier state, like Switzerland and Austria, its problem becomes 
more difficult; and if both location and topography make it a 
passage state like Holland, Belgium, and Poland, it will receive no 
gifts from nature and must depend exclusively on policy. In other 
words, in such a case, it must make its independence indispensable 
to the security of its neighbors. As long as the buffer state can re- 
tain this importance, and as long as its neighbors remain more or 
less equal in strength, the buffer state can survive. So we find 
Holland, Belgium, Switzerland, and the new Poland on the Euro- 
pean map, and Persia, Afghanistan, Thibet, and Siam in Asia. 

As soon, however, as such a state ceases to be a political necessity 
for the surrounding powers, or as soon as one of them becomes so 
overwhelmingly strong that it can disregard the attitude of the 
others, the buffer state will be absorbed. President Kruger re- 
marked in 1895: 

Unsere kleine Republik kriecht nur noch unter den Grossmächten 
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herum, aber wir fühlen wohl, dass, wenn der eine uns einen Tritt ver- 
setzen will, der andere dieg zu verhindern sucht.’ 


But when British power in South Africa grew adequate, the Boer 
republic became part of a British dominion. So Armenia, which 
once stood between the Roman and Persian Empires and later 
between the Byzantine Empire and Islam, has disappeared, and 
Poland has been partitioned three times; Korea is part of the 
Empire of Japan; Manchukuo and Mongolia can hardly be called 
independent, and Austria has been absorbed. In the dynamic ` 
world of international relations in which the struggle for power 
among the great is the basic reality, the ultimate fate of the small 
buffer state is precarious at best. 

Buffer states are an illustration of the strategic significance of a 
specific area for a particular state. Another illustration, already 
mentioned incidentally, is the area beyond the neighbor of equal 
strength—the obvious location for a potential ally. We have men- 
tioned in connection with world location that certain areas will be 
of different significance to states operating with different systems 
of reference, and the same will obviously hold true in a minor way 
within the regional frame of reference. 

It is this fact that complicates the problem of the creation of 
systems of collective security and suggests the likelihood that such 
systems will not be effective unless they have a sound regional 
basis. A system of collective security based, not on an international 
police force, but on the common action of all states members of the 
group, obviously means that the willingness of a state to act as 
guarantor is in direct proportion to the significance of the region 
to be protected. The prerequisites of an effective system are there- 
fore the following: a region extensive enough to hold at least three 
large powers of approximately equal strength, so that two can pro- 
vide overwhelming superiority over the third, and in that region 
small states whose independence is of approximately equal 
strategic significance to at least two of the three powers. 

How few regioris there are in the world that fulfill these require- 
ments can be seen from a study of the map; and how effectively the 
legal system operates if it is not in harmony with basic geographic 
and political realities may be learned from the history of the last 
fifteen years. The first prerequisite can be found only in Europe, 
but may sometime in the future appear in Asia. The second is even 


5 Cited in Maull, op. cit., p. 150. 
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more difficult to attain. Belgium and the Western Mediterranean 
are of approximately equal significance .to France and Great 
Britain, but central Europe has little interest for London and is the 
area of potential allies for France. An Italian Ethiopia may mean a 
threat to a British life-line, the Red Sea, and an exposed flank in 
the Sudan; to France, it means only a rather unwelcome neighbor 
near a relatively insignificant colony. Great Britain and the United 
States have, when able, been quite willing to be protectors of re- 
gions of specific strategic significance such as the Lowlands and 
Egypt in the case of Great Britain, and Central America in the 
case of the United States. When the region is of no immediate 
strategic significance, as in the case of China, they have merely 
composed moving diplomatic notes on the beauty of territorial 
integrity. 

So far, regional location has been described primarily in terms 
of simple space relations; but it is obvious from the discussion of 
buffer states that the full meaning of these relations can be seen 
only in terms of topography, for topographical and climatic 
features will determine the main lines of contact between states. 

Topography will determine the direction of mountains and rivers 
and thereby which will be the natural outflow border; climate will 
determine which rivers and ports are ice-free and which will remain 
closed all cr part of the year. Climate and topography together 
will determine the nature of the border territory between states, 
and therefore whether contacts will take place in a zone of exposure 
or a zone of protection. The significance of the regiozial location of 
a state is obviously affected by the existence of an impassable 
mountain range or an open plain or river valley as its frontier. 

Just as mountains and rivers determine the points of contact 
within a country, they determine the points of contact between 
countries. Mountains will direct the flow of rivers, and the nature 
of the river system, especially where the mouth of a river lies 
within the borders of a state, will define the sections within easy 
access of the sea. Even where the mouth of a river lies outside the 
state, the river sytem will indicate the spheres of interest of various 
parts of the country. The Rhine valley, as well as that of the Elbe 
and of the Weser, looks northwest to the tea; the valleys of the 
Oder and the Vistula find their most frequent and easy contact 
with the outside world through the Baltic ports; and the com- 
modities and activities of the Danube valley are oriented south- 
eastward toward Central Europe. 
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In rare cases such as Norway, the entire area of which faces west 
and south, Sweden, which looks to the south and east, and Chile, 
whose mountains seem on the verge of pushing her into the Pacific, 
a country is united by a similar orientation of all sections. But in 
most instances mountains cut across national borders, causing 
various parts of a country to look for contacts in different direc- 
tions. In the United States, the direction and distance of the 
Rockies and Alleghenies from the coast and the southward flow of 
the rivers in the central part of the country determine the per- 
centage of territory that faces the Pacific, the Atlantic, and the 
Gulf respectively. In Brazil, the influence of climate runs counter 
to that of topography, for the largest drainage area of the country, 
which slopes north to the Atlantic, is useless, and the only cli- 
matically effective area lies in the south, orienting the country 
toward the southeast notwithstanding that the greater river system 
flows north. Colombia, within its present boundaries, is prevented 
by the mountain range that runs between its Caribbean and 
Pacific coasts from being the passage state that, with its double 
ocean access, it might otherwise become. 

On the European continent, the Alps and the Pyrenees do not 
encourage contacts on*the Franco-Spanish, Franco-Swiss, or 
Franco-Italian frontiers, but, in sharp contrast to these relatively 
closed borders, the Franco-German and the Franco-Belgian fron- 
tiers lie open, and men and goods and ideas flow across them in 
incessant streams. Topographically speaking, Italy faces both east 
and west, for*the Apennines run the length of the peninsula and 
rivers flow from them to either coast, but the most fertile part of 
Italy faces west, where volcanoes have created highly fertile plains 
cut by rivers flowing to the Tyrrhenian Sea. Topography and geog- 
raphy codperated in the formation of Great Britain, where the 
river system flows east to the eastern ports, which are nearest the 
Continent and in constant contact with Continental ports. In 
Russia, on the other hand, topography and climate have done 
their worst. A large part of the country drains north to the Arctic 
by way of rivers the mouths of which are choked with ice twelve 
months of the year. Southwest of Russia, the Illyrian Alps force 
Balkan trade and communication into the Aegean and the Black 
Sea rather than the Mediterranean. Japan, the geographic counter- 
part of Great Britain, is less fortunate in her topography, as was 
mentioned earlier. The mountain range that runs the length of the 
island of Honshu has been an almost impassable barrier; all im- 
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portant ports are on the east coast; and the contacts of Japan with 
the mainland have for that reason occurred very late in Japanese 
history. 

Examples of topography and climate as determining the direc- 
tion of communication and the points of most frequent contact 
between countries can be multiplied indefinitely. Whether topog- 
raphy shuts all the doors of a state in the face of the rest of the 
world, or whether it opens them wide in every direction, the 
significance of the regional location of that state can be read only 
in the light of the directions in which it must seek its contacts, 
political, material, and cultural. If one’s doors and windows can 
be only on the front of one’s house, it is small consolation to 
realize that the teeming traffic of the world’s main street is directly 
behind the house; and if nature has decreed that the house must 
be entered and left only by the back door, it is equally tragic to 
find that that door leads only to a quiet, grassy lane. 

Topography and climate, however, not only determine the 
orientation of a state toward the outer world. They also determine, 
by determining the nature of the border territory, whether the 
contacts of that state shall take place through a zone of exposure 
or a zone of protection. From this point of view, it is possible to 
make certain observations regarding the different effects of dif- 
ferent types of border territories and frontiers on the foreign policy 
of states. 

It has been customary in the literature of the field to distinguish 
the following types of border territory, or so-called ‘natural fron- 
tiers: river, sea-coast, forest, marsh, desert, and mountain ranges.® 
In general, it may be said that advanced technical development in 
systems of communication and methods of warfare has greatly 
reduced the natural protective value of such frontiers. The only 
geographical type that still seems to retain.a certain protective 
value is a particular type of high mountain range. All states have 

€ Brunhes and Vallaux dismiss the question of natural frontiers with the follow- 
ing statement: “En définitive, les fleuves et les montagnes ne sont point des fron- 
tières naturelles. Les vraies frontières de ce genre sont, avec les côtes, les déserts 
d’altitude, les déserts proprement dits, les forêts primitives et les mafais. Les déserts 
d'altitude n’existent que du Kouen-Lun à l'Himalaya; les déserts proprement dits 
et les forêts primitives sont en dehors des chdines de grands Etats; les marais n’ont 
. qu’une faible étendue, et ils diminuent sans cesse. Pratiquement, en dehors de 
l'Océan, il n’existe dans les régions actives aucune frontière naturelle entre les Etats. 
Partout les pressions de contiguité s’exercent librement; ni les fleuves, ni les mon- 


tagnes ne les arrêtent.” Jean Brunhes and Camille Vallaux, La Géographie de 
PHistoire (Paris, 1921), p. 361. 
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therefore supplemented whatever natural protection topography 
and climate have offered by artificial military organization in 
terms of strategic frontiers and fixed fortifications. Taking into 
consideration this possibility of modifying the natural protective 
features of geographical delineation, however, one may still claim 
that the different types of border territory enumerated have 
certain characteristics, the effect of which can be perceived in 
foreign policy. f 

In earlier periods of history, and in relatively new and un- 
developed lands, rivers have often served as frontiers. The Rio 
Grande and the St. Lawrence still mark two of the borders of the 
United States. At first glance, a river appears to be an ideal and 
natural frontier, easily recognized and requiring no marking, but 
as time goes on and states develop on either side of the river, its 
disadvantages become more apparent than its advantages. Quite 
aside from the technical difficulties of determining where a river is 
and is not, and has and has not been, after the processes of erosion 
and avulsion have been going on for decades, if any economic or 
social development takes place, the river valley will inevitably 
tend to become a unit in itself, and the river will cease to function 
as a frontier. In spite of the assertions of General Foch, the Rhine 
is not an ideal frontier, for its valley is definitely an economic, 
industrial, and cultural unit and will continue to be so regardless 
of where the actual legal frontier may be drawn. The Vistula 
valley is equally a unit, whether it be contained wholly within 
Polish borders or Poland be partitioned among her three neighbors. 
- The effect of such a frontier on foreign policy is obvious. As the 
valley becomes a unit there will be an inevitable tendency for each 
riparian state to desire to include the entire valley within its ter- 
ritory. The function of the river as a barrier will completely dis- 
appear, and instead of a clearly defined frontier there will exist 
between the states a zone of territory belonging wholly to neither 
and desired by both. If one state is overwhelmingly stronger than 
the other, that state will probably acquire the river valley in time 
by fair means or foul. If the states are of approximately equal 
strength, the possession of the valley will remain an unattained 
objective and a source òf friction which will inevitably be reflected 
in their policies toward each other. 

The sea coast as å frontier may exercise a dividing or a uniting 
influence, depending on the size of the sea, the degree of technical 


GEOGRAPHY AND FOREIGN POLICY 233 


development of navigation, and the development of sea power in 
general and in the state in particular. It ig not a natural frontier 
in that it keeps people out, unless, as in the case of the northern 
coast of Russia, climatic conditions close its ports to all traffic in 
either direction. On the contrary, it is a highway of approach, and 
becomes a defensive barrier only if the country can command it by 
an effective fleet, when the fleet rather than the sea acts as a 
barrier. As was mentioned in connection with the discussion of the 
regional location of Japan and Great Britain, this protective func- 
tion has decreased since the development of aérial warfare. Never- 
theless, the Atlantic and the Pacific remain the chief elements in 
the defense of the United States, and will be so as long as the 
United States maintains a navy able to protect its shores and the 
cruising radius of bombing squadrons is less than four thousand 
miles. 

A coast is the natural line for the frontier, however, and as such 
all states have sought it and continue to seek it. The possession of 
a strip of coast-line offers the incomparable advantage of freedom 
of movement and possibility of initiation of movement beyond 
the frontier, and is often the key to successful offensive or defensive 
warfare whether on land or sea, for it makes possible a degree of 
mobility and a power of concentration of effectives that the most 
elaborate scheme of mobilization by means of the most strategically 
planned railroad or road system could never equal. 

The forest frontier has probably lost its protective value more 
completely than any other natural barrier, but in earlier periods, 
before technical development allowed*man to penetrate or an- 
nihilate vast wooded areas, they served as genuine barriers against 
communication or invasion. The northeastern boundary of the 
Roman Empire was the solid forest zone of Germany, and in the 
Middle Ages the forests around Moscow sheltéred the infant Rus- 
sian nation from Asiatic hordes sweeping in from the eastern plains. 
Even today, the conquest of certain tropical forest regions in South 
America is not complete. It is questionable, hdwever, whether 
there still exist any forest border zones large enough o» sufficiently 
difficult to penetrate to influence significantly either foreign policy 
in general or national defense in particular, although the Panama 
Canal is still considered impregnable against land attack because 
of the dense tropical forests on either side. 

Swamps, on the other hand, retain a definite defense value, even 
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against the most advanced military instruments of the twentieth 
century, as the English army learned in Flanders. The Babylonians 
were unwise enough to reduce by their own efforts the marsh areas 
that protected them, and race after race of invaders swept across 
their frontiers, but the Terai swamp between Bengal and Nepal 
has effectively guarded the independence of Nepal, and the Pripet 
marshes have more than once provided a barrier against Russian 
invasion of central Poland. Indeed, so effective have swamps 
proved as instruments of defense that nations have even created 
them artificially. l 


Swamps are probably even more difficult to cross than a moderate range 
of mountains. . . . The artificial swamp, created by the Allies in western 
Belgium, made movement and attack on that part of the front impossible, 
The intense bombardment in the Ypres salient and the resulting quagmire 
made attack difficult for either side, and rendered the use of tanks almost 
impossible in that area. In fact, swamps would appear to be a greater ob- 
stacle to the use of tanks than are deserts, mountains, or even rivers. They 
may, however, lose their protective power entirely in cold winters, and 
when frozen over become instead, on account of their level surface, a re- 
gion of easy movement.’ 


The value of a desert.frontier lies not only in the difficulty of its 
terrain but also in its lack of water, which compels an invading 
force to follow a specific route along known wells and thus prevents 
an attack at an unexpected point. Recent engineering develop- 
ments have tended definitely to lessen the protective power of 
deserts by making possible the construction of railroads and motor 
roads, but certain desert areas retain even today a very consider- 
able defense value. The Thar desert east of the Indus, extending 
about four hundred miles northeastward from the Rann of Cutch, 
forces an invader of northwestern India to limit his route to the 
narrow strip between the desert and the Himalayas, as the battle- 
fields of centuries around Delhi mutely testify. In the same way, 
the deserts east and west of Egypt and the Nile cataracts have 
limited the possibilities of invasion of that land to approaches from 
the sea or from the Sinai peninsula, and the Sahara rather than the 
Mediterranean is still the southern limit of European culture and 
civilization. . 

The most effective natural barrier, however, is a combination of 
desert and mountain areas—namely, high plateaus. The value of 


7D. H. Cole, Imperial Military Geography (London, 1926), pp. 23-24. 
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a mountain range as a protection against invasion depends on 
various factors—the number and altitude of the passes and whether 
or not they are blocked by snow, the direction of the passes, 
whether the slope to the passes is easier on one side than on the 
other, whether the mountain range runs counter to the direction 
of advance, thus blocking it, or parallel to it, offering a choice of 
routes to the invader, and the possibility of strategic railroads to 
the base of the mountains or over the passes. The Alps slope more 
gently on the French side than on the Italian, and the semi-circular 
shape of the range causes routes to converge near Turin and Milan 
so that invading forces from France moving by different routes 
can unite easily in Italy, while Italian armies advancing into 
France must diverge, making communication increasingly difficult. 
In fact, the Alps, which appear at first glance to offer complete 
protection to the peninsula, have more than once proved the 
“splendid traitor” to Italian defense that Napoleon once called 
them. It is possible to follow the rivers of Central Europe which 
rise in the Alps through passes leading to the Po tributaries; it is 
possible to reach Italy from the valley of the Danube and its 
tributaries; and in the west the mountains stop short of the coast, 
leaving an open strip of level coast-land leading directly into the 
heart of Italy. 

The value of a mountain range as a barrier depends, too, not so 
much on its absolute height as on the topography of the mountain 
region in general. The Alps are higher than the Pyrenees, but have 
broad valleys and many passes, while the Pyrenees stretch like 
an unbroken wall from the Mediterrane&n to the Atlantic; and the 
Dinaric Alps, although low, block the access of Hungary to the 
Adriatic because of their special type of limestone topography. The 
Andes interpose an almost complete barrier between Chile and 
Argentina because of the small number of passes; and the Zagros 
effectively bar Iran from Iraq. The Hindu Kush range, although 
at first glance it appears to furnish adequate protection to north- 
western India, has low passes and has never been‘an effective bar- 
rier from either a commercial or a military point of view. The 
Himalayan range, however, offers the combination that has already 
been suggested as ideal—a mountain range backed by a desert 
plateau, and blocks the direct way from China to India more 
effectively than any fortification that man could devise. 

That mountains, even when not perfect barriers for defense, 
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contribute nevertheless to the stability of frontiers? can be seen 
in the history of thosé countries whose frontiers are merely lines 
in open plains. The boundaries of Poland, Hungary, and the 
present Baltic states have shown a lamentable tendency to shift, 
as has the open border between France and Germany. In other 
words, the existence of a mountain range as a frontier almost . 
always offers a certain degree of security, whether or not it is a 
complete barrier. 

The preceding illustrations have made it clear that regional 
location, both in terms of sea or land orientation and in terms of 
the relative strength of neighbors, is definitely affected by topog- 
raphy and climate. These conditioning factors must be kept con- 
stantly in mind in any attempt to classify a particular state as 
having a certain type of regional location and to find in that state’s 
policy the elements characteristic of that location type. 

So we find that, although the entire policy of a state does not 
derive from its geography, it cannot escape that geography. Size, 
shape, location, topography, and climate posit conditions from 
which there is no escape, however skilled the Foreign Office, and 
however resourceful the General Staff. Belgium, with her present 
size, cannot place her industrial centers beyond the reach of enemy 
bombing planes; the present configuration of Czechoslovakia in- 
vites the loss of her western wedge of territory; Syria and Iraq will 
continue to be the crossroads between East and West; Thibet will 
always be a,barrier state; and the Arctic ports of Russia will not 
thaw. With these facts foreign policy must reckon. It can deal with 
them skillfully or ineptly; it can modify them; but it cannot ignore 
them. For geography does not argue. It simply is. 


8 Brunhes and Vallaux consistently refuse to admit the Alps and Pyrenees as 
contributing factors in the stability of the southern French frontier: “Il est à re- 
marquer que, sur le long développement des frontiéres frangaises, celles qui mon- 
trent le plus de tendances à s'immobiliser sont les frontières montagneuses des 
Alpes et des Pyrénées. Ce ne sont point ces chaines de montagnes qui contraignent 
la frontière à la fixité. Dans les Pyrénées, la fixation date de deux siècles; dans les 
Alpes, elle date de cinquante ans; mais dans Pun et dans lautre cas, la montagne 
n’a été qu’un.élément passif. L'équilibre instable des forces produit par la densité 
variable du peuplement et par les variations de valeur des territoires donne ici, 
comme pour beaucoup d’sutres faits de la géographie politique, explication du 
mouvement et du repos. C’est là une première donnée qui nous servira à ramener 
à sa juste valeur la notion des frontières naturelles.” Op. cit., p. 354. 





THE LOCALIZATION OF THE SPANISH WAR 
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In July, 1936, none of the Great Powers wanted a European war. 
But, as in 1914, the preceding three or four years had brought in 
their wake a series of incidents and developments which increased 
tension considerably and made statesmen realize that a general 
war was far from impossible. The armaments race, the Italo-Abys- 
sinian affair, the remilitarization of the Rhine zone, the Franco- 
Soviet alliance and the resulting denunciation of Locarno by 
Germany, the growth of nationalism and dictatorship, the increas- 
ing hostility of bolshevism and fascism, the apparent breakdown 
of world peace machinery—to mention only a few aspects of the 
situation—produced considerable pessimism about the chances for 
keeping the peace. On July 1, 1936, M. Blum, speaking in the 


League Assembly, emphasized “with what serious apprehension . 


France views the present situation.’ “The world at this moment,” 
he said, “is not a world of peace . . . We feel the atmosphere grow- 
ing eae ; we see the shadow looming. Everywhere the world is 
arming . . For the first time in eighteen years, a European war 
is once spain looked upon as a possibility.” 

Some two weeks later, the trouble in Spain came to a head, civil 
war broke out, and the shadow of impending conflict fell at once 
across the entire Continent. Vividly recalling the trend of events 
in 1914 when frantic attempts at localization failed, the world 
began to wonder whether the Great Powers would minimize the 
importance of their political stakes in the affair and take the 
necessary action to prevent hostilities from spreading beyond the 
borders of Spain. Such action was taken; and the unusual tech- 
nique employed to localize the Spanish war oe the subject of 
discussion in the pages that follow. 


I. ESTABLISHING THE NON-INTERVENTION AGREEMENT 


Even before the rebellion was well under way, Europe began to 
extend aid to the contesting parties in a way that boded ill for 
world peace. While the Socialist legislators of France, | on July 24, 
unanimously affirmed their ‘‘solidarité totalé avec les Republicains 
espagnols,”? Germany (and Italy) exhibited ‘‘an undisguised sym- 

1 Official Journal, Special Supplement No. 151, p. 28. 

2 Le Temps, July 25, 1936. 
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pathy towards the anti-Government forces,”? and the pro-Loyalist 
Soviet press stressed the “inevitability” of fascist intervention.‘ 
Accusations were hurled at the Blum government, and accentuated 
in Rome and Berlin,’ to the effect that the Popular Front was con- 
templating sending aéroplanes, machine guns, and other war ma- 
terials to the Spanish government. On July 30, word came from 
Algeria that a number of Italian army planes, bound for Spanish 
Morocco, had made forced landings on French soil.’ In the mean- 
time, the British, German, and Italian fleets began to concentrate 
in Spanish waters. The fear of international repercussions grew 
even graver when General Franco accused France of furnishing 
arms and planes to the Loyalists, and remarked that if his rebellion 
failed, “il songe à provoquer un incident international d'une extréme 
gravité”! . 

On July 25, the French government, cognizant of the dangers of 
unlimited intervention, quieted rumors somewhat by prohibiting 
the delivery of war materials to Spain. A week later it appealed to 
the principal governments concerned for ‘‘l’adoption rapide et 
Vobservation rigoureuse au régard de V Espagne de régles communes 
de non-intervention.”8 But even though there was agreement in 
Europe as to the principle of non-intervention, anxious days passed 
before a definite accord could be adopted. Rome expressed its dis- 
approval of the French proposals, insisting that such “indirect non- 
intervention” as press campaigns, public demonstrations, subscrip- 
tions of money, and the enrollment of volunteers should be covered 
by the agreement.’ In Berlin, public indignation ran high because 
of the shelling of the German steamer Sevilla by a Loyalist de- 
stroyer on August 4, and because of the seizure of a German aéro- 
plane which had landed in Spain.!° These delays only served to 
anger the French liberals, who charged that Germany and Italy 
were stalling for time. Consequently, the British government re- 
lieved the tension immeasurably on August 16 by announcing that 
it continued to give its “fullest support to the efforts of the French” 
to secure agreement among the Powers, and warning its citizenry 
not to assist either side in Spain." Finally, three days later, without 

3 London Times, July 30, 1936. _ 4 Ibid., Aug. 5, 1936. 

5 Of, Frankfurter Zeitung, July 26, 27, 31, 1936. 

8 London Times, July 31, 1936. 1 Le Temps, July 30, 1936. 

e Note dated Aug. 1, 1936, in L’Hurope Nouvelle Documentaire, No. 55. 


3 London Times, Aug. 7, 1936. 10 Cf, ibid., Aug. 8, 1936. 
n Ibid., Aug. 17, 1936. 
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waiting for a general agreement, the British issued a “prghibition 
order” forbidding the shipment of arms and aéroplanes to Spain.” 
This was followed, on August 21, by Italian approval; and the 
entry into force of the migneinteryention accord was assured. 

In spite of the importance of the understanding, no formal agree- 
ment was ever concluded, the contracting parties, through simple 
note exchange or oral declaration, accepting the obligation (a) to 
prohibit the direct or indirect export or the reéxportation of arms, 
munitions, and war materials to Spanish territories, (b) to include 
in the prohibition contracts in the course of execution, and (c) to 
inform interested governments of the measures taken to ensure 
the application of the agreement. Some twenty states, including 
France, Great Britain, Portugal, and Russia, voluntarily assumed 
additional obligations in that they pledged themselves “to abstain 
rigorously from all interference, direct or indirect, in the internal 
affairs” of Spain. Six states, however, including Germany and 
Italy, omitted this significant clause from their declarations. 
Furthermore, the nature of the obligations accepted varied con- 
siderably according to the reservations attached. On the other 
hand, as far as the writer is aware, no government has yet at- 
tempted to justify intervention on its part on the ground that the 
agreement was of an informal nature and thus not binding, or 
that its obligations were in any way inferior to those of other 
non-intervention states because of reservations. 


Il. THE NATURE OF THE NON-INTERVENTION AGREEMENT 


The Spanish government has branded the Non-Intervention 
Agreement as a “juridical monstrosity.” It has frequently been 
denounced as ‘‘unneutral,”’ and a violation of Loyalist rights in 
that it withheld arms from an established government. One must 
remember, however, that neutrality laws are not applicable to the 
Spanish situation, for, as Oppenheim defines it, neutrality is an 
“attitude of impartiality adopted by third States towards belliger- 


12 Thid., Aug. 20, 1936. ° 

13 See La Documentation Internationale, Nos. 32-33, pp. 18-20. 

4 Texts in L’Hurope Nouvelle Documentaire, No. 44. For an analysis, see N. J. 
Padelford, “The International Non-Intervention Agreement and the Spanish Civil 
War,” American Journal of International Law (cited as A.JI.L.), October, 1937, 
pp. 580 f. 

% See the Italian reservation concerning “indirect non-intervention”’; also those 
of Germany, Portugal, Hungary, Turkey, Yugoslavia, and Rumania. 
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ents.”!! Since the rebellion remains a domestic affair in the eyes of 
interhational law, there are few legal rules which apply, the prob- 
lem of-intervention or non-intervention being a political question 
determined largely by the policies of individual governments. 
Under the laws of neutrality, neutral states may not assist one 
belligerent to the detriment of another. While it may be unneutral 
for states to deliver war materials or grant loans to belligerents,!” 


. the transport. of such materials or the granting of loans by private 


individuals or concerns need not be prohibited.!® Neutrality is thus 


‘an attitude of impartiality ‘on the part of states, and not on the 


part of individuals.’!® Furthermore, according to the Hague Con- 
vention cited (Article 6), the responsibility of the neutral is not 
involved when persons cross the frontier “separately to offer their 
services” to the belligerents. Nor is the expression of sympathy on 
the part of a government, its press, or its public opinion a violation 
of the attitude of impartiality required of neutral states. On the 
other hand, each government may, within its own discretion, im- 
pose upon its citizens those restrictions which seem advisable in 
order to ensure neutrality. These steps may, but need not, include 
restrictions on the press, on the shipment of arms and munitions 
to the belligerents, on the right of its citizens to enlist in the forces 
of the conflicting parties, etc. 

The Non-Intervention Agreement thus extends much farther 
than the obligations of states under the laws of neutrality, for it 
not only prohibits states from sending arms and munitions, but 
covers actions by individuals as well; it is being applied not in a 
“real war,” but to a civil conflict in which belligerent rights have 
not been accorded; it has been extended to cover volunteers and 
might include public subscriptions, etc.; it is a policy, not an atti- 
tude prescribed by international law. 

The only multilateral treaty concerning our immediate problem 
is the Convention on Duties and Rights of States in the Event of 
Civil Strife, adopted at Havana in 1928. In its Article I (4), the 
contracting states agree to “forbid the traffic in arms and war 


16 L, Oppepheim, International Law, 1926, II, p. 475. My italics. 

Convention on Maritime Neutrality (Article 16) adopted at Havana in 1928. 
M. O. Hudson, Internationml Legislation, IV, p. 2408. 

18 Convention Respecting the Rights and Duties of Neutral Powers and Persons 
in Case of War on Land, in J. B. Scott, The Hague Peace Conferences of 1899 and 
1907, I1, p. 405. 

18 Oppenheim, p. 478. 
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materials, except when intended for the government, while the 
belligerency of the rebels has not been recognized, in which latter 
case the rules of neutrality shall be applied.”*° The Powers also 
agree to use ‘‘all means at their disposal to prevent the inhabitants 
of their territory ...from participating in, gathering elements, 
crossing the boundary, or sailing from their territory for the pur- 
pose of starting or promoting civil strife.” Similarly, the rules 
adopted by the Institut de Droit International stipulate that, in 
case of civil strife or “mouvements insurrectionnels,” any third 
power “est [rlestreinte á ne fournir aux insurgés ni armes, ni muni- 
tions, ni effets militaires, ni subsides,” and is especially enjoined to 
prohibit the organization of military expeditions hostile to the 
recognized government.” 

Obviously, therefore, those states which furnished arms and 
munitions to the Insurgents committed an act of intervention and 
might be held accountable by the established government. The 
Loyalists, on their part, have had the right under international 
law to purchase war materials to suppress rebellion, although this 
right is necessarily conditioned by the willingness of third states 
to coöperate. For even though, as one writer suggests, the estab- 
lished government “may expect partial “treatment from third 
Powers,’ the latter might well remain “neutral” (passively im- 
partial) if such an attitude conforms to their own interests or to 
the higher interests of the international community. Regardless of 
the term one wishes to apply—negative intervention, controlled 
intervention, counter intervention, qualified intervention, or ‘‘col- 
lective declaration of neutrality’’*—the policy of non-intervention 
would seem to be justifiable from the point of view of both inter- 
national law and world politics. Reservations adopted at the time 
of its acceptance, however, indicate clearly that the Non-Inter- 
vention Agreement was a policy devised to meet exceptional cir- 
cumstances and was not to be considered as creating a precedent 
in international law.” 

20 Text in Hudson, IV, p. 2418, 

2 Annuarie de L’ Institut de Droit International, 1900, p. 227. 

2 V. A. O’Rourke, in A.J.I.L., July, 1987, p. 410. » 

2 H. A. Smith, “Some Problems of the Spanish Civil War,” British Yearbook 
of International Law, 1987, p. 28. 

21 The Rumanian government, for example, declared that “it constitutes a par- 
ticular case which cannot create a precedent and which does not imply, for the 
Rumanian government, the obligation of recognizing the principle that a legal 
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Ill. THE NON-INTERVENTION COMMITTEE 


Since September 9, 1936, the Non-Intervention Committee, 
created at the instigation of the French government, has dealt 
more or less regularly with the general problem of non-interven- 
tion. Several striking features about the composition of the Com- 
mittee should be noted at the outset. By carefully avoiding any 
connection with Geneva, the Committee has been able to secure 
representation from Germany and Italy and at the same time it 
has avoided the necessity of inviting the Loyalist government to 
take part in its deliberations. Yet by remaining a purely European 
instrumentality™ the Committee has been embarrassed consider- 
ably by the sizeable breach in non-intervention caused by the forty 
states of the international community which have never been a 
party to the agreement.”* Further embarrassment has been caused 
by the necessity of consulting with both the Loyalist and Franco 
governments in the formulation of control projects: 

According to the French note of August 25, 1936, the Committee 
was to be charged with two main functions: (a) de réunir toutes 
informations sur les mesures prises, ainsi que, and (b) d'examiner 
et de résoudre pratiquement les dificultés se ratiachant à lV’ application 
des mesures convenues.”” In line with the first function, the Com- 
mittee, at its meeting of September 9, 1936, called for information 
concerning the legislation and other measures taken by the govern- 
ments in order to give effect to the Non-Intervention Agreement.?® 
This matertal was later assembled by the Secretary and published 
by the British government in November, 1936.” 

During October and November, 1936, the Committee busied 
itself largely with receiving and examining complaints against 
Germany, Italy, Portugal, and Russia—all accused of violating 
the agreement. Under the rules of procedure, it was the Com- 
mittee’s duty to examine such complaints in order to establish the 


government cannot obtain, at its demand, the assistance of another government 
against a rebellion?” f 

2 Besideg Spain, Switzerland is the only European state not a member. Because 
of the nature of the permanent neutrality of the Confederation, Switzerland adopted 
non-intervention measures of her own. 

2 For the position of the United States, see G. A. Finch in A.J.J.L., Jan., 1937. 

27 La Documentation Internationale, Nos. 32-33, p. 24. j 

28 Communiqué of Committee, Sept. 9, 1936. 

29 Document Cmd. 5300, Spain No. 2 (1936). For an analysis of this material, 
see N. J. Padelford, cited above. 
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facts, provided they were submitted by a non-intervention state 
and were considered by the submitting govérnment as of sufficient 
importance and based on adequate evidence to afford a “reasonable 
presumption” that some violation had actually occurred.?° This 
procedure was put to test by a veritable war of accusations and 
counter-accusations started on October 7 by a communication from 
the Soviet Union charging that the “repeated violations” of Portu- 
gal, Italy, and Germany rendered the Non-Intervention Agree- 
ment “virtually non-existent.” 

While the complaints filed were usually fairly definite and de- 
tailed, they were always very energetically denied, the resultant 
debates being at times “heated and acrimonious.” Thus the Com- 
mittee meeting of October 9, by “the noise and clamour of accusa- 
tions and counter-accusations and by the violence of invective,”’ 
was said to be “without precedent in diplomatic debate.” Yet 
sufficient evidence was never presented to condemn any particular 
government—partly because the Committee did not exercise the 
power to create a commission of inquiry to investigate more thor- 
oughly the charges made. Following its accusation of Portugal on 
October 7, the Russian government proposed that a commission 
be sent to the Spanish-Portuguese frontier to investigate the situa- 
tion and report to the Committee. The Portuguese delegate, how- 
ever, refused to discuss the proposal, and the Italian representative 
later maintained that the Committee’s competence did not extend 
beyond a simple investigation, providing in no case for a com- 
mission ‘“‘sur place.” While the rules of procedure seem to bestow 
ample power on the Committee to take those measures deemed 
necessary to establish the facts, political prudence and state sover- 
eignty prevented any concerted effort to create such an auxiliary 
organ. Consequently, in each case, after the “prosecution” and 
the “defense” were heard, the opinion was expfessed that, because 
of lack of evidence, because the alleged incidents had not taken 
place, or because they occurred before the agreement had gone 
into effect, sufficient proof of a violation had not*been received.’ 
Even if these accusations had been definitely proved, -there were 


30 Communiqué of Committee, Sept. 21, 1936. 

3i Text in L’Hurope Nouvelle Documentaire, No. 56, p. 1. 
32 London Times, Oct. 10, 1936. 

33 Communiqué, Oct. 9, 1936. 

34 See, for example, Communiqué, Oct. 28, 1936. 
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no provisions for sanctions or punitive measures against the guilty 
party. , 

The Committee has likewise been handicapped in that it has 
enjoyed no powers of a legislative nature. It has been restricted 
within the narrow limits of the original agreement, and has been 
able to progress only if and when it could command the confidence 
and approval of all of its members. A survey of the work of the 
Committee since December, 1936, will give some indication of the 
difficulties encountered in this respect. 


IV. THE PROHIBITION OF VOLUNTEERS 


While Europe’s first task was to check the unlimited flow of arms 
and. munitions into Spain, it soon became evident that something 
would have to be done to stem the tide of volunteers who were 
rapidly turning the Spanish conflict into a “Little World War.” 
On August 7, 1936, it was reported that 200 French sympathizers 
had arrived in Barcelona to offer their services to the workers’ 
militia.” Numerous other reports came through of German, Italian, 
Russian, and French aviators enlisting with the warring parties. 
By early October, the correspondent of the London Times in Ma- 
drid was able to write that Italian, French, Russian, and British 
volunteers were serving in the Loyalist ranks, and that Italians, 
Portuguese, and English had already given up their lives for the 
rebel cause.*® 

Almost mortally wounded by the prolonged wrangling with the 
Committee during October and November,’” non-intervention re- 
ceived an additional blow through the recognition of the Franco 
faction by Germany and Italy on November 18. Ten days later, 
the Spanish government, in appealing to the League of Nations, 
complained of the “armed intervention of Germany and Italy” 
that threatened to disturb world peace. These facts, coupled with 
alarming reports of volunteers arriving in Spain, led Great Britain 
to demand a detailed study of the whole problem,** and to declare, 
on December 4, that if volunteers were not prohibited “it must 
have grave repercussions on international relations outside Spain, 
in addition to prolonging the conflict in that country.’’®® 


35 London Times, Aug. 8, 1936. 38 Tbid., Oct. 6, 1936. 

37 See above, p. 242. 38 Communiqué, Dec. 2, 1936. 

39 La Documentation Internationale, No. 34, p. 44. See also London Times, Dec. 
8, 1936. 
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On the same day, Great Britain and France invited the Powers 
to collaborate in an offer of mediation: and.in the establishment of 
a control system designed, among other things, to prevent the 
entry of volunteers into Spain. The vague and somewhat dis- 


couraging replies of Germany, Italy, and Portugal‘? led tc a new . 


démarche on Christmas eve, when the recalcitrant governments 
were once more impressed with the “urgent need of putting an end 
to the flow of foreign nationals into Spain,” and were requested 
to institute the necessary measures at the earliest possible date. 

The replies to this second démarche were more encouraging, al- 
though the German and Italian responses were delayed until 
January 7,2 ostensibly because the holiday season prevented gov- 
ernment leaders from conferring on the matter.“ On January 10, 
the British government again took the initiative and put into force 
the Foreign Enlistment Act of 1870, forbidding British subjects 
to recruit soldiers for Spain, or to enroll in the contesting armies.“ 
It then suggested that the other Powers adopt similar restrictions 
pending the construction of a control system. On January 15, the 
French Chamber of Deputies, by a vote of 591 to0, bestowed upon 
the government the power to ban the recruiting and transporting 
of volunteers for Spain.“ ° 

The replies of Germany and Italy were again delayed, this time 
until January 25. It was apparent that “in any case,” as one diplo- 
mat put it, “if the experiment of prohibition is to be forced on 
Spain, the Italian bootleggers are determined that Spain shall go 
dry with at least as many gallons of chianti in her céllars as there 
may be of claret or of vodka.’’4’? Certainly it is true that during 
December and January the press contained frequent reports of 
volunteers—mostly German and Italian—landing in Spain.*® 

It was not until February 16 that a definite accord was finally 
adopted. Under its terms, the Non-Intervention Agreement was 
extended to “cover the recruitment in, the transit through, or the 

40 Texts in L'Europe Nouvelle Documentaire, No. 57. 

London Times, Dec. 28, 1936. . 

2 D'Europe Nouvelle Documentaire, No, 57. 

43 It was reported from Berlin that the final decision “may be*drawn out... 
until one more desperate effort has been made by General Franco’s forces on the 
present basis.” London Times, Jan. 1, 1937. 4 Ibid., Jan, 11, 1937. 

4 Text in L’Hurope Nouvelle Documentaire, No. 57. 

4 Le Temps, Jan. 16, 1937. 47 London Times, Jan. 18, 1987. 


48 For examples, see Bulletin of International News, XIII, pp. 503, 506, 605, 608, 
645. 
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departure from their respective countries of persons of non-Spanish 
nationality proposing to proceed to Spain or the Spanish depend- 
encies for the purpose of taking service in the present war.’’4? This 
prohibition went into effect on February 20, and enforcing legis- 
lative and administrative measures in the way of frontier guards, 
ticket and passport controls, etc., were immediately reported from 
France, Germany, Russia, Italy, Portugal, and other countries.®° 
Since the Powers likewise agreed to put the sub-committee’s con- 
trol scheme into operation on March 6, we can better appreciate 
the interrelationship of the whole mechanism if we now turn to 
the problem of establishing a control system around the borders 
of Spain. 
V. THE CONTROL SYSTEM ON LAND AND SEA 


The necessity of erecting some such control was emphasized 
dramatically on October 7, 1936," when the Soviet representative 
charged that Portugal served as a base of supplies and munitions 
for rebel troops. Declaring that non-intervention was rapidly be- 
coming “a camouflage for the rebels against the legitimate Spanish 
government,” he demanded the immediate institution of a con- 
trol of the Portuguese ports under the direction of the British 
and/or French fleet. Witile Portugal refused to discuss the prob- 
lem, a second approach was made on October 24, when Lord 
Plymouth suggested the establishment of impartial committees at 
the chief points of entry in Spain to report the circumstances con- 
cerning alleged violations of non-intervention. Spurred on by the 
realization that the simple discussion of complaints was hardly 
enough to insure non-intervention, the committee proceeded to 
elaborate a scheme of control by land, sea, and air, and on Decem- 
ber 2 submitted it to the Insurgent and Loyalist leaders for ap- 
proval.*4 

Unable to secure access to Spain, the land control system had to 
be confined to adjacent territory. The Portuguese government 
steadfastly refused to submit to supervision by international offi- 
cials, insisting that “such control would constitute a terrible prece- 

49 Text in LéHurope Nouvelle Documentaire, No. 58. 

50 Le Temps, February 20, 1937; London Times, Feb, 22, 1937. 

_ ët See also the Portuguese note of August 21, 1936, and the statement of the 
Italian representative on September 14, 1986, in La Documentation Internationale, 
Nos. 32-83, pp. 20, 28. 


8 Ibid., p. 35. 33 Communiqué, Oct. 28, 1936. 
§ The air control project was omitted, since certain states had not approved. 
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dent for the liberty and independence of small countries.” A solu- 
tion was finally reached when Portugal, in’ order to guarantee the 
fulfillment of her own rnon-intervention obligations, invited the 
British government to send observers attached to the British for- 
eign service in Portugal. This concession was made because ‘of 
Portugal’s confidence in her [Great Britain’s] attitude of im- 
partiality and of the alliance between the two countries.” 

Following considerable delay caused both by technical diffi- 
culties and by political intrigue, the resolution relating to a Scheme 
of Observation of the Spanish Frontiers by Land and Sea was 
adopted by the Committee on March 8, 1937.58 It was put into 
effect on April 19, and was in full operation by April 30. 

The machinery for the administration of the observation scheme 
fell into four divisions; the International Board for Non-Inter- 
vention, the organization for observation on Spanish land frontiers, 
the system of observation of ships, and the naval control. The 
Board, made up of a chairman and members nominated by eight 
governments (including the Great Powers), was entrusted with 
the administration of the entire mechanism—matters involving 
questions of principle being left for the Committee to settle. Access 
to Spain by land was to be guarded by 4n international force of 
265 observing officers,’ five to be stationed along the Gibraltar- 
Spanish border, 130 along the Franco-Spanish frontier, and the 
remainder in Portugal. To carry out their duties properly, these 
officers were granted ordinary diplomatic immunities, with the 
right to examine passports, to call upon authorities to verify the 
nature of particular consignments of goods, and to enter railway 
stations and similar premises in order to ascertain whether arms 
or war materials were being exported to Spain or foreigners were 
entering the country in violation of non-intervention.®® Any in- 
fractions discovered were to be reported to the Board and to an 
official of the country in which the observer happened to be 
stationed. 

Access to Spain by sea was to be watched over by a group of 550 
“observers” stationed at certain observation points, principally 
the Downs, Cherbourg, Lisbon, Gibraltar, Marseilles, Palmero, 
and Madeira.’ All ships of non-intervention states proceeding to 

55 Text in London Times, Feb. 22, 1937. 


5 Document Cmd. 5399, Spain No. 1 (1937). 57 Thid., p. 19. 
58 Document Cmd. 5899, pp. 4-5. 59 Ibid., pp. 11, 19. 
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Spanish territory were to stop at specified ‘“‘observation ports” in 
order to embark two or more observing officers, who were to 
secure information as to the cargo, inspect the ship’s papers, in- 
terrogate passengers, officers, ahd crew, and supervise unloading 
in order to determine whether there was any breach of non-inter- 
vention. To ensure execution of the observation plan, a naval 
cordon of British, French, German, and Italian warships was 
thrown about the Spanish coast. The waters to be patrolled were 
divided into eight zones and distributed so that the blockade 
against aid to the Insurgents was entrusted to France and Great 
Britain, while those portions of the coast under Loyalist control 
were placed under the supervision of Germany and Italy. In theory, 
such an arrangement should have resulted in a more alert watch- 
fulness on the part of the patrol. Actually, it led to the downfall 
of the system. 

It was the duty of the naval patrol, within ten miles of the coast, 
to verify the identity of non-intervention ships proceeding toward 
Spain, and to ascertain whether or not observing officers had been 
embarked according to regulations. The commanding officers of 
the patrol fleets were consequently given the right, when necessary, 
“to order such ships to stop, to board them, and to examine their 
certificates of registry and clearance documents,” but not the right 
of search.“ Finally, some sanction for the whole scheme was pro- 
vided in that whenever offences against non-intervention were 
reported, the participating governments agreed to “take such legal 
or other proceedings as may be found appropriate against the 
owners or masters of vessels” involved and to report to the Board 
any penalties inflicted.” 

While this “innovation in international law” functioned fairly 
well for a time, General Franco, calling it a violation of his rights, 
threatened reprisals: and the Valencia government declared that 
no one was to “detain or interfere with Spanish ships... under 
any pretext.’’® This left a sizeable gap in the non-intervention dike 
through which ships flying the Spanish flag sailed, carrying arms, 
munitions, and human war materials. This breach was further 
widened in that ships from Asia, Africa, and the Americas were 


& One officer in case of small ships. 

6 See Document Cmd. 5399, Sec. IV. Vessels complying with the regulations 
were to fly a special pennant. 

&@ bid., p. 9. & London Times, March 23, April 22, 1937. 
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likewise immune from control. Less serious, perhaps, was the fact 
that the third leg of the control tripod—air control—was missing. 
Such an arrangement would have necessitated the posting of ob- 
servers in all airports in Spain, or in outside aérodromes within 
flying distance of the Spanish border—too thorny a problem for 

the Committee to solve. ' 

Nevertheless, the mechanism largely put a stop to the influx of 
both men and munitions until May 29, when the Deutschland, of 
the German patrol, was bombed by Loyalist aëroplanes and a 
large number of the crew killed and wounded. Insisting that the 
absence of responsible government in Spain necessitated immediate 
recourse to self-help, Germany retaliated by bombarding the Medi- 
terranean port of Almeria. The German government likewise 
announced that it would “‘cease to take part in the control schemes, 
as well as in the discussions of the Non-Intervention Committee, 
as long as they have not received sure guarantees against recur- 
rence of such events.”®2 Italy followed in Germany’s footsteps, 
leaving the eastern coast of Spain unpatrolled and Europe fearful 
lest non-intervention fail completely. 

Once more the British took the initiative, and on June 12 the 
four Powers agreed that in case of attack upon patrol ships, they 
would “at once consult upon measures to be taken in concert.” % 
In the meantime, the Spanish authorities were to give some assur- 
ance that they would respect the naval control units and would 
establish safety zones “where ships can lie at anchor without risk 
of being exposed to military operations.” The agreement was thus 
framed with the double purpose of ensuring a modicum of security 
for the patrol ships and attempting to avoid a repetition of the 
Almeria incident by providing for “consultation” and a resultant 
“cooling off” period in case of attack. Germany and Italy, arguing 
that “consultation” could not diminish the right of every nation 
to defend its interests and honor against aggression, rejoined the 
Committee on June 16, and ordered their fleets to resume control 
duties off the Spanish coast. : 


54 Germany’s action was undoubtedly drastic, for it is generally agreed that a 
state should resort only to those reprisals which are “as mild and delimited as the 
exigencies of the remedial requirements will permit.” See E. C. Stowell, Interna- 
tional Law, pp. 480 ff, 

648 Note in London Times, June 1, 1937. 

& Ibid., June 14, 1937. 

8 Text of Communiqué in London Times, July 17, 1937. 
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Consultation soon had its first test. On June 19, the German ` 
press announced that‘a Loyalist submarine had unsuccessfully 
torpedoed the German cruiser Lezpzig—although apparently the 
submarine was not seen nor were the torpedoes directly observed. 
The consultation which followed ended in disagreement on the 
proposal that “an immediate naval demonstration showing the 
flag of the four Powers should be held off the coast of Valencia.’ 
France and England, objecting that the facts were not well enough 
established to warrant such action, recommended a complete in- 
vestigation of the affair. Germany and Italy, insisting that the 
facts as established by Germany were sufficient and that the only 
function of the Powers was to agree on the type of action to be taken, 
withdrew “finally” from the naval control scheme.®® While inter- 
national observers continued their duties‘at observation ports, the 
international control of French and Portuguese land frontiers was 
soon discontinued. 


VI. THE ANTI-PIRACY PATROL 


The naval patrol scheme was abandoned completely on Sep- 
tember 17, 1937, when the British and French ships on duty 
steamed away to meet a new threat—‘“piracy” in the Mediter- 
ranean. During August alone, British shipping had suffered fifteen 
lawless attacks by submarines and airplanes of ‘unknown nation- 
ality,” and the Soviet Union, Denmark, France, Turkey, and the 
Valencia government reported similar offences against their mer- 
chant vessels. While the Soviets were defiantly laying the crime 
at Italy’s door, it became*apparent that the continuation of this 
modernized piracy would severely handicap the Loyalists, for it 
virtually stopped the flow of Russian goods to Spain. To deal with 
this “intolerable situation” in the Mediterranean, the British and 
French governments called the Nyon Conference. 

Represented at Nyon (September 10-14) were Bulgaria, Egypt, 
Great Britain, France, Greece, Rumania, the Soviet Union, Tur- 
key, and Yugoslavia. Germany and Italy remained aloof, insisting 
that the matter be referred to the Non-Intervention Committee; 
but Great Britain and France made their first real show of diplo- 


87 Communiqué in London Times, June 23, 1937. 

68 Germany declared she was “not willing to expose her naval forces, while 
entrusted with an international task, to further target practice off Red Spain.” 
Text in London Times, June 24, 1937. 
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matic firmness in many months, and agreement was reached in 
spite of the absence of the fascist bloc. 

With a view to protecting ships not belonging to either Spanish 
party, the contracting states agreed® that any submarine attack- 
ing a merchant ship contrary to the terms of the London Naval 
‘Treaty of April 22, 1930,7° should be counter-attacked and, if 
‘possible, destroyed.” To carry out this purpose, the Mediterranean 
was divided into zones and assigned to the participating Powers. 
Riparian states were to operate in their own territorial waters in 
the eastern Mediterranean, while Britain and France were to pa- 
trol the western Mediterranean, Malta Channel, and the high seas 
(up to the entrance of the Dardanelles) wherever danger to ship- 
ping seemed likely to arise. The Adriatic and Tyrrhenian Seas 
were left unassigned, in che hope that they might later be allotted 
to Italy and Italian disapproval of the Conference assuaged some- 
what. 

To reduce the burden of policing such vast stretches of water, 
the signatories agreed to advise their merchant ships to follow 
certain main routes in the Mediterranean. They likewise agreed 
that submarine movements outside of certain local areas should 
be permissible only if the other Powers were notified and if such 
submarines were accompanied by a surface ship. Finally, it should 
be noted that the status of the parties in Spain was not changed 
by the agreement, which did not admit in any way the right of 
either party “to exercise belligerent rights or to interfere with 
merchant ships on the high seas.” 

Two extensions of the Nyon Agreemtnt are worthy of comment. 
On September 17, 1937, a supplementary accord was signed at 
Geneva whereby the anti-piracy arrangement was extended to 
cover attacks by surface vessels and aircraft against non-Spanish 
shipping.” This appears to be the first agreement ever made rela- 
tive to the status of aircraft attacking merchantmen. A second 
extension followed the Italian decision on September 21 to join 


6° Text in New York Times, Sept. 15, 1987. 

70 Confirmed by the Londen Protocol, November 6, 1936. 

n The London Treaty provides that submarines, like warships, “except in the 
case of persistent refusal to stop on being duly summoned, or of active resistance 
to visit or search . .. may nos sink or render incapable of navigation a merchant 
vessel without having first placed passengers, crew, and ship’s papers in a place of 
safety.” Text in Hudson, V, p. 417. 

7% New York Times, Sept. 18, 1987. 
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the naval patrol on a parity basis with England and France.” The 
plan involving this principle, as announced by the military experts 
of the three countries, recognized Italy as ‘‘a great Mediterranean 
Power,” and divided the Mediterranean so that the fleets of each 
state might guard the waters in which they are most interested.” 
That this international police force is functioning smoothly is 
attested by the fact that since its inception in September piratical 
attacks in the Mediterranean have virtually ceased.” 


VII. RECOGNITION VS. THE WITHDRAWAL OF VOLUNTEERS 


Following the creation of the control system in March, the 
Committee turned to the positive phase of non-intervention, i.e., 
the withdrawal of non-Spanish nationals engaged ‘‘directly or 
indirectly” in the rebellion. Although Italy declared on March 23 
that she “would not withdraw any of her ‘volunteers’... until 
the war had been decided by the defeat of the Spanish Reds,’’”® an 
advisory committee was later appointed to study the problem. Its 
report of May 26 stressed the need for an armistice or truce for the 
successful removal of volunteers—a prerequisite which practically 
assured the failure of the plan.” On May 29, the League Council 
resolved that the withdrawal of all non-Spanish combatants was 
the most effective remedy for a serious situation, “and the most 
certain means of ensuring the full application of the policy of non- 
intervention.”’® Then came the Deutschland and Leipzig incidents 
and a period of rather unfruitful negotiation. 

The British plan of July 14, following on the heels of other 
abortive projects, was obviausly a compromise”? designed to ensure 
effective non-intervention within the divergent views of different 
states. First of all, the control mechanism about Spain was to be 

73 An Associated Press dispatch of November 11 indicates that between 30 and 
40 Italian warships finally joined the patrol, which for nearly two months had been 
made up of some 150 British and French ships. 

™ According to the New York Times (Sept. 30, 1937), Italian ships were to patrol 
Italy’s own coast line, the Tyrrhenian Sea about Sardinia, and the coast of Libya. 

76 Two such attacks in January, 1938 (the first incident of the kind in over two 
months), caused the British government to propose a “quarantine” of submarines 
in the Mediterranean so that all submarines found outside Spanish territorial waters 
would be “classified as pirates and be liable to attack as soon as located.” See United 
Press Reports for February 2, 3, 1938. 

7% Communiqué in London Times, March 24, 1937. 

17 Ibid., May 27, 1937. 

78 Monthly Summary of the League of Nations, May, 1937, p. 98. 

7? Document Cmd. 5521, Spain No. 2 (1937). 
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reconstructed by (a) continued use of observers on ships visiting 
Spain, (b) restoration of land frontier supervision, and (c) dis- 
continuance of the naval patrol and substitution of international 
officers located in Spanish ports. Non-member Powers were to be 
invited to codperate. Further concessions to German-Italian in- 
terests were made in the proposal that non-intervention states 
extend limited belligerent rights to the warring factions in Spain.°®° 
This, it was argued, would strengthen non-intervention, since ships 
flying Spanish or non-European flags would be subjected to a 
rigorous and effective control by the conflicting parties in the 
exercise of belligerent rights. Illegitimate traffic in arms and muni- 
tions, possible under the Non-Intervention Agreement, would thus 
be stopped. 

An additional plank in the British platform was the withdrawal 
from Spain of “all persons whose evacuation is recommended in 
the Report of the Technical Sub-Committee.” In effect, this in- 
cluded those people in Spanish territory who were nationals of 
non-intervention states on July 18, 1936, and who could not prove 
that they had entered the service of either party before that date. 
Finally, the proposal established a close relationship between the 
withdrawal of volunteers and the granting of belligerent rights 
by providing that recognition should “become effective when the 
Non-Intervention Committee place on record their opinion that 
the arrangements for the withdrawal of foreign nationals are work- 
ing satisfactorily and that this withdrawal has in fact made sub- 
stantial progress.” ° 

Although the British project was quickly accepted as “a suitable 
basis for discussion,” disagreement soon arose concerning the order 
in which the two main points were to be considered. Germany, 
Italy, and Portugal maintained that the question of belligerent 
rights should be examined before the withdrawal of volunteers, 
while France, Great Britain, and Russia took the opposite view.” 
The impasse became even more formidable when the Soviet govern- 
ment declared that it could consider granting the rebels belligerent 


80 For the limitations, see zbid., pp. 4-5. Such restrictions on the’normal exercise 
of belligerent rights seem wholly outside the pale of existing international law, 

"1 Text in London Times, July 15, 1937. Included were combatants, prisoners 
of war, arms-makers, etc., as well as all “those whose activities are in any way 
susceptible of prolonging or embittering the present conflict.” 

® Communiqué, London Times, July 21, 1987. 
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rights only when the complete and loyal evacuation of foreign 
nationals should in fact have been accomplished. ` 

It is generally agreed that the war in Spain should be acknowl- 
edged and the parties accorded belligerent rights. But since recog- 
nition, when it takes place, “is from the legal point of view a 
concession of pure grace,” it may be granted or withheld by govern- 
ments depending on the benefits derived therefrom. In the present 
case, the recognition of the warring parties as belligerents would 
subject them both to the rights and duties of legal warfare and 
would damage the Loyalist cause considerably, since Franco, with 
superior naval strength, could undoubtedly exercise more effec- 
tively such rights as “visit and search at sea, the confiscation of 
contraband goods, and the maintenance of blockade.” Moreover, 
such action would be detrimental to the shipping interests of those 
states engaged in furnishing the Spanish government with sup- 
plies. 8° 

The withdrawal of volunteers raises other almost insuperable 
problems. Would the parties in Spain agree? How, and in what 
proportion, would withdrawal be effected? What constitutes ‘‘sub- 
stantial progress”? Were non-combatants (political agitators, etc.) 
to be affected? The settlement of these and other questions would 
obviously require a long period of time, and certain states feared 
that, once belligerent rights were granted, the evacuation of 
foreigners would wait “perhaps for weeks, for months, or forever.” 
The impasse was arrived at then because neither the supporters 
of Franco northe Loyalist sympathizers wished to make important 
concessions and, in common language, be left “holding the sack.” 

Following the successful Nyon Conference, the withdrawal of 
volunteers was again brought to the fore. On October 9, Italy re- 
fused the Anglo-French invitation to a three-power conference, 
but a week later she offered to withdraw a certain number of volun- 
teers “as a substantial beginning of the application of the British 
plan,” providing an equal number were withdrawn from Loyalist 


83 See Prize Cases "(1862) 2, Black, 635. 

“ W., E. Hall, A Treatise on International Law (8th ed.), p. 39. 

% C. G. Fenwick, International Law, p. 112; Stowell, p. 326. 

3 On November 29, 193% following an announced blockade of Loyalist ports 
by the Insurgents, the British government denied the right of Franco to blockade 
Spain or to attack merchant ships in or out of Spanish waters until belligerent rights 
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forces. Then, following the French five-point plan of October 16,8" 
the Italian representative suggested the creation of an interna- 
tional commission to ascertain the number of foreign nationals 
fighting in Spain and to make arrangements for their evacuation. 
With the commission’s report at its disposal, the Committee could 
decide at “which moment and in what manner belligerent rights 
should be recognized.” 88 

On October 26, France, Germany, Great Britain, and Italy 
agreed to grant belligerent rights as soon as there had been ‘‘sub- 
stantial progress” in the withdrawal, and on November 2 the 
Sub-Committee decided to approach the warring parties for their 
approval of the British plan. Only isolated Russia remained im- 
movable, although her representative urged the Committee to con- 
tinue negotiations without her and finally, on November 16, ac- 
cepted the plan without reservations. It was clear, however, that 
the old struggle of belligerent rights vs. the withdrawal of volun- 
teers had not been settled. It had merely been postponed, pending 
the long and tortuous negotiations which remain ahead of the 
Committee. 

In the meantime, the Franco régime moved one step closer to 
its goal when the British government, ‘early in November, an- 
nounced its intention of establishing a commercial attaché at the 
‘seat of Franco’s government. While Mr. Eden assured the House 
of Commons that such a step would constitute “recognition of 
neither [party] as a government or as a belligerent” ”—British 
consular agents in Manchukuo and Ethiopia are cited as examples 
—it marks the opening of a new era in the localization of the 
Spanish rebellion. With trouble brewing in the Orient, Russia is 
much less interested in Spain, and there has been less talk in Anglo- 
French circles about strong action to force the withdrawal of volun- 
teers and more talk about a general European peace settlement. 


87 The French plan included immediate withdrawal of volunteers, limited bellig- 
erent rights, a proportional “token” withdrawal, and the perfection of the control 
system. 88 New York Times, October 17, 21, 1987. « 

89 Ibid., October 27, Nov. 3, 1937. United Press reports of November 5 an- 
nounced the unofficial acceptance of the withdrawal project by both parties in Spain. 

8° During December and January (1937-38), the Sub-Committee held a number 
of meetings to study the mechanics of withdrawal, but so far little progress has been 
made. On January 11, for example, the question as to what constitutes “substantial 
withdrawal” was still unsettled. New York Times, Jan 12, 1938. 

2 Ibid., Nov. 9, 1937. 
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Constantly improved relations with Franco should ultimately re- 
sult in recognition.” Indeed, one may well raise the question of 
whether the activity of the Non-Intervention Committee, the 
offers to mediate, the continuous negotiations carried on with the 
warring parties, the refusal to aid the legitimate government, and 
engaging in intercourse with the rebels have not “amounted to 
recognition by implication.” ® 


VIII. THE LEAGUE AND NON-INTERVENTION 


As early as September, 1936, the Spanish representative in the 
League Assembly pointed out that the Spanish conflict had become 
a threat to world peace and of concern to the League of Nations. 
Condemning non-intervention as a ‘‘direct and effective inter- 
vention on behalf of the rebels,” he complained that the “blood- 
stained soil of Spain is already, in fact, the battle-field of a world 
war.’ It was not until November 27, however, that the Spanish 
government formally invoked Article XI of the Covenant, object- 
ing once more to the “armed intervention” of Germany and Italy. 
Confronted with the issue at its extraordinary session in December, 
the Council successfully shelved it by recognizing the work of the 
Non-Intervention Comnrittee and the efforts of France and Eng- 
land at mediation, and resolving that “every state is under an 
obligation to refrain from intervening in the internal affairs of 
another state.” Furthermore, it recommended to Council members 
on the Non-Intervention Committee “to spare no pains to render 
the non-intervention undertakings as stringent as possible, and to 
take appropriate measures o ensure forthwith that the fulfilment 
of the said undertakings is effectively supervised.” ” 

Again in May, 1937, the Spanish government appealed its case, 
presenting in its famous White Book one hundred and one docu- 
ments confirming “beyond all possibility of denial . . . the partici- 
pation in the Spanish conflict, on the side of the rebels, of actual 
contingents of the Italian regular army.” This, in the eyes of 
Spain, constituted “the most scandalous violation .. . of the very 


% By December 1, 1937, seven states—Japan, Germany, Italy, Albania, El 
Salvador, Guatemala, and Nicaragua—had formally recognized the Franco régime. 
Austria and Hungary followed in January. New York Times, Jan. 13, 1938. 

9% V, A, O’Rourke in 4.J.I.L., July, 1987, p. 413. 

%4 Seventeenth Ordinary Session of the Assembly, Plenary Meetings, p. 48. 

35 Minutes of the 96th (Extraordinary) Session of the Council, p. 19. 

s Oficial Journal, Special Supplement No. 168, p. 4. 
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principles .. . which form the essence and basis of the League of 
Nations.” But once again the Council only supported the work of 
the Non-Intervention Committee and urged the speedy withdrawal 
of non-combatant nationals from Spain.*” In September, 1937, the 
Assembly heaped insult upon injury by refusing to reélect the 
Spanish government to its semi-permanent seat on the League 
Council.®® 

Legally, there would seem to be no reason at all for League 
machinery to remain inactive in the Spanish case. While the re- 
bellion as such is purely an internal matter and outside the scope 
of League action,” Article X guarantees the “territorial integrity 
and existing political independence” of League members against 
external aggression. Under Article XI also, action is contemplated 
to safeguard the peace of nations. Germany might therefore, as a 
non-member, be invited to assume the obligations of membership 
for the purpose of settling the dispute between Germany, Italy, 
and Spain.!° If she should refuse (as she undoubtedly would), and 
make war against Spain (as she already has done, according to the 
Spanish government), the sanction system would be applicable. 
Since Italy has already violated the Covenant, sanctions might be 
applied against her likewise. 

Political expediency, however, frequently transcends juridical 
interpretation. The sanctions system had been tried and found 
wanting. Furthermore, the League was faced with Italy’s with- 
drawal from Geneva in case of any action of importance in regard 
to the Spanish situation.’ Since, therefore, certain membership 
differences!” clearly indicated that more coöperation could be 
secured in the Non-Intervention Committee than in the Council, 
the League was probably justified in turning the whole problem 
over to the former organ. Under both Articles X and XI, the action 
to be taken by the League is not specified, but apparently is to be 
adapted to the particular situation at hand. Consequently, as the 
Swedish government suggested, the proper move was not to set 
into motion a procedure ‘‘parallel to that of the Non-Intervention 


87 Monthly Summary of the League of Nations, May, 1937, p. 98. 

% New York Times, Sept. 21, 1987. 

89 Article XV, par. 8, excludes matters of “domestic jurisdiction.” 

100 Art. 17. 

10t See Bulletin of International News, XIII, p. 495. On December 11, 1937, 
Italy’s intention to withdraw from the League was announced. 

102 See above, p. 242. 
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Committee ... but rather to reinforce its work by giving it the 
support of the League’s authority.’! As Stanley Baldwin re- 
marked in Parliament, the League could not have done anything 
more than the Committee had aise = Wie ‘an ideal League 
might have,’’1% 

IX. CONCLUSION 


The history of non-intervention, as outlined above, is in some 
respects a sorry story of an intense desire for peace taxed almost 
to the breaking point by diplomatic maneuvering, delay, bad faith, 
and broken promises. Throughout the Spanish crisis, the former 
Entente powers, Great Britain and France, have attempted to 
reconcile the divergent views of Russia on the one hand and Italy 
and Germany on the other, in the hope of preventing the war from 
spreading beyond the borders of Spain. Their policy has been 
localization through non-intervention.™ 

This aim has not been accomplished without considerable cost; 
for Anglo-French policy, intent on maintaining European peace, 
has bowed regularly in diplomatic defeat to the more aggressive 
policy of Rome and Berlin. Thus France, confronted with the 
possibility of being encircled by fascist states, might well have 
opened her borders and allowed men and munitions to pour into 
Loyalist Spain. But each time such a possibility seemed imminent 
the French government, fearful of international repercussions, 
chose the more conservative policy. Great Britain, likewise, has 
preferred to*grant concessions rather than run any risk of open 
conflict, even though she realizes that a fascist Spain may prove 
inimical both to European democracy and to British interests in 
the Mediterranean. Both governments still hold a trump card, 
however, for even if General Franco is successful he will probably 
be forced to borrow, money from London and Paris for the recon- 
struction of Spain, and to the extent that a Franco victory becomes 
more probable in the future, better relations between France, 
England, and the Insurgents may be expected to develop. 

While France and England have coéperated closely throughout 


108 Monthly Summary, May, 1937, p. 98. 

104 Bulletin of International News, XIII, p. 468. 

105 In the words of Mr. Chamberlain (June 25, 1937), Great Britain’s policy 
‘has been consistently directed to one end and to one end only—namely, to main- 
tain the peace of Europe by confining the war to Spain.” London Times, June 26, 
1937. 
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the crisis, the Rome-Berlin axis has functioned even more har- 
moniously. Ostensibly, its purpose is to keep “Communist poison” 
from spreading beyond the confines of its parent state, and actually 
it has maneuvered to isolate Russia and to place Europe under 
control of the four Great Powers. While the various raw materials 
of Spain—mercury, copper, iron, pyrites—are undoubtedly im- 
portant factors, Mussolini has frequently assured Great Britain 
that Italy has “no territorial or strategic or even economic designs 
on Spain.” Nevertheless, Italy has more stakes there in the form 
of men, money, and munitions than any other power, and with- 
drawal might mean a considerable loss of prestige. On the other 
hand, Germany, while willing to aid her ally, has never been as 
deeply involved as Italy, and has been restrained from time to time 
by the wise counsels of the German military staff. 

For Germany and Italy, therefore, non-intervention has proved 
an acceptable policy. They have realized that any considerable 
increase in the aid extended to General Franco would correspond- 
ingly increase the danger of Anglo-French retaliation. But to with- 
draw from Spain would only insure the defeat of the Franco 
government, to which they have pledged, their support to.the end. 
Consequently, as long as England and France prefer to “ignore 
facts and cling to pretenses,” such a policy “serves German and - 
Italian purposes at minimum risk and expense.’’!% 

While few people would question the desirability of the general 
aim of Anglo-French policy (localization), there are many who 
condemn the instrument (non-intervention) by which the objective 
has been achieved. It has been argued that non-intervention has 
operated largely to the advantage of the Insurgents, that it has 
prolonged the civil war, and that Spain has been sacrificed on the 
altar of international peace. If we would face cold realities, it is 
well to envisage the alternative; and the only available alternative 
to non-intervention (actually controlled intervention) would neces- 
sarily have been intervention proper, of the uncontrolled and un- 
limited sort. In such an event, the Franco government would still 
have been in an advantageous position, for its fascist allies, because 
of the distance involved and because of an available surplus of 
arms and war materials, were much more capable of furnishing 
arms and men than were the supporters of the Loyalist govern- 


106 F, L. Schuman, ‘‘Europe’s Balancing of Power,” Events, June, 1927. 
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ment. Thus it is quite likely that without the policy of non- 
intervention the situation in Spain would not have been greatly 
different, while the increased friction resulting from unlimited 
armaments competition and conflicting political ideologies would 
have increased considerably the danger of a European conflict. 

Certainly the existence of non-intervention machinery and the 
conclusion of various non-intervention accords did much to ease 
the tension in Europe at critical periods. This was especially true 
at the time of the negotiation of the original agreement in August, 
1936. It was likewise true when the accord relative to volunteers 
was adopted, even though most of the damage had been done by 
February 20, 1937, when the arrangement went into effect. 
Furthermore, the frequent meetings of the Non-Intervention Com- 
mittee have permitted some sort of coöperation, although even the 
semblance of harmony was often lacking. Who would deny that it 
is better to have Europe’s diplomats exchange harsh words than 
not to be on speaking terms at all? 

In spite of the obvious defects of non-intervention machinery, 
one may concur in the repeated assertions of Blum, Eden, Delbos, 
and Baldwin that the policy of non-intervention has been instru- 
mental in preventing the spread of the Spanish rebellion into a 
general war. True, trouble in the Mediterranean continues and 
the “Little World War” drags on to its ultimate conclusion in the 
mud, snow, and blood of battle-torn Spain. Yet Europe’s diplomats 
have been doing their best to “forget” the civil war; and each 
month gained has been valuable, since time affords an opportunity 
for the cooling of Continental political and religious passions and 
increases the chances of a general European settlement. It is to 
be hoped that Mr. Eden pointed the way accurately when he re- 
marked (with his eyes on Europe rather than on Spain) that “a war 
postponed may be å war avoided.” 








ELECTIONS IN ALGERIA AND, THE FRENCH 
COLONIES UNDER THE THIRD REPUBLIC 


RUDOLPH A. WINNACKER 
University of Nebraska 


The representation of colonies in the French parliament is one 
of the many oddities characterizing France’s colonial system. 
Nothing similar is found in the political institutions of any other 
European colonial power. This representation is a direct result of 
the doctrines of the French Revolution, which preached the equal- 
ity of man irrespective of race, color, or political education. Thus 
during the years of the National Assembly delegates from Santo 
Domingo, Martinique, and Guadeloupe were admitted, and on 
August 22, 1792, all of the colonies were given representation in 
the national parliament.! This equality lasted until the advent of 
Napoleon and the constitution of the Year VIII, which suppressed 
the colonial deputies entirely for nearly fifty years. The political 
idealists of 1848 not only freed all slaves in the colonies, but also 
gave them the political rights of French citizens.? In good Bona- 
partist tradition, Napoleon III, in 1852, put an end to this political 
experimentation, and only Algeria participated in the plebiscites 
of 1852 and 1870.3 When the Government of National Defense 
succeeded the Second Empire and by the decree of September 8, 
1870, called an election on the basis of the electoral law of March 
15, 1849, Algeria and the colonies regained their political repre- 
sentation at Paris; and they have kept it until the present time. 

In a number of decrees, the Government of National Defense 
allotted six deputies to Algeria, two each to the colonies of Mar- 
tinique, Guadeloupe, and Réunion, and one each to those of French 
Guiana, Senegal, and French India.‘ The National Assembly, in 


1 Electoral legislation for the colonies can be found conveniently in P. Dislére- 
Traité de législation coloniale (Paris, 1906), Vol. I, pp. 366-369. 

2 In the Antilles, citizenship was reéstablished for the free colored population 
in 1831 and 1833 after the racial troubles of the preceding years, but the régime 
censttaire prevented any political changes being derived from these decrees. A. 
Girault, Principes de colonisation et de législation coloniale (3rd ed., Paris, 1904), 
Vol. I, pp. 651-654. 

3 A. Girault, op. cit., Vol. II, pp. 405-407. 

t The most important decree is that of September 30, 1870, which established 
the above-mentioned division. It was confirmed by decision of the delegation at 
Bordeaux on January 30, 1871, and of the government at Paris on February 1 of 
the same year. The latter, however, added French India, not previously included. 
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spite of its monarchist majority, was forced to follow the republi- 
can tradition, and through the constitutional laws of 1875 Algeria 
received three senators and three deputies, while Martinique, 
Guadeloupe, Réunion, and French India obtained one senator and 
one deputy each.5 The republicans and colonial enthusiasts, how- 
ever, were still not satisfied. Soon after the Senate became repub- 
lican, legislation was passed giving French Guiana and Senegal 
the deputies they had lost in 1875, and doubling the representa- 
tion of Algeria, Martinique, Guadeloupe, and Réunion, as well as 
adding Cochin-China to the list of colonies having one representa- 
tive.’ The number of colonial deputies remained fixed at sixteen 
until a few years ago, when the Algerian representation was in- 
creased from six to nine in 1928, and to ten in 1936, because of 
increases in population.’ 

Though on the surface the development of colonial representa- 
tion shows a rather uniform character, a closer investigation re- 
veals variations which do little to increase the French reputation 
for logic and order. In the first place, not all of the French colonies 
are administered by the Ministry of Colonies established in 1894. 
The protectorates of Tunis and Morocco and the League of Na- 
tions mandates are controlled by officials of the Ministry of Foreign 
Affairs, while Algeria, considered a mere extension of France, is 
governed through the Ministry of Interior. Thus any unity in 
colonial policy and representation is precluded. Secondly, not logic, 
but only historical development, can explain why Senegal is repre- 
sented and not Madagascar, why Cochin-China has a deputy while 
Annam, Tonking, and Cambodia have to do without representa- 
tion. It happened that the idea of la France d’outremer—the view 
that the French colonies were a mere extension of the French 
motherland—was popular only during the French Revolution, in 
1848, and during tlte first decade of the Third Republic. Conse- 

5 The significant laws in this case are those of February 24, 1875, on the Organi- 
zation of the Senate and of November 30, 1875, on the Election of the Chamber of 
Deputies. . 

6 Law of April 8, 1879. For the rather flimsy arguments of the colonialists de 
Mahy and Ladascade and the excellent response of the navy minister, Fournichon, 
see Journal Officiel, Chambre des Députés, Débats, June 29, 1876, Vol. III, pp. 196- 
201; February 26, 1877, Vol. I, pp. 63-77. 

1 Law of July 28, 1881. 

8 Due to the eruption of Mont Pelée and the destruction of the surrounding 


countryside in May, 1902, Martinique was represented by only one deputy in the 
legislature of 1902. 
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quently, only the remnants of the old French colonial empire and 
the first two conquests of the nineteenth-century expansion, Al- 
geria and Cochin-China, received the right to send deputies to 
Paris. In the third place, the same historical development gives 
the key to the complicated system of electoral rights existing in 
the colonies. Thus the natives and the freed slaves of the old 
French possessions, the French West Indies, Réunion, Guiana, 
Senegal, and French India have electoral rights, while the politi- 
cally more educated natives of the second French colonial empire, 
like the Moslems of Algeria and the Annamites of Cochin-China, 
have not been given the vote.® 

In other words, the present representation of the donesi in the 
French parliament is due to three historical factors: (1) The ideal- 
ists of the eighteenth century and the liberals of 1848, believing in 
the equality of man and the burning desire of the primitive races 
to shed their own customs for those of France, gave political rights 
to all the inhabitants of the French colonies. (2) The Third Re- 
public, deriving its theoretical justification from the doctrines and 
the examples of the French revolutionary leaders, gladly followed 
the precedents of 1792 and 1848 in regard to the old French posses- 
sions, but in extending political representation to the new colonies 
of Algeria and Cochin-China it excluded most of the natives from 
voting. This change in policy cannot be attributed to a new colonial 
theory. The policy of assimilation still ruled supreme, but the re- 
. volts in the West Indies at the end of the eighteenth century and 
those brought about by the economic crisis of the Sugar Islands in 
the 1850’s had shown the dangers of an over-hasty humanitarian- 
ism. (3) After 1881, the opposition of the radicals and the con- 
servatives to the colonial development, as well as the numerous 
scandals which surrounded the election of deputies outside of 


France, prevented any extension of the princtple of colonial repre- - 


sentation. When, after the World War, the colonies regained the 
favor of France, political rights were not extended to them!’ be- 
cause the policy of assimilation had been replated by the policy 


9 See S. H, Roberts, History of French Colonial Policy (London, 1929), Vol. I, 
pp. 78-83. : 

10 Except for an outburst of generosity in 1919, which gave citizenship to the 
natives of Algeria who had served in the army or navy, could read and write French, 
had been able to obtain a French decoration, or were property owners. Because of 
this law, the number of registered voters in Algeria, which had increased about 
10,000 every four years, jumped from 128,487 to 158,620 between 1914 and 1919. 
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of association, which aimed at the development of native civiliza- 
tion and reserved for France merely the supervision of that process. 

With such a diversified system of administration, representation, 
and electoral rights, only one generalization seems possible con- 
cerning the twenty colonial deputies, namely, that they and their 
predecessors are and have been republicans, with the lone exception 
of the representative of French India in the National Assembly of 
1871. This republican sentiment is due to a combination of factors. 
In the first place, after 1848 Algeria and the colonies became the 
home of political refugees. Secondly, immigration in the colonies 
came largely from republican southeastern France. In the third 
place, the freed slaves and natives who received political rights in 
1792, 1848, and 1870 were given no chance to forget that the re- 
publicans were their benefactors. And finally, in the colonies where 
the administrative officials usually have been all-powerful, their 
influence under the Third Republic has naturally been exerted in 
favor of republican candidates. Thus the republican and mon- 
archist rivalry which existed in France during the first two decades 
of the Third Republic did not take place in Algeria and the col- 
onies. Instead, electoral battles turned largely on personal and 
local, not constitutional, issues. In these personal battles, all means 
were fair; and since the majority of the voters were politically 
ignorant natives, force and violence, illegal pressure and stuffed 
ballot-boxes, were features which appeared in practically every 
colonial election. It might also be said that the colonial repre- 
sentatives (though excepting the Sugar Islands when the racial 
question became the sole issue, and Algeria in the late 1880’s when 
the Boulangists introduced anti-Jewish propaganda) have been 
ministerial deputies, voting for conservative and radical cabinets 
alike, probably because government subsidies have always been 
an important item ih colonial budgets. 

Because of the corruption and violence connected with the 
electoral farces in the colonies, the French parliament more than 
once considered suppression of colonial representation.“ Efforts in 
this direction, however, were not crowned with success, in spite 
of the fact that most elections represented a travesty of democ- 
racy, and notwithstanding the unrest which the political privileges 

u Journal Officiel, Chambre des Députés, Documents Parlementaires, 1897, Vol. 


I, pp. 8-9, 208. Ibid., Débats, July 9, 1898, Vol. II, pp. 428-429, and July 11, 1898, 
Vol. III, pp. 464-465. 
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of the Senegalese Negroes and the Untouchables of India created 
among the Arabs and the Annamites, respectively. The main argu- 
ment in favor of colonial representation seems to have been the 
possibility of trouble following any curtailment of political rights 
in the overseas possessions, together with the desire of the French 
to substantiate their leadership in political democracy by pointing 
_ with pride to their colonial representatives in parliament, “unique 
in colonial annals.” These psychological and sentimental reasons 
were used in defense of this extraordinary political system up to 
the World War, during which the man-power and the economic 
resources of the colonies came to be considered an essential factor 
in French security and prosperity. Since that time, no further 
defensive arguments have been needed, for anti-colonial sentiment, 
formerly the essence of patriotism, has come close to being con- 
sidered treason.“ . 

No matter what the theoretical justification of colonial repre- 
sentation in parliament, the importance of the colonial deputies 
in the political development of the Third Republic is far greater 
than commonly supposed. Especially since the electoral privileges 
of Algeria and the colonies are certainly not beyond dispute, it 
seems worth while to point out some of the important occasions 
on which the votes of the colonial deputies were the deciding 
factor. In the National Assembly in 1875, twelve of the fifteen 
colonial votes were cast in favor of the famous Wallon amendment, 
which was passed by a single vote. In 1885, the Tonking credits, 
finally approved on December 24, by 273 to 263 votes, obtained 
the support of fifteen of the sixteen colonial deputies, and conse- 
quently made possible the addition of the most valuable part of 
the French colonial empire. The bloc of the Lefts was saved from 
complete disintegration on January 13, 1905, when the advanced 
republicanism of the colonies accounted for thirteen of the 291 
votes cast for the Combes ministry, while only two of these depu- 
ties voted with the minority of 281. When, on March 26, 1924, the 
doom of the “national” majority was foreshadowed by the tem- 
porary overthrow of Poincaré by a vote of 271 to 264, eight of the 
colonial representatives joined the majority and only one voted 


2 If this argument were taken literally, the French colonies, with their popula- 
tion of approximately 63 millions, should have 460 senators and 897 deputies to 
France’s 307 senators and 597 deputies. 

13 For the arguments for and against colonial representation, see S. H. Roberts 
op. cil., Vol. I, p. 70; A. Girault, op. cit., Vol. I, pp. 701-708. 
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for Poincaré. Thus without the colonial deputies the development 
of the Third Republic might have taken a direction vastly different 
from that actually followed. 

Algeria. This area had six representatives in the National As- 
sembly, three from 1876 to 1881, and since that time again six 
deputies until 1928, when- the increase in population raised the 
Algerian representation to nine, and in 1936 to ten. The four to 
five million natives, Arabs and Berbers, have a right to vote for 
these deputies only in so far as they surrender their personal status 
and become naturalized. Very few, however, have taken advantage 
of this opportunity to become electors, for doing so involves re- 
nunciation of the civil, religious, and criminal laws of the Koran 
and makes the Arab an outcast among his co-religionists." Conse- 
quently, until the enthusiasm of victory in 1919 gave the rights 
of citizénship to about 30,000 natives irrespective of their personal 
status, the Algerian electorate was composed mainly of three 
classes of voters: (1) French immigrants and their descendants; 
(2) naturalized foreigners; and (8) native Jews. The number of 
actual Frenchmen is difficult to ascertain, since the statistics in- 
clude naturalized foreigners. It is probably safe to assume that a 
little more than half of the number usually cited are actually 
French. 

The naturalized foreigners are largely Spaniards, Italians, and 
Maltese. Most of the Spaniards are peasants, and since continuance 
of this status has not necessitated French citizenship, only a 
few of them have changed their nationality. Consequently, the 
Spaniards as a whole have not created an electoral problem. The 
main trouble arises from the naturalization of Italians, who have 
taken out citizenship papers mainly in order to continue to earn 
their livelihood as fishermen, since the law of 1889 permitted only 
French controlled and manned ships to fish in French territorial 
waters. It is not surprising that the votes of these “Frenchmen” 
have often been attacked, especially since many of them reside in 
Algeria only during the fishing season and some even perform their 
military service in Italy.” Moreover, since the short yearly resi- 


14 In 1890, only 736 natives had been naturalized; in 1906, their number had 
risen to 1,362. 

15 Law of February 6, 1919. 16 S. H. Roberts, op. cit., Vol. I, p. 285. 

17 Journal Officiel, Chambre des Députés, Débats, November 8, 1898, Vol. IV, 
pp. 59-75; November 11, pp. 84-99; March 3, 1899, Vol. I, pp. 781-795; ibid., 
Documents Parlementaires, 1899, Vol. I, pp. 611-699. 
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dence of these fishermen makes it possible for others to vote in 
place of these practically unknown citizens, and since their votes 
seem to be more easily purchasable than those of others, the nat- 
uralized Italians constitute one of the main Algerian electoral 
problems.'8 

The native Jews, however, have been the real storm-petrel of 
Algerian politics. They were naturalized en masse on October 24, 
1870, by a decree of the delegation at Tours, usually called the 
Crémieux decree, which gave these people full rights of citizens 
without forcing them either to renounce their personal status as 
based on the Old Testament or to show a reading or writing knowl- 
edge of French. It seems possible that this was a rather unwise 
measure, for the political education of the vast majority of these 
Algerian Jews was rather deficient, and since they were looked 
down upon by the native Arabs and Berbers, this sudden elevation 
can be counted among the important secondary causes for the 
bloody revolt of 1871. However, to consider this decree merely 
the result of the temporary influence of Crémieux, an influence 
exerted in favor of his co-religionists, seems hardly justified, for a 
project for such naturalization had been worked out by Napoleon 
III and submitted to the Conseil d'État by Ollivier in 1869. 
Nevertheless, the Thiers government believed that the naturaliza- 
tion should be restricted to those native Jews who resided in 
Algeria before the conquest in 1830 or were born of parents ful- 
filling this requirement.?° Against the votes of these Jews, the 
losing deputies have always protested, insisting that they were 
purchased by the opposition or that they were cast in a block 
under the orders of the rabbis. The charge of corruption was prob- 
ably not justified, since the deputy Thomson, against whom it was 
levelled most frequently, had married a granddaughter of Cré- 


18 Ibid., ž 

19 Journal Officiel, Chambre des Députés, Débats, February 21, 1895, Vol. I, 
pp. 594-595, 599-603. 

20 Decree of October 7, 1871. To believe the deputy Forcioli, Thiers even wanted 
to abrogate the Crémieux decree entirely, but was prevented from doing it because 
he needed the support of the Jewish bankers in floating the loans for the German 
indemnity. Ibid., February 21, 1895, Vol. I, p. 580; Ibid., Documents Parlementaires, 
1899, Vol. I, p. 6438. 

21 Tbid., Débats, November 19 and 23, 1885, Vol. HI, pp. 45-50, 72-89; Decem- 
ber 12 and 20, 1893, Vol. V, pp. 331-334, 483-491; November 4, 8, and 11, 1898, 
Vol. IV, pp. 37—39, 59-75, 84-99; June 19 and 23, 1902, Vol. II, pp. 229-230, 266- 
270. 
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mieux and hardly needed to buy the Jewish votes.” The influence 
of the religious leaders may have been something, but since only 
7,739 of the 88,000 registered voters in Algeria in 1898 were native 
Jews,” it has certainly been exaggerated. Nevertheless, the 
Marquis de Morés and his fellow anti-semites were able to convince 
a majority of the Algerian voters that the Jews were the main 
cause of their economic and political troubles, with the result that 
the 1890’s were filled with bloody pogroms and that the anti- 
Jewish party carried four of the six electoral districts in 1898. After 
the Dreyfus Affair and a return of prosperity, however, the move- 
ment disappeared almost completely.” 

Because Algeria became a place of refuge for the 1848 idealists 
and received most of its immigrants from republican southeastern 
France and the politically indifferent Corsica, a strong republican- 
ism has pervaded its whole political development. In the National 
Assembly, the Algerian deputies belonged to the advanced re- 
publican guard, but, following the evolution of Gambetta, they 
became more moderate in thé late 1870’s and the 1880’s. This 
more conservative tendency, however, was not characteristic of 
the Algerian voters, but merely of their deputies; for from 1889 
onwards the moderates*were forced to divide political power with 
the radicals or court defeat by a combination of radicals and 
Boulangists.* In 1898 came the anti-Jewish upheaval which swept 
all but the permanent fixtures of Algerian politics, Thomson and 
Etienne, out of office. Again the advanced republicanism of the 
colony asserted itself, for, in order to preserve their chances of 
reélection the newly elected nationalists were forced not to oppose 
the anticlerical legislation of the Waldeck-Rousseau cabinet. 
Nevertheless, moderates and radicals were again victorious in 
1902 and have kept their supremacy ever since. In general, the 
Algerian deputies might be called ministerialists, which can be 
attributed partially to the large subventions and the administra- 
tive power of the metropolitan government;* but whenever this 


22 Ibid., November 19, 1885, Vol. III, pp. 45-50. 

23 Toid., May 15, 1899, Vol. II, pp. 128-137. 

24 The antt-semites had to call themselves anti-Jews in Algeria, in order not to 
offend the Arabs whose champions they tried to be. 

25 In Constantine, where this division was effected in 1889, it worked well until 
1898, while in the department of Algeria, where the moderates refused to compro- 
mise, a combination of radicals and anti-Jews was victorious in 1893. 

2 Representative of this ministerialism are men like Etienne, deputy of Oran 
from 1881 to 1919, and Thomson, representative of Constantine from 1877 to 1928, 
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ministerialism leads to the support of a government too ardently 
conservative, the native radicalism soon asserts itself and the 
unfortunate deputy is promptly relegated to oblivion.?’ 

The Sugar Islands: Martinique, Guadeloupe, and Réunion. These 
three colonies are the most important remnants of the first French 
colonial empire, now fallen into a state of stagnation and decline. 
In the nineteenth century, two events dominated their political 
and economic development: the rise of the beet sugar industry and 
the emancipation of the slaves. When, after 1882, beet sugar prod- 
ucts flooded the world market, the price of sugar was permanently 
lowered, except for the World War interlude, and the prosperity 
of these monoculture islands was definitely ruined. The crisis was 
made worse by a labor shortage, caused by the liberation of the 
slaves through the Schoelcher decree of April 17, 1848. On account 
of this situation, the cane-sugar planters of the Antilles and 
Réunion were unable to compete with their more fortunate rivals 
of Hawaii, Cuba, Java, and Puerto Rico. To add to the troubles of 
these islands, frequent hurricanes made each harvest problematic, 
and the inclusion of these colonies in the French tariff system in 
1885 and 1892 cut them off from their natural markets in America 
and Asia. Moreover, the French administration has made prac- 
tically no effort to encourage a change in production from sugar 
to coffee or cocoa, such as might have alleviated the economic 
depression.?® 

Politically, the development of these colonies is controlled by 
the fact that the white citizens are outnumbered about forty to 
one by the freed slaves and their descendants. Undaunted by the 
revolts brought about by the hasty emancipation of the Negroes 
during the French Revolution, the process was repeated in 1848 
and immediately resulted in a labor shortage and an attempt of the 
former slaves to seek revenge upon their recerit masters for their 


who voted for radical and moderate governments alike, for Bourgeois and Méline 
in the 1893 legislature, for Méline and Waldeck-Rousseau in the one of 1898, for 
Combes and Rouvier in 1905, for Barthou and Doumergue in 1913, though Etienne 
abstained from voting on the first Doumergue vote. 

27 Recent political development illustrates this tendency. In the 1928 legisla- 
ture, four Algerian deputies voted consistently for Tardieu and Laval and against 
the radical cabinet of Chautemps and Steeg. Two of these deputies were defeated 
in 1932, and in 1936 only the second district of Oran, long the least radical part of 
Algeria, elected a conservative deputy. 

28 For an excellent account of the problems of these colonies, see S. H. Roberts, 
op. cit., Vol. I], pp. 499-509. 
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past sufferings.”® This racial crisis became especially acute in the 
Antilles, where the code noir, with its refined cruelty, had been 
enforced with the utmost abandonment. In Réunion, more humane 
conditions had existed, and consequently blacks and whites settled 
down in a more harmonious relationship. Though the Negroes were 
in a majority in these colonies, political leadership did not pass 
to them, for they were both lazy and politically ignorant. Their 
rightful place in the Antilles was assumed by the mulattoes, who 
drove just enough Negroes to the polls every four years to win the 
elections and to discourage the whites from any participation in 
politics.2° In Réunion, however, the conservative white planters 
were able to keep control for a longer time, losing it definitely only 
in 1914. 

Because the emancipation of the Negroes had been the work of 
the republicans, no candidate not representing this political tend- 
ency had a chance before an electorate which owed its existence to 
the idealism of the heirs of the French Revolution. Consequently, 
in the National Assembly these colonies had six radical republican 
representatives, including Schoelcher, the liberator of 1848; in the 
legislatures of 1876 and 1877, three deputies of the same political 
tendency represented these islands. But after 1881, when the re- 
publican majority definitely split into conservatives, moderates, 
and radicals, each of the colonies followed a separate political 
development. 

In Réunion, the rise and fall of political bosses determined the 
course of politics. In the 1870’s and 1880’s, the boss of the islands 
was the republican deputy de Mahy, who, relying on the support 
of the white planters, turned conservative about 1885. His fellow 
deputy followed his example. In 1893, however, the radical Brunet 
was able to break de Mahy’s control in the first electoral district, 
which he won contpletely away from the control of the planters 
during his term of office, lasting until 1905, when he was elected 
to the Senate. His place in the Chamber of Deputies was taken 
by the radical Gasparin, who built up a political machine able to 
resist all attacks until the present time. In 1914, he was able to 
wrest the second electoral district from the control of the conserva- 
tives, who had been weakened by the death of de Mahy in 1909. 

28 Contre-Amiral Aube, La Martinique (Paris, 1882), pp. 83-85. 


30 S, H. Roberts, op. cit., Vol. II, pp. 504-505; P. Gaffarel, Les colonies françaises 
(6th ed., Paris, 1899), pp. 183-134. 
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Since then, Gasparin and his allies have ruled supreme. A sample of 
their strength was revealed in 1924, when ‘the deputy Boussenot 
attempted a revolt which promptly cast him into political oblivion. 
The electoral practices in this colony have been characterized by 
extreme violence, especially during the years 1906 to 1914 when 
Gasparin was extending his power. Complaints about: govern- 
mental interference, absentee voting, stuffed ballot boxes, falsified 
electoral reports, and attempts at corruption abounded at every 
consultation of this Negro electorate." In 1906, one of the candi- 
dates was incapacitated by a well aimed stone,” and in 1914 at 
least five people were killed by paid gangs in the service of opposing 
candidates.® In spite of all these irregularities, no deputy of Ré- 
union has ever been invalidated, probably because the French 
deputies realized that the peculiar character of politics in this 
colony would hardly be affected by such a process. Thus the key 
to the political development of Réunion lies in the rivalries of 
political bosses. Personal and local issues, not political tendencies 
as they existed in France, have determined the electoral results.* 

In Martinique, the political bosses of the late nineteenth cen- 
tury were men like Godissart, Hurard, and Deproge, all of whom 
assured the native mulattoes their political jobs. Having political 
control of the islands, their next aim was economic control, and 
for this purpose they naturally adopted the ideology of the extreme 
left. Against this policy, which tended to wipe out the white 
planters, the latter revolted successfully in 1898, when the con- 
servative republicans Duquesnay and Guibert were elected depu- 
ties. A racial war in 1899 and 1900 was the result of this victory of 
the whites, culminating in bloody strikes and almost becoming the 
occasion for the overthrow of the Waldeck-Rousseau cabinet at 
the beginning of its career.** In 1906, however, the second electoral 
district, which had been practically wiped out by the eruption of 
Mont Pelée on May 8, 1902, was won back by the mulatto party 


31 Journal Officiel, Chambre des Députés, Débats, February 22 and 28, 1907, 
pp. 1558-59, 639-651; July 1, 5, and 6, 1910, Vol. II, pp. 489-496, 537-539, 565-567; 
July 7, 1914, Vol. II, pp. 461-463; March 30, 1920, Vol. I, p. 673. ° 

32 Ibid., February 28, 1907, Vol. I, pp. 639-651. 

33 Ibid., July 7, 1914, Vol. II, pp. 462-463. 

3 Ibid., July 5, 1910, Vol. II, p. 537. 

35 Ibid., March 26, 1900, Vol. I, pp. 1221-22. 

3 Ibid., February 12 and 18, March 26, 1900, Vol. I, pp. 497-498, 526, 530, 
1220-41. 
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after a wild and violent election,’ and in 1910 Duquesnay’s in- 
fluence in the first district was definitely broken. Ever since the 
colored party gained control, whatever change has occurred in the 
representation of the colony can be attributed to intra-party fights. 
The second district has remained consistently in the hands of 
deputies of socialist leanings, while the representatives of the first 
district have shown more moderate tendencies. The electoral 
practices in Martinique are similar to those in Réunion, often 
being challenged by complaints about violence, false electoral 
lists, and administrative interference.** Until 1902, none of the elec- 
tions was decided at the first balloting, since a quarter of the 
electorate could not be driven to the polls. Since then, the electoral . 
attendance has improved a little, but only in 1919 and 1924 did it 
exceed sixty per cent. 

Though dominated by the same sort of race war as Martinique, 
Guadeloupe, has never experienced under the Third Republic 
even a temporarily successful revolt of the whites. From 1881 to 
1906, the mulatto Gerville-Réache acted as the political boss of 
the colony. The personal rule of this radical deputy was challenged 
successfully for the first time in 1898, when the second electoral 
district was captured by a nominal socialist. In 1906, Gerville- 
Réache himself was defeated by the editor of the Paris socialist 
newspaper La Petite République, Gerault-Richard, who was able 
to unite all of the people who considered that they had grievances 
against the perennial deputy. Since 1912, Candace has been the 
most influential politician in Guadeloupe, being consistently re- 
elected through 1936. The other electoral district has been con- 
trolled by nominal radical-socialists, whose radicalism, like that 
of Candace, is greatly determined by the political tendency con- 
trolling the metropolitan government. Electoral practices are 
similar to those in*the other Sugar Islands, with broken voting 
urns, violent fights between the partisans of the candidates, and 
administrative interference characterizing most of the elections.®® 
A new touch, however, was added by Gerault-Richard in 1910, 
when he travelled through the islands distributing watches, medals, 
and beads to his colored followers and organized the unemployed 

37 Ibid., November 29, 1906, Vol. III, pp. 496-499. 

38 Ibid., November 29, 1906, Vol. III, pp. 496-499; June 9 and 11, 1914, Vol. II, 
pp. 134, 189-141; March 31, 1920, Vol. I, pp. 686-688; June 4, 1924, Vol. II, 
pp. 34-35. 


39 Ibid., June 16 and 24, 1906, Vol. II, pp. 241-243, 357-359; July 9, 1914, Vol. 
II, pp. 562-566; March 2, 1920, Vol. I, pp. 824-325. 
e 
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as a private body-guard for protective and parading purposes as 
well as for intimidation.” j 

French India. Besides Algeria and the Sugar Islands, only the 
five French towns of India—Pondichery, Chandernagore, Mahé, 
Karikal, and Yanaon—have been represented continuously in the 
French parliament since 1871. Of all the colonial elections, those of 
India represent the greatest travesty of democratic principles. All 
of the 200,000 Indians of these towns became French citizens in 
1848, and after the interlude of the Second Empire their privileges 
were restored in 1870. Consequently, Hindus and Moslems, Brah- 
mans and Sudras, were supposed to vote peacefully together and 
to weigh carefully the differences between a Legitimist and an 
Orléanist or a Radical and a Moderate Republican. These pious 
hopes were not realized. It must be remembered that to Hindus 
imbued with the caste system and to Moslems reared in the family 
tradition the European principle of equality was incomprehensible. 
Moreover, since religious traditions dominated their lives in mat- 
ters of justice and government, the idea of the secular state seemed 
to include a denial of the divine. Under these conditions, it was not 
surprising that elections in the French cities could before long be 
counted among the most recent of the måny mysteries of India. 

Usually fifty to sixty thousand electors were registered in French 
India, and except in the elections of 1876, 1877, and 1889, more 
than thirty thousand of these were reported to have voted. This 
remarkable result was not due to an inordinate love among the 
Hindus for the voting process, but was brought about by one of 
the best organized systems of corruption and violence existing 
anywhere in the world. The political boss of India from 1870 until 
his death in 1908 was Madou-Chanemouganelayoudamodéliar, 
better known as Chanemougam." In 1871, this merchant’s favor 
fell upon the son of a former governor of India, Desbassayns de 
Richemont, who happened to be a monarchist.” After the latter’s 
promotion to the Senate in 1876, however, moderate republicans 
became the consistent choice of Chanemougam.-Godin was the 
representative from 1876 to 1881, when the number of his sup- 
porters suddenly dropped from 15,314 to 463. A similar fate 
awaited Pierre Alype, who represented India from 1881 to 1898. In 
the latter year, he lost the favor of Chanemougam, with the result 

40 Ibid., June 16 and 17, 1906, Vol. II, pp. 240-241, 251-257. 

4 Ibid., December 4, 1902, Vol. III, pp. 706-710. 

# G. Hanotaux and A. Martineau, Histoire des colonies françaises et de Vexpan- 
sion française dans le monde (Paris, 1934), Vol. Y, pp. 307-308. 
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that only nine of the 26,175 electors who had supported him in ` 
1893 remained loyal five years later. Henrique-Duluc was easily 
victorious in 1898 and 1902, but in 1906 Chanemougam’s machine 
ran into its first real trouble ‘in thirty-five years. Lemaire, the 
governor of India from May 27, 1904, to March 10, 1905, was 
recalled at the latter date, but not removed outright. His ad- 
ministrative influence was apparently still strong enough to win 
over some of the electoral bosses, thus making the electoral results 
somewhat closer than ever before. The electoral officials of India, 
having to choose between the administration and Chanemougam, 
extricated themselves from the dilemma by proclaiming neither 
candidate as deputy, thereby leaving it to the Chamber of Depu- 
ties to decide whether the result of 17,757 votes for Henrique- 
Duluc and 16,654 for Lemaire was acceptable. The Chamber, 
however, was able to subtract 3,500 from the total of Chanemou- 
gam’s candidate, and then proclaimed Lemaire the lawfully elected 
deputy. The former governor was unable to repeat this victory, 
. although he tried in 1910, 1914, and 1919. Sadassivam, the suc- 
cessor of Chanemougam at the latter’s death in 1908, imported 
armed gangs from British India, and by killing and wounding 
about 150 obstreperous electors was able to assure the victory 
of Paul Bluysen, the deputy from 1910 to 1924. Angoulevant, a 
former governor, became the Indian representative in 1924, but 
was quickly dropped in 1928, when he received only 3,829 votes 
as compared with 35,070 in 1924. Since that time, the political 
bosses of French India have been successful in fending off any 
serious opposition. 

Since none of the deputies who have represented India in the 
French parliament have known any of the dialects spoken by the 
people of the five towns, electoral campaigns are a useless refine- 
ment in the district, where in 1898 only 500 of the 60,000 registered 
voters were Europeans. Most of the candidates do not even go to 
India for the electoral period. All the arrangements are usually 
left to the locak bosses, who prepare the electoral lists, draft the 
“right” people to supervise the elections, stuff the ballot boxes at 
the proper moments,“ and hire gangs if necessary to scare the 


43 Journal Offciel, Chambre des Députés, Débats, March 4, 11, and 15, 1907, Vol. 
I, pp. 697-701, 790-791, 807-816. 

4 Ibid., July 1 and 5, 1910, pp. 490-492, 530-534. 

45 Ibid., July 11, 1898, Vol. III, pp. 466-468. 

According to the deputy d’Estournelles, the “great elector’ did not even 
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opposition. A decree of April 8, 1898, which tried to reform Indian 
politics’ by assigning two government interpreters with police 
powers to each voting bureau, failed to bring about any improve- 
ment, serving merely to make it more difficult to prove the exist- 
ence of frauds.‘7 Thus India has continued its native electoral 
practices undisturbed, with violence, death, and fraud as much a 
common occurrence as before 1898,48 and the Indian deputies have 
continued to support any French government which has given the 
proper satisfaction to their electoral bosses. 

Guiana and Senegal. Though these two colonies had deputies 
in the Convention of 1792, the 1848 assemblies, and the National 
Assembly of 1871, the latter believed that electoral districts having 
only 5,737 and 4,277 registered voters should be abolished.*® The 
republicans and the colonial enthusiasts, however, were able to 
revive the representation of Guiana and Senegal in 1879, and since 
that time the few hundred Frenchmen in these colonies have agreed 
or fought among themselves for candidates selected for purely 
personal and local reasons. At the same time, they have paid or 
forced the natives to vote for these favorites. 

French Guiana has never had more than 5,000 voters out of a 
population of 44,000.°° This electorate is contposed of a few hundred 
white people, mostly government officials, and the descendants of 
the freed slaves of 1848 or more recent colored immigrants from the 
Antilles, who have settled mostly in the coastal towns. In fact, 
almost the entire electoral process takes place at Cayenne, a town 
of ten thousand inhabitants at the present time. From 1879 to 
1898, Franconie was in control of the electoral situation. His tem- 
porary flirtation with Boulangism in the 1880’s and his later 
conversion to socialism brought about an electoral revolt which 
sent the more moderate Ursleur to the Chamber in 1898 and 1902, 
but ended in another victory for Franconie in 1906. Since that time 
bother in 1898 to put the ballots in the boxes, but simply reported fictitious results. 
Ibid., July 11, 1898, Vol. III, pp. 464-466. 

ar Ibid., December 4, 1902, Vol. III, pp. 706-710. 

48 Ibid., December 2, 1893, Vol. V, p. 191; July 8 and 11, 1898, Vol. III, pp. 408- 
409, 464-468; December 4, 1902, Vol. III, pp. 706-710; March 4, 11, and 15, 1907, 
Vol. I, pp. 697-701, 790-791, 807-816; July 1 and 5, 1910, Vol. II, pp. 490-492, 
533-534; June 22, 1914, Vol. II, pp. 274-276; March 2, 1920, Vol. I, pp. 325-326; 
July 31, 1924, Vol. II, p. 648. 

49 Journal Officiel, Chambre des Députés, Documents parlementaires, 1876, Vol. 
IV, pp. 239-243. 


50 Of these 44,000 inhabitants, about 6,000 are prisoners, 3,000 are natives living in 
impenetrable forests, and over 10,000 are gold miners without a permanent residence. 
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deputies, affiliated more or less with the Radical party, have 
fought among themsélves for the favor of the two and a half 
thousand electors necessary for election, often resorting to fraud 
and violence to obtain the desired result." 

At Senegal, the electoral practices are the same as at Guiana, 
with officials and representatives of the French commercial houses 
in the colony controlling the voting. The process is somewhat 
complicated, however, by the fact that only the natives of four 
communes—Saint Louis, Rufisque, Gorée, and Dakar®—have 
received electoral rights. The electoral process consists of obtain- 
ing the support of the majority of the local negro chiefs who will 
lead their followers en masse to the voting places, where open 
voting has occurred at times to assure their employers that they 
were obtaining their money’s worth." From 1879 to 1898, repub- 
licans faintly radical were elected in this manner, but during the 
following two legislatures the local merchants brought about the 
election of conservative republicans. Since 1902, only radicals 


. have represented this colony. In 1914, an interesting problem arose 


concerning the election of the colored deputy Blaise Diagne, who 
as a native of Senegal possessed electoral, but not political, rights. 
Moreover, he had not performed the military service demanded of 
all deputies by the law of August 14, 1893." These technicalities, 
however, were waived in favor of Diagne, the first native deputy 
elected against the wish of the commercial interests of the colony. 
Constantly reélected since that time, Diagne seems to have made 
his peace with the local powers, for his parliamentary record 
shows him to be a good ministerial deputy and his local opposition 
has shifted from the right to the left. 

Cochin-China. The electoral problem in this colony is simplified 
by the fact that the number of registered electors has never reached 
5,000. No deputy-has every received more than 1,566 votes, the 


„all time high reached in 1936. The district was established in 1881 


when France controlled only the southern tip of Indo-China, and 


5 Journal Offictel, Chambre des Députés, Débats, March 30, 1920, Vol. I, pp. 
673-674; July 11, 1924, Vol. II, pp. 398-394; July 6, 1928, Vol. II, pp. 539-540. 

8 Gorée was amalgamated with Dakar in April, 1929. 

& S. H. Roberts, op. cit., Vol. I, p. 81. 

5 Journal Officiel, Chambre des Députés, Débats, July 7 and 9, 1898, Vol. ITI, pp. 
366-367, 428-482. 

56 Ibid., July 7, 1914, Vol. II, pp. 463-465. In 1916, the natives of the four com- ` 
munes were made full-fledged citizens, but the unrest created by this law among 
the white Arabs and the other natives led to the revocation of the favor in 1922. 
S. H. Roberts, op. cit., Vol. 1, pp. 314-316. 
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consequently the protectorates of Tonking, Annam, Cambodia, 
and Laos are not represented in the French parliament. The 
electoral right was limited, as in Algeria, to French residents, 
officials, and naturalized natives. Of the latter, there are very few, 
and the active voters seem to be mainly the French officials of 
Saigon and environs. Their choice has usually fallen upon rather 
conservative republicans, among whom the former governor of 
Indo-China, Le Myre de Vilers, deputy from 1889 to 1902, and the 
former resident supérieur of Cambodia, and Outrey, representative 
from 1914 to 1936, enjoyed the longest tenure of office and also 
were the most conservative deputies. An attempt of dissident can- 
didates to break the control of the French officials of importing 
natives from French India proved abortive, when the Conseil d’État 
ruled that their electoral rights were effective only on Indian soil.*” 
Except for occasional complaints about administrative and finan- 
cial pressure,®® the elections in Cochin-China are rather uneventful, 
but their political importance is somewhat vitiated by the lack of 
a sizable electorate. 


In conclusion, it may be said that, judging by the few elections 
which have been contested, electoral customs in the French colo- 
nies must have improved greatly during "the last decade. If the 
- improvement is genuine, and not simply a matter of resignation, 
the electoral experiment of the French among their colonial sub- 
jects seems somewhat justified. Nevertheless, before this experi- 
ment can be called a success, the French will have to solve the 
problems of native electoral rights in Algeria and Cochin-China, 
as well as the question involving the representation of the as yet 
politically unprivileged parts of their empire. As long as the two 
policies of assimilation and association coéxist, colonial representa- 
tion will add to the difficulties of the French in their overseas pos- 
sessions. No amount of reasoning will convince the Arabs and 


Berbers that their failure to receive electoral rights which have. . 


been given the Senegalese is warranted, and a similar situation 
disturbs the people of Annam, Madagascar, Tahiti, and many 
other parts of the empire. In the solution of these problems lies 
the future of colonial representation. 


56 S. H. Roberts, op. cit., Vol. II, p. 452. 

st Journal Officiel, Chambre des Députés, Débais, October 30 and November 5, 
1888, Vol. IV, pp. 282-283, 297-307. 

58 Ibid., February 26 and March 1, 1886, Vol. I, pp. 328-324, 400-415; July 10, 
1902, Vol. II, p. 695; July 9, 1914, Vol. II, p. 662. 
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THE CONSTITUTIONAL DECISIONS OF THE SUPREME COURT OF 
THE UNITED STATES IN THE OCTOBER TERM, 1936 


ROBERT E. CUSHMAN 
Cornell University 


The 1936 term of the Supreme Court will probably be rated a notable 
one. This is due both to the Court’s own work, and to certain extraneous 
occurrences which could hardly fail to have some impact upon it. In any 
attempt to evaluate the work of this term, one should bear in mind the 
following facts: First, a month after the Court convened President Roose- 
velt was reélected by one of the most impressive popular and electoral 
majorities in our political history. Second, in February the President sub- 
mitted to Congress his proposal for the reorganization of the Supreme 
Court, including the enlargement of its membership by the addition, up to 
fifteen, of a new Justice for every one remaining on the Court beyond the 
age of seventy. This proposal aroused violent opposition, the debates on 
it continued for many months, and ultimately the plan was defeated 
largely through the efforts of the President’s own party. The discussions 
on this proposal were going on during much of the time in which the Court 
was sitting. Third, in every case in which New Deal laws were attacked, 
they were held valid. These results were accomplished in many instances 
by five-to-four margins, and in the Minimum Wage Case by a five-to-four 
reversal of a previous five-to-three decision. It may be added that there 
were thirteen five-to-four decisions on constitutional questions, one five- 
to-three decision, and one four-to-three decision. These facts are spread 
upon the record as part of the background of the Court’s work. No sug- 
gestion is made as to what inferences, if any, may be drawn from them. 


A. QUESTIONS OF NATIONAL POWER 


I, THE COMMERCE POWER 


(1) The Railway Labor Act Case. Under the Transportation Act of 1920, 
the railroads were returned to private operation. The act created a Rail- 


= way Labor Board with power to intervene in railway labor disputes, 


conduct investigations, make findings as to the merits of the controversy, 
and issue orders. The Board assumed that it had power to enforce its or- 
ders, but in Pennsylvania R. R. Company v. United States Railway Labor 
Board! the Supreme Court held that the powers granted were merely 
persuasive and not coercive. There is “no constraint upon them [the par- 
ties to the dispute] to do what the board decides they should do except 
the moral constraint ...of publication of its decisions.” To meet this 
1261 U.S. 72, 1923. 
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situation, Congress passed in 1926 the Railway Labor Act creating the 
United States Board of Mediation. This law was given teeth. The arbitra- 
tion of railway labor disputes remained voluntary, but an arbitral award 
made by the Board of Mediation was enforceable in the courts. The 
statute specifically recognized the right of employers and employees to 
deal with each other through representatives of their own choosing, and 
it forbade “interference, influence, or coercion exercised by either party 
over the self-organization or designation of representatives by the 
other.” This act was held constitutional in Texas and N. O. R. Co. v. 
Brotherhood of Ry. & 8.8. Clerks.? The act of 1926 was further strength- 
ened by amendment in 1934. “Yellow dog contracts” (contracts under 
which workmen agree not to join labor unions) are forbidden. The right 
of workmen to organize is more adequately guaranteed. Railroads are 
forbidden to interfere in any way with the labor organizations of their 
men or to form or give support to unions. Complete freedom in the 
selection of representatives for collective bargaining is guaranteed. The 
National Mediation Board is set up to replace the United States Board 
of Mediation. When disputes arise, the Board has power to investigate 
and to certify the name of the organization which is authorized to repre- 
sent the employees. The railroads are legally bound to “treat with the 
representatives so certified,” although there is, of course, no compulsion 
to reach an agreement. 

In Virginian Railway Company v. System Federation No. 40,3 the 
validity of this act was attacked. A dispute had arisen between the rail- 
road and the Federation. The National Mediation Board had certified 
the Federation as the representative of the shop craft employees to deal 
with the railroad. The railroad refused to treat with the Federation, and 
an injunction was sought to compel it to do so and to cease to interfere 
with the free choice of representatives by this group of employees. 

In a unanimous opinion, written by Mr. Justice Stone, the validity of 
the Railway Labor Act is upheld and the lower court’s order granting the 
desired injunction is sustained. The opinion may be summarized as fol- 
lows: (a) The act of 1934 was clearly intended to be mandatory. It is 
true that it does not compel the parties to a labor dispute to reach an _ 
agreement, but it does compel them to treat with each other in an effort 
to reach such agreement. (b) This is a proper case for relief in equity. 
(c) The act itself is a valid exercise of the commerce power. The workmen 
involved are what is known as “back shop” men engaged in various forms 
of repair service. Their work, however, is intimately connected with the 
whole process of interstate transportation and forms a vital part of it. 
Strikes in the shops would seriously cripple interstate transportation. 
(d) The statute does not deny due process of law. The exercise of the 

2 281 U.S. 548, 1929. 3 300 U.S. 515, 1937. 
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commerce power is not arbitrary nor unreasonable. The act may be dis- 
tinguished from the so-called ‘“‘Anti-Coercion Act” invalidated in the Adair 
case‘ on the ground that the present statute does not interfere with the 
railroads’ right to select or dismiss individual employees. (e) The order 
of the National Mediation Board recognizing the Federation as the true 
representative of the shop men was not rendered void by the fact that in 
the election held to determine the choice of the men for this purpose the 
Federation received the support of a majority of those voting, but not a 
majority of all the men employed. This is held to be a proper and effective 
choice. (f) Finally, the Norris-LaGuardia Act restricting the use of in- 
junctions in labor disputes was intended to apply to wholly different 
situations and is inapplicable here. 


(2) The National Labor Relations Act Cases. Prior to 1933, federal 


efforts to deal with labor disputes were confined to the field of railroad 
transportation. In the National Industrial Recovery Act, however, bad 
labor conditions were declared to affect interstate commerce adversely, 
and the codes of fair competition set up under the statute were required 
to guarantee reasonable hours and wages, to outlaw “yellow dog” con- 
tracts, and to forbid child labor. To deal with labor disputes, the Presi- 
dent set up simultaneously by executive order a National Labor Board,’ 
and this was replaced in 1934 by a National Labor Relations Board. These 
bodies were badly organized, equipped with insufficient powers, and 
managed to accomplish vety little. They passed out of the picture when 
the N.I.R.A. was invalidated in the Schechter case.’ 

In 1935, Congress passed the Wagner Labor Relations Act, the first 
genuinely regulatory federal statute to deal with the relations between 
labor and capital. The act begins with a statement of policy. It is the 
policy of the act to encourage collective bargaining, the protection of self- 
organization by employees, and the designation of representatives of 
their own choosing for the purpose of negotiating the terms and conditions 
of employment. These measures are effective means of preventing the 
burdening and obstructing of interstate commerce by strikes and labor 
disputes. Such strikes and labor disputes have the effect of (a) impairing 
the efficiency and safety of operation of the instrumentalities of inter- 

state commerce, (b) interrupting the current of commerce, (c) restraining 
or controlling the flow of goods in interstate commerce or the prices of 
such goods, and (d) causing the diminution of employment and wages 
in such volume as to disrupt the markets for goods which move in inter- 


4 Adair v. United States, 208 U.S. 161, 1908. 

5 This first Board was created by a press release from the White House and was 
later supported by an executive order. 

8 Schechter y. United States, 295 U.S. 495, 1935. For comment, see this Review, 
Vol. 30, p. 58. 
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state commerce. Inequality of bargaining power between labor and capi- 
tal obstructs the flow of commerce and aggravates recurrent business 
depressions by depressing the wage rates and the purchasing power of 
wage earners. Finally, the protection by law of the right of employees to 
bargain collectively promotes the free flow of interstate commerce. 

The policy thus defined is made effective by the following methods: 
(a) A number of specific “unfair labor practices” by employers are defined 
in the act. These include interference with the freedom of self-organiza- 
tion by workmen or with the formation of labor unions for the mutual 
benefit of the men; the domination of or interference with a labor union, 
or the giving to it of financial support; discrimination in regard to wages. 
or tenure of employment for the purpose of encouraging or discouraging 
membership in a union; discharging or discriminating against workmen 
for filing charges or giving evidence under the provisions of this act; and 
refusing to bargain collectively with the accredited representatives of 
employees. (b) The act creates a National Labor Relations Board, an 
independent agency with power to investigate complaints of unfair labor 
practices and to issue ‘‘cease and desist orders” enforceable in the courts. 
This, it will be observed, is closely similar to the power given to the 
Federal Trade Commission to prohibit unfair competitive trade prac- 
tices. 

Constitutional attack upon the Wagner Act reached the Court in five 
cases. Three of these involved the application of the statute to employers 
engaged in manufacturing goods for the interstate market, and these are 
the most significant of the group. The most striking of the three is Na- 
tional Labor Relations Board v. Jones and Laughlin Steel Corporation.” 
The company had discharged some of its men because of their labor union 
activities, and the Board had ordered it to reinstate these men and to 
cease such discrimination. The validity of the statute and of the Board’s 
order was upheld in a five-to-four decision, Chief Justice Hughes speaking 
for the majority. He points out that the company is the fourth largest 
producer of steel in the United States, having under its control in one 
integrated system all phases of production and distribution. ‘“‘They draw 


in the raw materials from Michigan, Minnesota, West Virginia, Penn- , - 


sylvania, in part through arteries and by means controlled by thé re- 
spondent; they transform the materials and then pump them out to all 
parts of the nation through the vast mechanism which the respondent 
has elaborated.” He then makes the following points in support of the 
validity of the statute: (a) The act does not apply to all industry but only 
to such labor relations as are directly involved in interstate commerce 
and in which labor disputes would burden that commerce. (b) The act 
merely safeguards rights of workmen which have already been held to be 
7301 U.S. 1, 1987. 
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subject to legal protection. (c) The act may properly be applied to an 
employer engaged in production under the conditions here existing. The 
relation of the company’s activities to the “stream of commerce” is clear 
and direct, whereas in the Schechter® and Carter® cases it was indirect 
and remote. (d) Unfair labor practices in the company’s business would 
directly obstruct interstate commerce. Strikes would have results on that 
commerce which would be “immediate and catastrophic.” (e) Finally, the 
act does not deny due process of law, nor does it violate the jury trial 
provision of the Seventh Amendment. Mr. Justice McReynolds wrote a 
dissenting opinion declaring “any effect on interstate commerce by the 
discharge of employees shown here would be indirect and remote in the 
highest degree.” Furthermore, the statute interferes with the freedom of 
contract of employers and employees to a degree which denies due process 
of law. 

In National Labor Relations Board v. Fruehauf Trailer Co.,!¢ the same 
result was reached by the same majority of the Court. The company had 
discharged some of its men because of labor union activities and had been 
ordered to reinstate them. The trailer company manufactures trailers 
which are shipped to all parts of the country. The Court sustained the 
conclusions of the Board that the manufacturing and assembling opera- 
tions which went on at the company’s Detroit plant “are essentially 
connected with and dependent on the purchase, sales, and distribution 
operations without the state of Michigan.” They are, therefore, within the 
reach of the act. 

In National Labor Relations Board v. Friedman-Harry Marks Cloth- 
ing Co.," the same issues were presented. The company is engaged in 
manufacturing men’s clothing, and is a relatively small establishment. 
Since its raw materials are shipped in through interstate commerce and 
its finished products distributed all over the country, it falls within the 
scope of the act. 

In Associated Press v. National Labor Relations Board,” a new line of 
attack was invoked by the appellant. The Associated Press discharged 
one of its news editors because of his activities in organizing and further- 
ing the American Newspaper Guild, and the Board ordered his reinstate- 
ment. Here again the Court divided five-to-four, and Mr. Justice Roberts 
wrote the majority opinion. There was no difficulty in agreeing that the 
Associated Press i$ engaged in interstate commerce and that the work of 
the editor in question was directly connected with that commerce. It was 
urged upon the Court, however, that the Board’s order amounted to an 


8 295 U.S. 495. 

? Carter v. Carter Coal Co., 298 U.S. 238, 1936. For comment, see this Ruvizw, 
_Vol. 31, p. 259. 

10 301 U.S. 49, 1937. u 301 U.S. 58, 1937. 12 301 U. S. 103, 1987. 
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invasion of the freedom of the press, and therefore violated the First 
Amendment. The Associated Press must have an unrestricted right to 
discharge its editorial writers in order to make possible the free and un- 
biased treatment of the news. Without such right of discharge, it cannot 
protect itself from the partiality and bias of its editorial employees. 
“Any regulation protective of union activities or the right collectively to 
bargain on the part of such employees is necessarily an invalid invasion 
of the freedom of the press.” The majority opinion rejects this conten- 
tion. The act does not compel the Associated Press to employ anyone. 
It does not require it to continue to employ an incompetent editor. It is 
at liberty to discharge this particular editor, or any other, for any other 
reason than his relationship to a labor organization. The Associated Press 
is not free from legal regulation because it is an agency of the press. The 
provisions of the act in no way infringe that freedom. 

In an interesting dissenting opinion, Mr. Justice Sutherland urges that 
freedom of the press is abridged by the application of the statute in this 
particular case. He draws an interesting distinction between the restric- 
tions upon federal power set forth in the First Amendment and the more 
generally stated limitations embodied in the due process clause of the 
Fifth Amendment. ‘The difference between the two amendments is an 
emphatic one and readily apparent. Deprivation of a liberty not em- 
braced by the First Amendment, as, for example, the liberty of contract, 
is qualified by the phrase ‘without due process of law’; but those liberties 
enumerated in the First Amendment are guaranteed without qualifica- 
tion, the object and effect of which is to put them in a category apart 
and make them incapable of abridgment by any process of law.” 

The last of the five cases is Washington, Virginia & Maryland Coach 
Co. v. National Labor Relations Board."® Here again employees had been 
discharged for labor union activities and their reinstatement had been 
ordered. There was no dispute as to the fact that the coach company was 
engaged in interstate commerce or that the employees involved were 
doing work connected with that interstate commerce. The application 
of the act was accordingly upheld by a unanimous Court. 

It will readily be seen that these cases push federal power farther into 
the field of manufacturing and production than any previous decisions 
have done. It is important to note, however, that in none of them does 
the Court generalize beyond the facts of the case. Thefe is no broad hold- 
ing that all labor relations in industries producing goods for the inter- 
state market are to be regarded as directly connected with interstate 
commerce. On the contrary, in each case there is most careful analysis of 
the scope and organization of the business carried on, the closeness of its 
connection with interstate commerce, and an appraisal of the results upon 

13 301 U.S. 142, 1937. 
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that commerce which would ensue from strikes or labor disturbances in 
the particular employments involved. In other words, the Labor Rela- 
tions Act is valid in these five cases, but may not be valid in its applica- 
tion to the next five cases. We have'a federal statute regulating interstate 
commerce the validity of which and the applicability of which to con- 
crete situations must depend upon a judicial finding in each case that 
there is a close relationship between the particular employment involved 
and the stream of interstate commerce. 

(8) The Ashurst-Sumners Convict-Made Goods Act. In 1934, the Hawes- 
Cooper Act went into effect providing that convict-made goods trans- 
ported into any state should be subject upon arrival therein, whether in 
original packages or otherwise, to the operation of state laws as if pro- 
duced in the state. This act, modelled upon the Wilson Act of 1890, was 
upheld in Whitfield v. Ohio.“ In 1935, this was strengthened by the pas- 
sage of the Ashurst-Sumners Act, patterned after the Webb-Kenyon Act of 
1913. This act made it unlawful knowingly to transport in interstate or 
foreign commerce goods made by convict labor into any state where the 
goods are intended to be received, possessed, sold, or used in violation 
of its laws. Furthermore, convict-made goods must be plainly labelled as 
such. In Kentucky Whip and Collar Company v. Illinois Central R. R. 
Co., a unanimous court, speaking through Chief Justice Hughes, up- 
held the statute. He points out that the power of Congress over inter- 
state commerce may be used for police purposes and may extend to pun- 
ishing the use of such commerce as an agency to promote “immorality, 
dishonesty, or the spread of any evil or harm to the people of other states 
from the state of origin.” Such evil may proceed from the inherent nature 
of the goods transported, as in the case of diseased or noxious articles, 
impure food and drugs, etc., or it may lie in the purpose of the trans- 
portation, as in the case of lottery tickets or the transportation of women 
for immoral purposes. In setting up these prohibitions, Congress may give 
effect to its own policies with regard to the instrumentalities of interstate 
commerce as in the case of commodities owned by interstate carriers. 
But Congress may alsp use this power as a means of protecting the states 
and furthering their policies in cases where unrestricted freedom of inter- 
state commerce would result in the frustration of valid state laws. Con- 
gress may, in short, use its power to regulate interstate commerce in such 
a way as to prevent that commerce from being used to impede the carry- 
ing out of state policy. The Chief Justice states that there is no conflict 
between this ruling and the doctrine of Hammer v. Dagenhart,’* inas- 
much as the federal child labor act “had as its aim placing local produc- 
tion under federal control.” 


14297 U.S. 481, 1936. For comment, see this Review, Vol. 31, p. 262. 
15 299 U.S. 334, 1937. 16 247 U.S. 251, 1918. 
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The case raises, however, some interesting questions. There can hardly 
be any difference between the legal status of- goods made by convict 
labor and goods made by child labor. A statute, therefore (and one is now 
pending in Congress), which forbade the transportation of child-made 
goods into states the laws of which forbade their production or sale, 
would appear to be fully covered by the decision in the present case. In 
the case, however, upholding the validity of the Webb-Kenyon Act," 
it was emphasized that Congress was excluding from interstate commerce 
goods shipped in violation of state law, but that these goods (intoxicating 
liquor) could be directly excluded from interstate commerce by Congress 
itself. Under the theory of Hammer v. Dagenhart,'® it seems clear that 
Congress may not exclude from interstate commerce goods made by 
children or, we may assume, goods made by convicts. This leaves us the 
anomalous theory that Congress may bar goods from interstate com- 
merce when their transportation is objectionable to the states, but may 
not bar the same goods merely because their transportation is objection- 
able for the same reasons to Congress.’® 


II. TAXING POWER 


(1) Social Security Act Cases. The Social Security Act of 1935 is an 
elaborate statute comprising eleven titles. Its essential provisions are as 
follows: (a) It lays taxes on employers and employees to finance a feder- 
ally administered system of old age benefits. (b) It imposes another tax 
on employers to secure funds for unemployment compensation. Such un- 
employment compensation is to be administered under state laws which 
must comply with set standards. Such taxes as are imposed upon em- 
ployers under these state laws may be credited against the federal tax 
up to ninety per cent of the amount of the latter. Substantial grants are 
made to the states to encourage them to enact such unemployment com- 
pensation statutes. (c) Substantial appropriations to the states are made 
for old age assistance. This money is available when the state laws for 
- administering the aid conform to standards specified in the act. (d) Addi- 
tional grants are made to the states for the aid of dependent children, for 
maternal and child welfare, for the support of public health work, and 
for the aid of the blind. (e) A Social Security Board is created to adminis- 


Ww Clark Distilling Co. v. Western Maryland Ry. Co., 242 U.S. 311, 1917. 

18 Supra, note 16. : 

19 In State Board of Equalization v. Young’s Market Co., 299 U.S. 59, 1936, it 
is held that California could validly exact a state license fee for the privilege of im- 
porting beer. This is authorized by the Twenty-first Amendment, which specifically 
forbids the importation of liquor into states in violation of their laws. It is not, 
therefore, invalid under the commerce clause. There is no denial of equal protection 
in singling out this commodity for license, since the same classification occurs in 
the Twenty-first Amendment. 
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ter the law, one of its major responsibilities being to determine whether 
state legislation conforms to the federal standards set up. 

The validity of the unemployment compensation section of the Social 
Security Act was attacked in the.case of Charles C. Steward Machine 
Company v. Davis,” a case in which Davis, a stockholder of the com- 
pany, sought to enjoin payment by the company of the statutory tax for 
the purpose of unemployment compensation. These provisions of the act 
were upheld in a five-to-four decision in which Mr. Justice Cardozo wrote 
the opinion for the majority. The opinion may be summarized as follows: 
(a) The tax on employers is an excise tax, and the argument is rejected 
that employment is a right beyond the reach of the taxing power. Not 
only is it an excise, but it is an excise uniformly laid, since the uniformity 
required of excise taxes is geographic and not intrinsic. (b) The exemp- 
tions provided for in the statute do not violate the due process clause. 
The tax is not imposed upon employers having less than eight employees, 
nor upon those who employ agricultural labor or domestic servants. These 
classifications are reasonable and relevant to the purpose of the act. 
(c) The statute does not involve federal coercion of the states in such a 
way as to invade their reserve powers and violate the Tenth Amendment. 
It will be recalled that in the A.A.A. case? the opposite conclusion had 
been reached, on the technical ground that the regulatory power of Con- 
gress over agriculture was supported by what the majority regarded as 
coercive crop reduction bénefit contracts. The states here are not obli- 
gated to take advantage of the provisions of the act. They profit if they 
do so; they forego substantial benefits if they do not. But the Court 
finds no evidence of contract or coercion. (d) Finally, the states do not 
surrender, under this act, any powers which are essential to sovereignty. 
It is true that the money which they collect for purposes of the act is 
deposited in the federal treasury and may be used only for the purposes 
of unemployment compensation. This, however, is due to the states’ own 
decision to conform to the policy of the statute, and any state is at liberty 
‘at any time to withdraw from the scheme. . 

In a dissenting opinion, Mr. Justice McReynolds insists that the act 
unduly interferes witli the orderly government of the states by their own 
people. This is accomplished through “offers of seductive favors.” This is, 
of course, the essential doctrine of the majority in the A.A.A. decision. 
Mr. Justice Sutherland writes a separate dissenting opinion in which he 
objects to the single feature of the act which in his judgment requires the 
states to surrender to the federal government power over the adminis- 
tration of their own laws. This, he feels, violates the Tenth Amendment. 

20 301 U.S. 548, 1937. 


2 United States v. Butler, 297 U.S. 1, 1936. For comment, see this Revinw, Vol. 
31, p. 254. 
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Mr. Justice Butler dissents on the much broader ground that the pro- 
motion of social security is not a purpose for which federal power may be 
exercised. “The Constitution grants to the United States no power to 
pay unemployed persons or to require the states to enact laws or to raise 
or disburse money for that purpose.” Furthermore, “the tax and credit” 
device employed in the statute amounts to coercive action which violates 
the Tenth Amendment. 

Helvering v. Davis” involved the validity of the old age pension pro- 
visions of the Social Security Act. Here an income tax was laid on em- 
ployees and an excise tax upon employers measured by the wages paid 
during the year. From the funds thus raised, old age pensions are to be 
paid to persons who have reached the age of sixty-five. Mr. Justice Car- 
dozo again spoke for the Court, which upheld these sections of the act. 
The major point of attack was, of course, the propriety of federal ex- 
penditures for the purpose of old age security. The opinion points out that 
in the A.A.A. case the Court had held that Congress may validly appro- 
priate money for the general welfare. It is necessary, however, to dis- 
tinguish “between one welfare and another,” between a particular wel- 
fare and the general welfare. This decision, however, lies within the dis- 
cretion of Congress “unless the choice is clearly wrong, a display of 
arbitrary power, not an exercise of judgment.” This is now familiar law. 
“When such a contention comes here we naturally require a showing 
that by no reasonable possibility can the chalfenged legislation fall within 
the wide range of discretion permitted to the Congress.” Under this 
theory, the Court finds no difficulty in including old age security within 
the general welfare which Congress may promote by the spending of 
money. If the purpose of the levy is constitutional, the tax itself is not 
open to attack. It is a valid excise and the exemptions, similar to those in 
the unemployment compensation sections, are not arbitrary and do not 
deny due process of law. Justices McReynolds and Butler dissent, but 
content themselves with the bare statement that the act violates the 
Tenth Amendment.” 

(2) Other Cases on the Federal Taxing Power. The revenue act of 1934 
imposed a tax on the domestic processing of cocoanut oil and provided 
that taxes collected on cocoanut oil coming from the Philippine Islands 
should be put into a separate fund and paid to the treasury of the Philip- 
pine Islands. The validity of this tax and the use made of its proceeds 


2 301 U.S. 619, 1937. 

23 The Alabama Unemployment Compensation Act, passed conformably to the 
criteria set up in the Social Security Act, was held valid in Carmichael v. Southern 
Coal & Coke Co., 301 U.S. 495, 1937. This case is discussed infra at page 306. In 
Chamberlain v. Andrews, 299 U.S. 515, 1936, the New York Unemployment In- 
surance Act was upheld by an evenly divided Court, no opinion being written. 
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were attacked by certain manufacturers using cocoanut oil in the pro- 
duction of soap in the case of Cincinnati Soap Co. v. United States.” 
The statute was upheld by a unanimous decision. The opinion of the 
Court, written by Mr. Justice Sutherland, may be summarized as fol- 
lows: The processing tax is a valid exercise of the federal taxing power 
and is not a regulation of the processing itself. It does not invade any 
powers reserved by the Tenth Amendment, since the powers and the inter- 
ests of the states of the Union are not involved. There is no denial of due 
process of law. The tax is not rendered invalid because its proceeds are 
devoted to a specific purpose as long as the purpose is one for which an 
appropriation may validly be made from the funds of the treasury. The 
propriety of giving the proceeds of this tax to the Philippine government 
is supported on the ground that Congress may validly tax “to pay the 
debts . .. of the United States.” When the United States acquired the 
Philippines, this government assumed certain obligations with respect to 
their protection and the furtherance of their interests. This obligation 
may require the expenditure of money and hence come within the term 
“debts” as used in the taxing clause. There have been many instances in 
which Congress has made appropriations for the benefit of the Philip- 
pines. The fact that the federal government could not levy a tax for the 
specific purpose of paying the debts of a state does not mean that it can- 
not do this for a territory, Congress may do for one of its dependencies 
whatever a state might do for one of its own subdivisions. There is no 
invalid delegation of power in paying the money into the Philippine 
treasury, since Congress may delegate to territorial governments as much 
power as may be necessary. 

Brush v. Commissioner of Internal Revenue” raised the question 
whether the salary of the chief engineer of the Bureau of Water Supply of 
New York City is subject to federal income taxation. In an opinion 
written by Mr. Justice Sutherland, the Court holds that it is not. The 
water system of the city is created and conducted in the exercise of the 
city’s governmental functions. This puts it outside the reach of the rule 
in South Carolina v. United States and Ohio v. Helvering” in which the 
Court had held that proprietary or business functions carried on by a 
state or municipality are not free from federal taxation. Since the peti- 
tioner in this case is thus engaged in a governmental activity, his salary 
is protected from*federal taxation under the doctrine of Collector v. 
Day. Mr. Justice Roberts, with whom Mr. Justice Brandeis concurred, 
dissented strongly on the ground that the majority opinion extends the 
doctrine of immunity from intergovernmental taxation dangerously far. 

24 301 U.S. 308, 1937. 25 300 U.S. 352, 1937. 26 199 U.S. 437, 1905. 


27 292 U.S. 360, 1934. For comment, see this Review, Vol. 29, p. 36. 
28 11 Wall. 113, 1871. 
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“Tt seems to me that the reciprocal rights and immunities of the national 
and state governments may be safeguarded by the observance of two 
limitations upor their respective powers of taxation. These are that the 
exactions of the one must not discriminate against the means and instru- 
mentalities of the other and must not directly burden the operations of 
the other. .. . Such exemption from taxation ought to be strictly limited. 
They are essentially unfair. They are unsound because federal or state 
business ought to bear its proportionate share of taxation in order that 
comparison may be made between public and private business.” 


The National Firearms Act of 1934 imposes a $200 annual license taxon , 


dealers in’ machine-guns, silencers, sawed-off shotguns, and rifles, etc., 
and lays further taxes upon the individual sales or tranfers of such fire- 
arms. In Sonzinsky v. United States,” the license tax provision is upheld 
under the doctrine of the Oleomargarine Tax Case.®° It is “on its face” 
only a revenue measure. It produces some revenue, and the Court may 
not inquire into the motives which led Congress to pass it. It differs from 
the child labor tax held void in Bailey v. Drexel Furniture Co.* in that 
it does not contain “regulatory provisions related to a purported tax in 
such a way as has enabled this Court to say . . . that the latter is a pen- 
alty resorted to as a means of enforcing the regulations.” Nor is the sub- 
ject of the tax treated as criminal in the present act, as was the case in 
the tax held bad in United States v. Constantine.” “Every tax is in some 
measure regulatory ... But it is not any the less a tax because it has a 
regulatory effect.” The decision was unanimous, and the opinion was 
written by Mr. Justice Stone. 


Il, JUDICIAL POWER— DECLARATORY JUDGMENTS 


In Aetna Life Insurance Company v. Haworth,® the plaintiff tried to 
secure in a federal district court a declaratory judgment which would 
determine the rights and obligations embodied in certain life insurance 
policies that had become a matter of dispute. The issue was as to the 
fact of the total disability of the insured and his consequent claim to 
benefits under the policies, together with related questions of a similar 
kind. In a unanimous opinion by Chief Justice Hughes, the Court held 
that this is a proper case in which to seek a declaratory judgment. 
The controversy is one which is appropriate for judicial determination, a 
test which the Court defines in the following terms: “It must be a real 
and substantial controversy admitting of specific relief through a decree 
of a conclusive character as distinguished from an opinion advising what 
the law would be upon a hypothetical state of facts.” 


28 300 U.S. 506, 1937. 30 McCray v. United States, 195 U.S. 27, 1904. 
3 529 U.S. 20, 1922. 

2 296 U.S. 287, 1935. For comment, see this Review, Vol. 31, p. 263. 

33 800 U.S. 227, 1937. 
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IV. CURRENCY POWER-—ANOTHER GOLD CLAUSE CASE 


The general validity of the Gold Clause Resolution of June 5, 1933, 
and its applicability to contracts between private individuals was re- 
affirmed in Holyoke Water Power Co. v. American Writing Paper Co.* 
Here the water company had executed certain leases to the paper com- 
pany for water power in consideration of an annual rental of “a quantity 
of gold which shall be equal in amount to $1,500 of the gold coin of the 
United States of the standard weight and fineness of the year 1894, or 
the equivalent of this commodity in United States currency.’’ The paper 
company became insolvent, and in the course of bankruptcy proceedings 
the water company intervened and asked the Court to determine the 
amount of money due to it under the leases. It claimed that these leases 
were exempt from the abrogating effect of the Gold Clause Resolution, 
since the contract in question was not for the payment of a debt but for 
the sale of a commodity, “or if viewed as a covenant for payment, that ` 
the standard was the commodity value of the bullion, not the value of 
the coin as money.” In a five-to-four decision, the Court, speaking 
through Mr. Justice Cardozo, rejected these contentions. The contract 
was for the payment of money and not for the sale of a commodity. The 
lessor produces water power, and wants in return for it, not gold, but 
currency or bullion which can be exchanged for currency. The contract 
accordingly falls within the spirit and the letter of the gold clause resolu- 
tion. The Court rejects the argument that “covenants of this particular 
form are so rare and exceptional that the protection of the monetary 
system does not require their suppression, and that arbitrary suppression 
is inconsistent with the Fifth Amendment.” Justices Van Devanter, Mc- 
Reynolds, Sutherland, and Butler dissent without opinion. 


V. DELEGATION OF LEGISLATIVE POWER—RATIFICATION BY 
CONGRESS—SHIPPING BOARD CASES 
In two cases involving the status and powers of the United States 
Shipping Board Bureau in the Department of Commerce, the Court 
managed to side-step some extremely important constitutional questions. 
These cases were: Isbrandtsen-Moller Company v. United States and 
Swayne and Hoyt v. United States.** In the first of these, the Secretary 
of Commerce had ordered the shipping company to file a copy of its 
books and records-for a certain period of time in order to provide a basis 
for proper administration of the regulatory provisions of the Shipping 
Act of 1916. The company sought an injunction to restrain the enforce- 
ment of this order, alleging, first, that the order itself constituted an 
illegal search and seizure and a denial of due process of law, and, second, 
that the Secretary of Commerce was without power to issue the order, 
3: 300 U.S. 324, 1937. 35 300 U.S. 139, 1937. æ 300 U.S. 297, 1937. 
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since that power had been unconstitutionally transferred from the Ship- 
ping Board to the Department of Commerce. 

A minimum of regulatory power over foreign shipping had been given 
to the United States Shipping Board when it was created in 1916. In 
1932, Congress passed the so-called Economy Act, which authorized the 
President to “transfer the whole or any part of any independent execu- 
tive agency and/or the functions thereof, to the jurisdiction and control 
of an executive department or another independent executive agency.” 
These transfers were to be made by Executive Orders which were subject 
to disallowance by Congress within sixty days. On March 3, 1933, the 
act of 1932 was amended to include within the term “executive agency” 
any ‘commission, independent establishment, board, bureau, division, 
service, or office in the executive branch of the government.” Acting 
under authority of this act, President Roosevelt, in June, 1933, trans- 
ferred the functions of the United States Shipping Board to the Depart- 
ment of Commerce and abolished the Board. Later on, Congress appears 
to have ratified this transfer by making. appropriations for the work of 
the Shipping Board Bureau in the Department of Commerce. When the 
Merchant Marine Act of 1936 was passed, it referred to the functions of 
the former Shipping Board as “now vested in the Department of Com- 
merce pursuant to Section 12 of the President’s Executive Order No. 
6166.” 

In a unanimous decision, the Court, speaking through Mr. Justice 
Roberts, upheld the validity of the Secretary’s order. It found no denial 
of due process of law and held that an order seeking information upon 
which rate regulation might be based did not amount to an unreasonable 
search and seizure. It refused to pass upon the question whether the Econ- 
omy Act of 1932 invalidly delegated legislative power to the President, 
because even if illegal delegations had been made, they had been ratified 
-by the subsequent acts of Congress. The same result was reached in the 
Swayne and Hoyt case, and for similar reasons. In that case, the Court 
referred to the Shipping Board as an agency similar to the Interstate 
Commerce Commission, and described it as “an administrative agency 
to whose informed judgment and discretion Congress has committed 
the determination of questions of fact, on the basis of which it is author- 
ized to make administrative orders.” It held that the determinations 
made by the Board would not be set aside by the courts ff there is evidence 
to support them and concluded that such evidence had been spread upon 
the record. By this disposition of these cases, the Court avoided the neces- 
sity of throwing light upon the very confused problem as to the constitu- 
tional status of the independent regulatory commissions, their relations 
to Congress, and the kind of power which the President, either with or 
without statutory sanction, may exercise over them. 


- 
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“VI, INTERNATIONAL AFFAIRS— DELEGATION OF POWER— NEUTRALITY 


In May, 1934, Congress passed a joint resolution providing that if the 
President finds that an embargo on the sale of arms and munitions in the 
United States to countries now at war in the Chaco would promote peace, 
he may, after consultation with other American Republics, and with 
their coöperation, establish such an embargo by proclamation. Violation 
of this proclamation was made punishable by heavy fine and imprison- 
ment. President Roosevelt issued such a proclamation. In United States 
v. Curtiss-Wright Export Corporation,*’ the appellees had been convicted 
of violation of the proclamation. The President later revoked the proc- 
lamation. Constitutional attack centered on the point that the resolu- 
tion had delegated virtually unfettered legislative power to the President 
to set up the embargo, to determine its conditions, and to revoke it. Ina 
valuable opinion by Mr. Justice Sutherland, the Court upholds the reso- 
lution and the President’s action. If the resolution had related solely to 
internal affairs, the delegation of legislative power might have been in- 
valid. But in the field of international affairs the powers of the federal 
government are not limited by the doctrine of enumeration, or by the 
separation of powers; they are the powers of a sovereign nation. The Presi- 
dent, furthermore, is the spokesman of the nation in its dealings with other 
Powers, and he enjoys as such a range of discretion which could not 
validly be conferred upon him by domestic legislation. Powers similar to 
those exercised here have been delegated to the President by numerous 
congressional acts over a period of one hundred and fifty years. This long- 
established practice creates a strong presumption of validity. The delega- 
tions of power are accordingly constitutional, and the proclamation itself 
was accompanied by appropriate recital of essential jurisdictional facts. 


VII. FEDERAL BILL OF RIGHTS 


(1) Jury Trial. The Sixth Amendment guarantees a jury trial in all 
criminal prosecutions. It has long been held, however, that this require- 
ment does not extend to numerous offences which may be described as 
“petty.” Just what offences fall within this classification must, of course, 
be determined in specific cases. In District of Columbia v. Clawans,°® 
the defendant was convicted of dealing in second-hand personal property 
without a license, She was denied jury trial, and was sentenced to pay 
$300 or spend sixty days in jail. The Supreme Court held that her offence 
was petty, and that the denial of jury trial was accordingly not a violation 
of the Sixth Amendment. Justices McReynolds and Butler dissent on the 
ground that the severity of the penalties imposed bring the offence within 
the protection of the amendment. 


37 299 U.S. 304, 1936. 38 300 U.S. 617, 1937. 
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In a case decided in 1909, the Supreme Court, invoking a common law 
rule, had held that an employee of the government cannot sit as a juror 
on the trial of a criminal case instituted by the government. An act of 
1935 makes employees of the government eligible for jury service in the 
District of Columbia. In United States v. Wood, * this statute is attacked 
on the ground that it violates the Sixth Amendment, which guarantees 
trial by an impartial jury. The statute was upheld by a unanimous Court 
There is no ground for assuming that government employees are so in- 
escapably biased as to be disqualified as a class from jury service. The 
statute permits the discovery of actual bias in the case of an individual 
juror. The law does not, therefore, impair the right of trial by an impartial 
jury. 

(2) Due Process of Law. In 1935, Congress passed a new Farm Bank- 
ruptcy Act to replace the one unanimously held invalid in Louisville 
Joint Stock Bank Company v. Radford.* This new statute was upheld by 
a unanimous Court in Wright v. Mountain Trust Bank.“ The opinion is 
written by Mr. Justice Brandeis. The original act had been held to deny 
due process of law because it took away five important substantive rights 
of creditors. These were (a) the right to retain a lien on the property until 
the debt is paid, (b) the right to realize on the security by a judicial 
public sale, (c) the right to determine the time of such sale, subject to the 
court’s discretion, (d) the right to bid at the sale and thus guarantee 
that the property is devoted primarily to the satisfaction of the debt, 
either through the proceeds of the sale or by the taking of the property 
itself, and (e) the right to control the property as long as the debt is un- 
paid, subject only to the court’s discretion, and to have the rents and 
profits applied to the satisfaction of the debt. The new statute adequately 
protects the first, second, and fourth of these rights. The chief attack is 
directed against the alleged denial of the third, the right of the creditor 
to determine when the sale shall be held. It is urged that the statute 
gives an absolute right to a three-year stay for the protection of the 
debtor. The Court finds, however, that the statute may be interpreted 
to permit the Court to order an earlier sale of the property in its discre- 
tion. So construed, the act does not seriously impair the creditors’ right. 

It was further urged that the new act was invalid because it deprived 
the creditor of control of the property during the period of default and 
the right to have the rent and profits collected to satisfy the debt. The 
Court replied that it might be advantageous to the creditor to allow 
the farmer to run the farm during the period of the debt rather than 
to have it operated by a trustee. Thus the creditor’s interest is not 

49 299 U.S. 123, 1936. 


49 295 U.S. 555, 1935. For comment, see this Review, Vol. 30, p. 76. 
4 300 U.S. 440, 1937. 
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sacrificed. Nor does the creditor suffer by the provision which requires 
that the rent shall first bé paid to the court, which shall first pay taxes 
and provide for upkeep before distributing the remainder among the 
creditors. Payments for taxes and upkeep are necessary to preserve the 
title and the property. These payments would be made under normal 
foreclosure proceedings if the property were in the hands of a receiver. 
Speaking more generally, the Court points out that the statute does not 
have to meet the same test that would be applied to state action under 
the state police power alleged to violate the contract clause. The discre- 
tion of the state and its authority to modify the rights of creditors are 
more closely restricted by the contract clause than is the power of the 
federal government to which the contract clause does not apply. Congress 
is specifically given the broad power “‘to establish .. . uniform laws on 
the subject of bankruptcy throughout the United States,” subject only 
to the limitation that it must not alter the rights of creditors in so arbi- 
trary a fashion as to deny due process of law. The present statute makes 
no unreasonable modifications of creditors’ rights, and hence is valid.” 

In Anniston Manufacturing Company v. Davis, the Supreme Court 
held valid the machinery provided for refunding the processing taxes 
unconstitutionally collected under the A.A.A. After the decision in the 
Butler case, those who had paid these taxes were obliged to sue the col- 
lector of internal revenue in order to get them back. In 1936, Congress 
established a special arrangement to meet the situation. Taxes which 
had been paid on floor stocks could be recovered by making demand on 
the Commissioner of Internal Revenue and, upon his refusal to refund, 
by bringing suit in the Court of Claims or in a federal district court. The 
procedure for refunding the processing taxes was more elaborate. De- 
mand for them had to be made within three months. A special board of 
review, somewhat similar to the Board of Tax Appeals, was set up in the 
Treasury to pass upon the claims. Hearings were conducted in individual 
cases by officers designated by this board from its own members or from 
the officials in the Treasury, and the board made a final decision upon the 
findings of fact presented to it by these officers. The decisions of the board 
were made subject to full judicial review in the Circuit Court of Appeals. 
The statute provided that the refunds should be made only when the 
claimant could show that the tax which he had paid had not been shifted. 
This whole arrangement was held to accord adequate protection to the 
rights of claimants for tax refunds. The procedure itself is fair. It permits 
the adequate presentation of all relevant facts, and it guarantees judicial 


42 In two other cases, provisions of the Bankruptcy Act were upheld against at- 
tacks under the due process clause. Both involved minor points. See Kuehner v. 
Irving Trust Co., 299 U.S. 445, 1937; In re 620 Church Street Building Corporation, 
299 U.S. 24, 1936. 8 301 U.S. 337, 1937. 
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review of all questions of law. There is no arbitrary denial of right in 
requiring a claimant for tax refund to show that he has himself borne the 
loss resulting from the tax payment instead of passing on that Joss to 
other persons. The act does not bar recovery in all cases where it is im- 
possible to make this showing. The Court so construes it as to permit the 
board to award refunds in cases where the tax was not shifted but where 
it was not possible to show this. 

In United States v. Hudson,“ the respondent had bought and later sold 
future contracts for five hundred thousand ounces of silver, and had made 
a profit on the transaction of $8,000. This occurred in May, 1934. In 
June, 1934, Congress passed the Silver Purchase Act, which imposed a 
tax of fifty per cent on profits made by transfers of silver bullion. It 
made the tax applicable to transactions which had taken place within 
thirty-five days before the act went into effect. The Court held that the 
act does not deny due process of law. The tax amounts to a special income 
tax, and it is permissible to make it retroactive for the limited period 
involved. ‘ 

A section of the Clayton Anti-Trust Act prescribes heavier punishment 
for certain offences involving the rights and property of the United States 
than for like offences involving the rights and property of private persons. 
It does this by restricting the penalty for contempt of court arising under 
the act except in suits brought by the government. This discrimination is 
not so arbitrary as to deny due process of law. This is the case of Hill v. 
United States ex rel. Weiner.* 

Public Resolution No. 53 of June 27, 1934, provides that so long as 
Germany is in arrears with respect to the payment of war claims of Ameri- 
can nationals against that country, all deliveries of property authorized 
to be made under the Trading with the Enemy Act of 1917 or the Settle- 
ment of War Claims Act of 1928 shall be postponed. The German prop- 
erty thus sequestered shall be held subject to the discretionary power 
of the President to remove such restrictions in individual cases. In Cum- 
mings v. Deutscher Bank, the validity of this resolution is upheld. The 
United States has not completely withdrawn its consent to be sued, but 
has merely postponed deliveries of property authorized by suits until the 
German debts are paid. This does not deprive claimants of property 
without due process of law. 


44 299 U.S. 498, 1937. 46 300 U.S. 105, 1937. # 300 U.S. 115, 1937. 
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B. QUESTIONS OF STATE POWER 
I. THE FOURTEENTH AMENDMENT 
1. Privileges and, Immunities Clause 


The case of Colgate v. Harvey“ involves a striking change in the judi- 
cial interpretation of the privileges and immunities clause of the Four- 
teenth Amendment. It accordingly merits close analysis. The case in- 
volved the validity of the income tax act of the state of Vermont, the 
details of which need not be set forth here. Three provisions of the act 
were drawn in question: (a) Taxes were imposed upon dividends earned 
outside the state, while dividends earned in the state were exempt. (b) 
Income from money loaned inside the state was exempt, while income 
from loans outside the state was taxable. (c) An exemption of $800 was 
allowed to a married person whose total income is derived from interest- 
bearing securities alone, while the exemption is not allowed if the income 
is supplemented from other sources. All three of these provisions were 
alleged to deny the equal protection of the laws and also to abridge priv- 
ileges and immunities of citizens of the United States. In a six-to-three 
decision, the Supreme Court held invalid the second of the three. The 
first and third were held to involve reasonable classifications which do 
not deny equal protection of the laws. 

Mr. Justice Sutherland, speaking for the majority, held that the exemp- 
tion from’ tax of money loaned in the state, coupled with the taxing of 
that loaned outside, rested upon an arbitrary classification. The place of 
the loan is no more relevant to the propriety of the tax than would be the 
time of the loan. The exemption therefore denies equal protection of the 
laws. The opinion might have stopped at this point. But the point of 
attack is shifted to the privileges and immunities clause of the Fourteenth 
Amendment, and Mr. Justice Sutherland launches into an elaborate 
analysis of that provision and its applicability to the present case. It has 
from the beginning been recognized that the privileges and immunities 
of United States citizenship differ from those of state citizenship, but 
the Court has never attempted any comprehensive tabulation of just 
what they are. Even before the Fourteenth Amendment, the Supreme 
Court had held, in Crandall v. Nevada,*® that the freedom to pass from 
one state to another is a privilege which results from the essential char- 
acter of national citizenship, and is, therefore, one of the privileges and 
immunities of that citizenship. This leads Mr. Justice Sutherland, without 
further argument, to declare: “The right of a citizen of the United States 
to engage in business, to transact any lawful business, or to make a lawful 

47 296 U.S. 404, 1935. This case was decided during the 1935 term of the Court. 
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loan of money in any state other than that in which the citizen resides is 
a privilege equally attributable to his national citizenship. A state law 
prohibiting the exercise of any of these rights in another state would, 
therefore, be invalid under the Fourteenth Amendment... .. It well cannot 
be doubted that a citizen of the United States, residing and having prop- 
erty in Vermont, exercises a privilege of national citizenship when he 
negotiates and takes out in another state a policy insuring that property 
or takes out in another state a-policy insuring his life... . It follows from 
what has been said that when a citizen of the United States residing in 
Vermont goes to New Hampshire, he does not enter foreign territory, 
but passes from one field into another field of the same national domain. 
When he trades, buys or sells, contracts or negotiates across the state 
line, when he loans money, or takes out insurance in New Hampshire— 
whether in doing so he remains in Vermont or not—he exercises rights of 
national citizenship which the law of neither state can abridge without 
coming into conflict with the supreme authority of the federal constitu- 
tion. ... It reasonably is not open to doubt that the discriminatory tax 
here imposed abridges the privilege of a citizen of the United States to 
loan his money and make contracts with respect thereto in any part of 
the United States.” 

There is no pretense of supporting this startling doctrine by any direct 
authority. The nearest approach to it is a reference to the opinion in 
Allgeyer v. Louisiana,*® “where the Court evidently thought that under 
circumstances not unlike those just suggested the words ‘liberty’ and 
‘privilege’ were interchangeable terms.” A glance at this case will indicate 
that Mr. Justice Peckham’s opinion established the proposition that the 
right to carry on the insurance business across the state line is part of the 
liberty protected by the due process clause of the Fourteenth Amend- 
ment. In the course of his opinion, he quotes Mr. Justice Bradley, who 
had written a concurring opinion in Butchers Union 8.H. and L.S.L. 
Company v. Crescent City L. S. and 8. H. Company,®° and had made 
the statement therein, “I hold that the liberty of pursuit—the right to 
follow any of the ordinary callings of life—is one of the privileges of a 
citizen of the United States.” This had been the position taken by Brad- 
ley and his colleagues in their dissenting opinion in the Slaughterhouse 
Cases.*! Conceding that it is not the law recognized by the Court, Brad- 
ley went on to say that even if the right to follow one of the ordinary 
callings of life is not a privilege of a citizen of the United States, it cer- 
tainly is a right protected by due process of law. Mr. Justice Sutherland’s 
authority for the present ruling seems to be a dissenting opinion read into 
a concurring opinion quoted in a case which holds that the right which he 


4° 165 U.S. 578, 1897. 59 111 U.S. 746, 1884. 5.16 Wall. 36, 1873. 
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alleges to be a privilege or immunity of a citizen of the United States is 
in fact a part of the liberty protected by the due process clause. 

Mr. Justice Stone, with whom Justices Brandeis and Cardozo concur, 
wrote a dissenting opinion emphasizing the revolutionary character of 
the majority doctrine and its essential unsoundness. Portions of this 
merit quotation. ‘Feeble indeed is an attack on a statute as denying 
equal protection which can gain any support from the almost forgotten 
privileges and immunities clause of the Fourteenth Amendment. The 
notion that that clause could have any application toany but the privileges 
and immunities peculiar to citizenship of the United States as distin- 
guished from those of citizens of states, has long since been rejected... . 
Since the adoption of the Fourteenth Amendment, at least forty-four 
cases have been brought to this court in which state statutes have been 
assailed as infringements of the privileges and immunities clause. Until 
today none has held that state legislation infringed that clause. If its 
sweep were now to be broadened to include protection of every transac- 
tion across state lines, regardless of its connection with any relationship 
between the states and the national government, a step would be taken, 
the gravity of which might well give us concern... .” 

The rule laid down in this case essentially reverses the major holding 
in the Slaughterhouse Cases, a holding adhered to for sixty-five years. If 
applied broadly, it may effect a revolutionary change in the direction of 
the nationalization of civil rights. It would place at once under the pro- 
tection of the federal courts, in construing the privileges and immunities 
clause, a range of rights and privileges now left to state protection. How 
energetically the Court will follow up this step toward further judicial. 
centralization will be awaited with great interest. 


2. Due Process of Law 


(a) Due Process and the Police Power—The Minimum Wage Case. The 
last chapter appears to have been written in the long and confused his- 
tory of the constitutionality of minimum wage legislation. The Supreme 
Court has finally got itself on record, by a margin of five-to-four, as up- 
holding the constitutionality of such a law. 

In 1913, the state of Washington passed a minimum wage law applica- 
ble to women and minors in industry. This statute was upheld in two 
decisions in the supreme court of the state.” A similar statute was passed 
in Oregon, and the validity of this was upheld by the Supreme Court of 
the United States in the case of Stetler v. O'Hara"? in 1917 by a vote of 
four-to-four, no opinion being written. In 1923, the Supreme Court, in 
the case of Adkins v. Children’s Hospital,® held unconstitutional a mini- 


& Larsen v. Rice, 100 Wash. 642, 1918; Spokane Hotel Co. v. Younger, 113 
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mum wage law passed by Congress for the District of Columbia. This 
was a five-to-three decision. In 1925 and in 1927, the Court without opin- 
ion ruled that the Adkins case rendered invalid the state minimum wage 
laws of Arizona® and Arkansas, respectively. In 1936, a New York 
minimum wage law went to the Supreme Court. It had been held void 
by the state Court of Appeals in a divided decision in which the majority 
held themselves bound by the rule of the Adkins case. The Supreme Court 
of the United States declined to reopen the issues settled in the Adkins 
case and invalidated the New York statute by a five-to-four decision in 
Morehead v. New York ex rel. Tipaldo.5” During all this time, the Wash- 
ington statute of 1913 had been in force; and a case involving its validity 
was on the Court’s docket when the Tipaldo case was decided. Mr. Justice 
Roberts moved over to the other side of the controversy, and the Wash- 
ington statute was accordingly upheld by a five-to-four decision in which 
the Adkins case was expressly over-ruled. This is the case of West Coast 
Hotel Co. v. Parrish.®8 

Chief Justice Hughes, who wrote the opinion for the majority, stated 
the reasons for reopening the case to be (a) the importance of the issue 
involved, (b) the closeness of the decisions in the earlier cases, (c) the 
changed economic conditions which had supervened. The Chief Justice 
then proceeds to present the arguments supporting minimum wage 
legislation affecting women and children as a reasonable exercise of the 
states’ police power. The due process clause protects freedom of contract, 
and the right to make agreements with regard to wages is a part of that 
freedom of contract. This freedom of contract, however, is not absolute. 
It must yield to restrictions and regulations reasonably related to the 
public welfare. The protection of women and minors from the evils of 
starvation wages is an object related to the public welfare which may 
properly be promoted through the police power. It is proper to single out 
women and minors for special treatment because they so obviously need 
it. The act is not arbitrary as establishing minimum wages without any 
reference to the value of the service rendered by employees, since it care- 
fully provides that the act shall be administered by an agency on which 
employers and employees are properly represented. The Court accord- 
ingly concludes that minimum wage legislation is a valid exercise of the 
police power and does not deny liberty or property without due process 
of law. “Our conclusion is that the case of Adkins v. Children’s Hospital 
should be, and it is, overruled.” 

The dissenting opinion of Mr. Justice Sutherland is interesting, not 


55 Murphy v. Sardell, 269 U.S. 530, 1925. A memorandum opinion. 

5° Donham v. West-Nelson Co., 273 U.S. 657, 1927. A memorandum opinion. 
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merely because of the mid-Victorian doctrine as to social legislation, but 
because of its analysis of the doctrine of reasonable doubt in the judicial 
review of legislation. The opinion rejects the idea that a change in eco- 
nomic conditions can have any bearing upon the constitutional issue in- 
volved. “The meaning of the Constitution does not change with the ebb 
and flow of economic events.” The statute here is the same as that in the 
Adkins case. In neither statute was there any guarantee that there be any 
reasonable relation between the wages paid and the value of the service 
rendered. And finally, women may not be singled out for special protec- 
tion with regard to wages, because ‘certainly a suggestion that the bar- 
gaining ability of the average woman is not equal to that of the average 
man would lack substance. The ability to make a fair bargain, as everyone 
knows, does not depend upon sex.” 

A Wisconsin statute legalizing peaceful picketing is held to be a valid 
exercise of the state’s police power in Senn v. Tile-Layers’ Protective 
Union." The statute authorized the giving of publicity to labor disputes 
and declares lawful peaceful picketing through advertising, speaking, or 
patrolling in any public street or place where any person or persons may 
lawfully be, without intimidation or coercion, or by any other methods 
not involving fraud, violence, breach of the peace, or threat thereof. It 
further provides that such picketing may not be enjoined. Senn was a 
tile-layer operating a small business with the aid of two or three helpers. 
He was ineligible to join the union in this craft because he did not meet 
the requirements of previous apprenticeship. He refused the union de- 
mand to become a union contractor and continued to employ non-union 
workmen. In a five-to-four decision, in which Mr. Justice Brandeis speaks 
for the majority, this statute is held not to violate the due process clause 
either by the authorizing of unlawful means or by the seeking of an un- 
lawful end. The methods which may be employed in picketing are kept 
carefully within reasonable limits, and the object for which the picketing 
is resorted to is the lawful one of obtaining work for members of the tile- 
layers’ union. Mr. Justice Butler, with Justices Van Devanter, Mc- 
Reynolds, and Sutherland, dissented. They urged that the statute 
deprives the individual of the right to engage in one of the common oc- 
cupations of life and denies him equal opportunity with others under like 
circumstances. The object of the union is unlawful in.that it violates the 
rule that “no manmay be compelled to hold his life or the means of living 
at the mere will of others.” 

State police power is reasonably exercised in a South Carolina statute 
which requires manufacturers of fertilizer to put on each container a tag 
disclosing the amount in pounds per 100 pounds of each material used in 
the mixture. This is held to be neither unreasonable nor arbitrary. The 

59 301 U.S. 468, 1937. 
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objection that it requires manufacturers to disclose secret formule is 
met by the conclusion that such formule may be revealed if it is neces- 
sary to promote fair dealing. This is the case of National Fertilizer 
Association v. Bradley.© . 

A Texas statute aimed at the conservation of the state’s natural gas 
supply was invalidated in Thompson v. Consolidated Gas Utilities In- 
corporated.®! The statute forbade the production of natural gas in such 
a manner as to result in waste and declared that the production of natural 
gas in excess of transportation or market facilities or reasonable market 
demand constituted such waste. The act set up a commission to prorate 
and regulate the production of gas for the protection of public and private 
interests. The commission issued an order applicable to gas producers 
owning private pipe lines, which restricted the amount of gas that they 
might bring to market to an amount below their market requirements 
under existing contracts. This compelled them to purchase gas from well- 
owners who otherwise, for want of a market or market facilities, would 
be prohibited from producing. In a unanimous decision, this order is held 
unconstitutional. The producers against whom it has been directed have 
not been guilty of waste, nor do the orders prevent waste. The effect of 
the order-is to take from the owners of private pipe lines the normal 
advantages resulting from the ownership and use of those lines, and it 
does this without compensation. Mr. Justice Brandeis, speaking for the 
Court, concludes: “Our law reports bear no more glaring instance of the 
taking of one man’s property and giving it to another . . . and this court 
has many times warned that one person’s property may not be taken for 
the benefit of another private person without a justifying public purpose, 
even though compensation be paid.” $ 

Another Texas conservation statute is upheld in Henderson Company 
v. Thompson.® This act prohibited the use of “sweet” natural gas in the 
manufacture of carbon black, while permitting the use for that purpose 
of “sour” natural gas. Sour gas is defined as that which contains more 
than a specified amount of hydrogen sulphide or, more generally, a gas 
which in its natural state is unfit for domestic use far light or fuel. Sweet 
gas is gas which is not sour. The purpose of the act is to prevent the waste- 
ful exploitation of the gas supply which is available for domestic con- 
sumption. This is held not to deny due process of law. 

Hauge v. Chicago™ upholds a municipal ordinance’ requiring, under 
penalty, that merchandise sold in load lots by weight and delivered by 
wagon within the city shall be weighed by a public weigh-master, who 
shall issue a certificate of weight to the purchaser. This is held to be ap- 
plicable to one who brings in coal from a mine outside the city where it is 


se 301 U.S. 178, 1937. & 300 U.S. 55, 1937. 
® 300 U.S. 258, 1937. & 299 U.S. 387, 1937. 


$ 
302 THE AMERICAN POLITICAL SCIENCE REVIEW 


weighed on state-tested scales, and who, in order to comply with the 
ordinance, must unload and reload, so that his vehicle may be weighed. 
This does not deny due process of law, nor does it unduly discriminate 
against him in favor of dealers -whose coal-yards are within the city 
limits. 

Old Dearborn Distributing Co. v. Seagram Distilling Corporation“ 
upholds the validity of the Illinois Fair Trade Act. This statute allows 
the seller of a trade-marked commodity to make contracts with buyers 
which provide that the commodity shall not be resold except at a stipu- 
lated price. “Lawfully and knowingly” selling such a commodity below 
the price set by contract, whether or not the seller is a party to the con- 
tract, is declared to be unfair competition, and any person injured thereby 
may bring action for damages. In an opinion written by Mr. Justice 
Sutherland, this is held not to violate the due process clause. There is 
evidence to show that price-cutting is injurious to the good will and busi- 
ness of the producer. Such good will is property, and injury to it is a 
proper subject for legislation. The aim of the statute is to protect this 
property, namely, the good will of the producer, and the price restriction 
is a legitimate means to that legitimate end. 

(b) Due Process—Price Control—Valuation. A Virginia statute of 1934 
created a milk commission which was authorized (1) to establish within 
the state “natural market areas,” (2) to fix maximum and minimum prices 
for milk and cream therein, (3) to require distributors to procure licenses 
in order to trade in these areas, (4) to impose fees to pay for the adminis- 
tration of the act. The statute declares that it does not apply to interstate 
or foreign commerce, except as the Constitution and laws of the United 
States permit. The Supreme Court, speaking through Mr. Justice 
Cardozo, held the act valid in Highland Farms Dairy v. Agnew.™ The 
power of the state to fix the price of milk was upheld in Nebbia v. New 
York.: There is no unlawful delegation of legislative power. There is no 
federal restriction upon such delegation, and whether or not the state has 
improperly delegated such power is a matter of state and not federal law. 
The statute ddes not, deny a republican form of government, and even if 
it did, it is for Congress to enforce that guaranty. There has been no 
denial of due process of law under the provision that prices established 
in an area may be cancelled on the request of a majority of the producers 
and distributors there. This may involve a delegation of power to private 
groups, but since the power has not been used, the controversy remains 
conjectural. Even if that section should be void, the rest of the act would 
remain. The act does not burden interstate commerce. Its provisions 
stipulate that interstate commerce shall not be affected, and in adminis- 


6 299 U.S. 183, 1936. & 300 U.S. 608, 1937. 
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tering it the Commission has observed this warning. The act is not invalid 
for failing to declare the standards to be applied in granting or refusing 
licenses. There is judicial review of the Commission’s act with regard to 
licenses, and no one has yet complained of being refused a license. Justices 
Van Devanter, McReynolds, Sutherland, and Butler dissent from that 
part of the opinion which upholds the power of the state to fix milk prices. 
They refer to their views expressed in the dissenting opinion in the Nebbia 
case written by Mr. Justice McReynolds. 

A Georgia statue of 1935 fixed maximum charges for handling and sell- 
ing leaf tobacco in local warehouses. This was attacked in Townsend v. 
Yeomans!” on the ground that it denies due process of law and interferes 
with interstate commerce. The Court upheld the act. There is no denial 
of due process, since the business of handling and selling tobacco is 
affected with a public interest, and since there is no showing that the rates 
which have been fixed are so low as to be confiscatory. While the Georgia 
legislature made no special investigation of the industry, there is nothing 
to indicate that it acted arbitrarily in setting up its rates. The act is not 
void under the commerce clause. It is unnecessary to decide whether the 
business involved is an interstate business. Congress has not legislated on 
the subject. It is not a subject with respect to which national uniform 
control is necessary, and therefore under the doctrine of Cooley v. The 
Board of Wardens® the state may exercise control. 

In Ohio Bell Telephone Co. v. Public Utility Commission of Ohio, 
the Supreme Court administered a stinging rebuke to the Commission for 
the procedure used in arriving at a valuation of the company’s property 
upon the basis of which lower rates and large refunds to consumers had 
been ordered. In reaching its valuation figures, the Commission started 
with the value of the property in 1925. It then fixed a valuation for each 
succeeding year. In doing this, it took judicial notice of price trends due to 
the depression and modified its valuations in the light of such price 
changes. The evidence upon which these changes in value were based 
was not made part of the record, was not presented to the company for 
explanation or rebuttal, and, in fact, was not evendisclosed’on demand. 
In an opinion by Mr. Justice Cardozo, this is held to deny due process of 
law. A court or an administrative commission may properly take judicial 
notice of the fact that prices have declined during the depression. But it 
cannot take judicial notice of the amount of that decline. That must be 
established by evidence, and the evidence made subject to scrutiny in a 
public hearing. The right to such a hearing is one of “the rudiments of 
fair play” and is essential to due process. 

(c) Due Process and Fundamental Civil Liberties—Free Speech and 
Assembly. An important case in the history of civil liberty in the United 
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States is De Jonge v. Oregon,” which extends the protection of the due 
process clause to freedom of assembly. The Oregon Criminal Syndicalism 
Act defines criminal syndicalism as ‘‘the doctrine which advocates crime, 
physical violence, sabotage, or any unlawful acts or methods as a means 
of accomplishing or effecting industrial or political change or revolution.” 
It goes on to punish various acts for the promotion of criminal syndicalism, 
including “presiding at or assisting in conducting a meeting of such an 
organization, society, or group.” According to evidence which was not 
disputed, De Jonge was a member of the Communist party, which does 
advocate criminal syndicalism. He spoke at a meeting in Portland called 
by the party but largely attended by non-members. In his speech, he did 
not advocate criminal syndicalism but dealt rather with the maritime 
strike then going on. He was arrested, convicted under the act, and 
sentenced to seven years in prison. Speaking through Chief Justice 
Hughes, the Court held that he had been deprived of his liberty without 
due process of law. Under the interpretation which had been given to the 
Oregon statute, no meeting of the Communist party could be held which 
would be lawful, even a meeting to discuss the tariff, foreign policy, or any 
equally innocent topic. This amounts to an arbitrary infringement of the 
right of freedom of assembly. Freedom of speech has repeatedly been 
held to be included in the “liberty” which is protected against state in- 
fringement by the due process clause of the Fourteenth Amendment. 
“The right of peaceable assembly is a right cognate to those of free speech 
and is equally fundamental.... The First Amendment of the Federal 
Constitution expressly guarantees that right against abridgment by Con- 
gress. But explicit mention there does not argue exclusion elsewhere. For 
the right is one that cannot be denied without violating those funda- 
mental principles of liberty and justice which lie at the base of all civil 
and political institutions—principles which the Fourteenth Amendment 
embodies in the general terms of its due process clause.” The Oregon 
statute is accordingly void in its application in this particular case, and 
the conviction is reversed. 
A similar case of equal interest is that of Herndon v. Lowry.” Herndon, 
a Negro, was a paid organizer for the Communist party. He was convicted 
in Atlanta of attempting to incite insurrection and was sentenced to 
. imprisonment for not less than eighteen nor more than twenty years. The 
evidence upon which he was convicted consisted of his admission that he 
had held meetings to start a Communist party and of certain literature 
found on his person and in his room when arrested. There was no evidence 
that he had distributed any of the literature except some innocuous 
leaflets dealing with county relief. Herndon’s appeal rested on the al- 
legation that he had been deprivedaof the freedom of speech guaranteed 
70 299 U.S. 353, 1987. a 301 U.S. 242, 1937. 
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by the Fourteenth Amendment and had been convicted under a statute 
which established no reasonable and ascertainable standard of guilt. In 
a five-to-four decision, the Court, speaking through Mr. Justice Roberts, 
sustained both these contentions and reversed the conviction. 

In determining whether Herndon had been deprived of freedom of 
speech and thus denied due process of law, the Court is confronted by 
the conflicting claims of the “clear and present danger” test stated by - 
Mr. Justice Holmes in the Schenck case” and the “bad tendency” test 
upon which the Court upheld the New York Criminal Anarchy Act in 
Gitlow v. New York.” Herndon urged that his activities created no “clear 
and present danger” to the state; while the state had contended that it 
might properly punish his act, which had a tendency to produce results 
which the state might forbid. The Court undertakes to explain the dif- 
ference in the applicability of the two rules. “Where the statute merely 
prohibits certain acts involving the danger of substantive evil, without 
any reference to language itself, and it is sought to apply its provisions to 
language used ... for the purpose of bringing about the prohibited re- 
sults,” it must be shown that the utterances or publications created a 
“clear and present danger” that the prohibited evil will ensue in order to 
remove them from the protection of freedom of the press and of speech. 
On the other hand, the state may validly forbid in the exercise of its 
police power particular kinds of speech and literature which it believes. 
will imperil the safety of the state. Here thé “bad tendency” of the 
utterances or publication is sufficient to bring them within the ban of the 
statute, since “the state is not compelled to delay adoption of such pre- 
ventive measures until the apprehended danger becomes certain.” The 
Georgia statutes had not forbidden the organization of the Communist 
party within its borders, nor the circulation of its literature. It had merely 
forbidden the “incitement or attempted incitement to insurrection.” 
Unless it could be shown that Herndon’s efforts as a party organizer and 
as a promoter of Communist meetings and his possession of Communist 
literature constituted a “clear and present danger’’ of insurrection—an 
actual incitement of it—his activities are fully protected by the protection 
of freedom of speech and press accorded by the Fourteenth Amendment. 
Evidence is wholly lacking that his activities were of this nature. Further- 
more, the statute forbidding incitement to insurrection is so vague in its . 
terms as to furnish no clearly ascertainable standard of guilt. “The statute, 
as construed and applied, amounts merely to a dragnet which may enmesh 
anyone who agitates for a change of government if a jury can be per- 
suaded that he ought to have foreseen his words would have some effect. 
on the future conduct of others. No reasonably ascertainable standard of 
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guilt is prescribed. So vague and indeterminate are the boundaries thus 
set to the freedom of speech and assembly that the law necessarily violates 
the guarantees of liberty embodied in the Fourteenth Amendment.” 

Mr. Justice Van Devanter, with whom Justices McReynolds, Suther- 
land, and Butler concurred, dissented. The law prohibits incitement to 
forcible resistance to government. Herndon possessed literature advocat- 
ing such forcible resistance. It was his job to distribute it and to support 
the doctrines it advocated. Therefore he comes under the law. The 
statute is sufficiently definite to meet the test of due process. 

(d) Due Process and State Taxation. In Carmichael v. Southern Coal & 
Coke Co.,” the Court upheld the Alabama Unemployment Compensation 
Act against much the same type of constitutional attack as was directed 
against the federal Social Security Act in the cases already discussed.” 
This is another five-to-four decision, with Mr. Justice Stone speaking for 
the majority. The statute, which met the criteria set up in the Social 
Security Act, imposed taxes upon employers and employees the proceeds 
of which are deposited in the federal “Unemployment Trust Fund.” 
Benefits are paid therefrom, and the usual groups are exempted from the 
requirements and benefits of the act. In rejecting the various attacks 
made on the validity of the statute, the Court held (a) that the taxes 
imposed are valid excises and that the exemptions are reasonable; (b) that 
these taxes are for a public purpose, i.e., the relief of unemployment; 
(c) that the statute is not void because the burden of the tax is borne 
mainly by a class which does not directly benefit from the payments; 
(d) that the relation of the state statute to the federal statute involves no 
unconstitutional coercion or delegation of power, for the reasons set forth 
in Charles C. Steward Machine Co. v. Davis." Mr. Justice McReynolds 
dissented without opinion. Mr. Justice Sutherland, with whom Justices 
Butler and Van Devanter agreed, dissented on the ground that the 
classifications set up in the act are arbitrary and therefore deny the equal 
protection of the laws. This defect, however, he suggests, could readily be 
corrected. 

The principle of chain-store taxation is pushed beyond previous limits 
in a Louisiana statute of 1934 which is upheld in a four-to-three decision 
in Great Atlantic & Pacific Tea Co. v. Grosjean.”” The statute levied a 
tax on chain stores graduated on the basis of the number of stores in the 
whole chain, including those outside the state. In an opinion by Mr. 
Justice Roberts, the following points are made: (a) The statute does not 
set up an arbitrary classification. Evidence indicates that the number of 
stores in the whole chain is a reasonable basis of classification, since the 
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competitive advantages of a chain increase with the number of store 
units in it, regardless of where they are. Each store in Louisiana enjoys 
advantages derived from the power of the whole organization. (b) The 
act does not deny due process by taxing property outside the jurisdiction 
of the state. The tax falls on the right to carry on business in Louisiana. 
It is measured by the number of stores im the state, but the rate is fixed 
on the basis of the size of the whole chain. This is a proper method of 
valuing the privilege enjoyed in the state. It is legitimate for the state 
to regulate chain stores in order to adjust competitive or economic in- 
equalities, and it may properly do this through taxation. It may adjust 
the tax in order to equalize superior economic power, even when that 
power is “largely due to the fact that the taxpayer does business not only 
in Louisiana but in other states.” Justices Van Devanter and Stone did 
not take part in the case. Mr. Justice Sutherland dissented on the ground 
that the classification is arbitrary. The idea that the size of the chain out- 
side the state affects the competitive powers of stores within the state is 
“fanciful.” Justices McReynolds and Butler agreed with this view. 

Problems of jurisdiction for purposes of state taxation are involved in 
three cases. In First Bank Stock Corporation v. Minnesota,” it is held 
that the appellant, a Delaware corporation doing business in Minnesota, 
may, consistently with due process of law, be compelled to pay in Min- 
nesota a property tax upon shares of stock which it owns in Montana and 
North Dakota banks. The state may properly tax intangibles which are 
used in the corporation’s business or are incidental to it when the corpora- 
tion’s business is carried on within the state. In New York ex rel. Cohen 
v. Graves,” the Court held that the state could validly tax a resident 
upon income derived from rents of lands located outside the state, and 
also upon income from bonds which are physically outside the state when 
secured by mortgages upon lands outside the state. “Income is not 
necessarily clothed with the tax immunity enjoyed by its source.” Domi- 
cile itself affords sufficient basis for a tax on income. In New York ez rel. 
Whitney v. Graves,® it is held that a seat on the New York Stock Ex- 
change owned by a non-resident who conducts all his business outside of 
New York, transmitting to other members orders which require execution 
on the floor of the Exchange, has such a business situs in New York as to 
make it possible for the state, consistently with due process, to levy an 
income tax upon profits realized upon the sale of a right which arose out 
of that membership. By reason of an increase in the number of members 
of the Exchange in 1929, each member became entitled to a “right” to 
one-fourth of a new membership, which in this case was sold for $108,000. 
This was properly taxable by the state of New York as income. 
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8. Equal Protection of the Laws 


A Georgia act of 1935 forbade any fire, casualty, or fidelity insurance 
company to write policies upon any risks in the state except through a 
resident agent licensed by the insurance commissioner. Such “resident 
agents” are not to include any salaried employees of a stock insurance 
company, but are to include any agents of mutual insurance companies, 
no matter how they are compensated. Five members of the Court, speak- 
ing through Mr. Justice McReynolds, could see no basis for discriminating 
against the salaried agents of stock insurance companies and in favor of 
those of mutual companies, and invalidated the act as a denial of the 
equal protection of the laws. This is the case of Hartford Steam Boiler 
Inspection & Insurance Co. v. Harrison.® Justices Roberts, Brandeis, 
Stone, and Cardozo, in a dissenting opinion by Mr. Justice Roberts, took 
the position that the classification had not been shown to be arbitrary 
with sufficient clearness to overcome the normal presumption of validity. 


II. EX POST FACTO LAWS 


A Washington statute allowed a court to impose a sentence of not less 
than a minimum nor more than a maximum term of imprisonment. This 
was amended in 1935 so as to require a court to impose the maximum 
sentence. The actual sentence to be served would be determined by a 
parole board, which could not, of course, increase the maximum sentence. 
The board might also return a prisoner to confinement after his release at 
any time before the expiration of the maximum term. In Lindsey v. 
Washington,” the application of the amended statute to offences com- 
mitted before it became effective is held to be ex post facto. Mr. Justice 
Stone states that “there is no possibility under the new law, as there was 
under the old law, of an unqualified release before the expiration of the 
maximum term.” 


HI. LAWS IMPAIRING THE OBLIGATION OF CONTRACTS 


In five cases, statutes were attacked as impairing the obligation of con- 
tracts, although in spme of the cases the due process clause, was also 
pleaded. In none of these did the attack succeed, nor did any of them 
establish any new principles of law. In People’s Banking Co. v. Sterling, ® 
statutory changes in the degree of liability of the stockholders of banks 
and the methods for enforcing it were upheld on the ground that these 
changes affected remedies rather than substantive liability, and on the 
further ground that changes in substantive liability were permissible 
under a reservation of the power to alter or repeal the bank’s charter. A 
New Jersey statute of 1909 provided that the tenure of school teachers 
and principals should be during good behavior if they had served three 
consecutive years in a district. It further provided that their salaries 
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might be reduced only for inefficiency or other just cause. In 1933, a 
statute was passed declaring that economic conditions made necessary 
that boards of education be empowered to fix salaries, and in the town 
of West New York salaries were thereupon reduced from ten to fifteen 
per cent. In Phelps v. Board of Education,® the Supreme Court affirmed 
the decision of the state court that the act of 1909 had not created a con- 
tract but was merely a regulation of the conduct of boards of education. 
The subsequent salary reduction. did not, therefore, impair any contract 
obligation. A North Carolina statute changed the remedy available for 
enforcing creditor’s claims through the sale of mortgaged property and 
substituted another remedy equally effective. This does not impair the 
obligation of the debt contract. This is the case of Richmond Mortgage 
& Loan Corp. v. Wachovia Bank & Trust Co. A Texas statute imposing 
a tax on the production of oil measured by the extent of production, to 
be borne ratably by all interested parties, including royalty interests, 
does not impair the obligation of contracts which call for delivery of oil 
“free of cost.” Barwise v. Sheppard% holds that such contracts are sub- 
ordinate to the taxing power. The power of the state, through action of its 
public utilities commission, to increase rates for electrical and steam serv- 
ices which have been established by contract is upheld in Midland Realty 
Co. v. Kansas City Power & Light Co.” The reasonable adjustment of 
these rates does not impair contract obligations nor deny due process. 


C. STATE AND FEDERAL RELATIONS 
I. STATE TAXATION OF FEDERAL AGENCIES _ 

The state of New York collected a tax on the income received by a 
resident of the state as general counsel of the Panama Railroad Com- 
pany. This is held in New York ex rel. Rogers v. Graves?! to be invalid 
as an interference with a federal agency. The Panama Railroad is an 
auxiliary to the Canal, and so interrelated with it that together they form 
a great regulator of national and international commerce. As such, the 
railroad is an instrumentality of the federal government and immune 
from state taxation. It follows, therefore, that the, salaries and compen- 
sation paid to its officers and employees in their capacity as such are also 
immune. The railroad’s counsel was an officer or employee, and not an 
independent contractor. 

II. STATE POLICE POWER AND INTERSTATE COMMERCE 

A Maine statute prohibits the sale of any cosmetics within the state in 
intrastate commerce unless a registration certificate has been secured for 
each preparation at a fee of fifty cents. The declared purpose of the act is 
the protection of the public health. Unregistered cosmetics may be seized. 
The validity of the act is attacked by a manufacturer in New York who 
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ships cosmetics into Maine upon orders taken in the state. The sales in 
Maine are not in the original packages. The Court held the act valid in 
Bourjois v. Chapman.®® There is no burden upon interstate commerce. 
The act is limited by its terms to intrastate commerce and does not regu- 
late the bringing of goods into the state. The fact that goods come from 
over the state line does not make them immune from the state’s police 
power for the protection of health. There is no discrimination against 
cosmetics brought in through interstate commerce. The fee is not shown 
to be burdensome, and the procedure for securing registration certificates 
is not arbitrary. 
Ill. STATE TAXATION AND INTERSTATE COMMERCE 


In two cases, state statutes imposing fees upon interstate commerce 
purporting to cover the legitimate cost of state supervision and control 
were held void on the ground that the amounts charged exceeded the 
amount which the state might charge for such purposes. In Ingels v. 
Morf,” a California statute prohibited “caravaning” (bringing auto- 
mobiles into the state under their own power or in tow to sell in the state) 
without a permit which cost $15. While a charge may be made by the 
state for the use of its highways and the cost of policing the traffic, this 
fee is held to be about three times too high, and therefore burdens inter- 
state commerce. In Great Northern R. Co. v. Washington,” the state 
required every public utility to pay a fee of one-tenth of one per cent of 
its gross operating revenue, to be put into a revolving fund to be used 
for administering the state public service commission law. This is held 
in a five-to-four decision to burden the interstate business of rail carriers, 
since the state has not assumed the burden of proof to show that the 
sums thus collected do not exceed the legitimate cost of the supervision 
and regulation of such carriers. 

A Washington statute levies a two per cent tax upon retail sales, and a 
two per cent tax on “the privilege of use within the state of any article 
of personal property.” The tax on the use of the property may be reduced 
by the amount of any sales tax paid on the outside, either to the state of 
Washington or to any other state. These taxes, which in no way discrim- 
inate against interstate commerce, are held valid when imposed on com- 
modities brought in from outside the state. This is the case of Henneford 
v. Silas Mason Co.” An Alabama statute of 1927 imposed upon corpora- 
tions chartered otftside the state a tax of $2.00 on each $1,000 of capital 
employed within the state. In Southern Natural Gas Corporation v. 
Alabama,” this is held valid in the case of a corporation which carries 
on both interstate and local business in the state. It is a tax on the ‘“‘priv- 
ilege of exercising corporate functions within the state,” and its effect 
on interstate commerce is incidental and remote. 


2 301 U.S. 183, 1937. 20 300 U.S. 290, 1937. s 300 U.S. 154, 1987. 
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LEGISLATIVE NOTES AND REVIEWS 


Tenure and Turnover of the Indiana General Assembly, II. The first 
installment of this article represented an effort to picture in quantitative 
terms the constancy and the changéableness of the Indiana General 

_Assembly. There remains the task of isolating some of the factors which 
have contributed to the turnover that has characterized this body. 

An examination of the professional or occupational background of 
short-service and long-service members of the two chambers seems to 
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1 lst session.........5. 187 | 59.6 65.3 | 44.9 | 64. 55.8 | 66.6 42. 66.6 
2d session. .| 84 | 26.8 18.7 | 38.8 | 24. 31.2 | 16.7 42.9 | 22.7 
5: 3d session. 24 | 7.6 8. 8.2 8. 7.8 14. 6.7 
4. 4th session 13] 4.1 6.7 6.1 4. 2.6 2.7 
5. 5th to 9th sessions....| 5] 1.6 1.3 2.6 | 16.7 1.3 
6. 10th or more sessions. . 1 3 2. 
Senate Members 
a Ist session.........., 10 | 9.8 12.5 | 14.3 7:1 10. 9.1 
8. 2d session. ........,.| 49 | 48. 50. 50. 66.? | 21.4 | 80. 75. 18.2 
9. 8d session........... 6} 5.9 7.5 14.3 9.1 
10. 4th session. «4 19 | 18.6 17.5 33.3 | 28.7 45.4 
11. 5th to 9th sessions. «| 17 | 16.7 12.5 | 35.7 21.4 | 10 25. 18.2 
12. 10th or more sessions. . 1 1. 7.1 
Both Chambers 
13. 1st session........ +++] 197 | 47.3 47. 38.1 | 47. 48.3 | 31.3 2 59.3 
14. 2d session. ..... veves| 133 | 32. 29.6 | 41.3 | 35.3 | 29.6 | 56.2 54.5 | 22.1 
15. 3d session........... 80) 7.2 7.8 6.3 5.9 8.8 7. 
16. 4th session........... 32| 7.7 10.4 4.8 | 11.8 6.7 8.1 
17. 5th to 9th sessions... 22 | 5.3 5.2 7.9 5.5 | 12.5 9.1 3.5 
18. 10th or more sessions. . 2 5 1.6 1.1 
Number of Members Who Retired 
19. oure: . 75 49 25 T7 6 75 
20. Sen: 40 14 9 14 10 4 11 
21, Both Chambers 115 63 34 91 16 1 86 





indicate that no particular group is either especially responsible for the 
transience or especially free from it. Newspaper men, bankers, and brokers 
may be eliminated from consideration, since the small numbers of in- 
- dividuals in these classes make generalizations from their experience un- 
reliable. For the same reason, some persons will wish to disregard in- 
surance and real-estate men, and possibly the group called business men. 
Looking at the tendency of members to serve one session only before 
retirement (see Table VIII), business men seem to offer greatest hope of 
accumulating legislative. experience; farmers and lawyers are almost 
exactly typical of all members. But when the figures showing retirement 
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at the end of one and two sessions of service, or one, two, and three ses- 
sions, are considered, it becomes evident that short service is not a char- 
acteristic peculiar to any occupational group. On the other hand, if 
service for five or more sessions is examined, there is at least some excuse 
for saying that insurance and real estate men are a class of early quitters, 
whereas business men offer substantial hope of accumulating a body of 
experience. It should be recognized, however, that only six individuals of 
the business group survived five sessions. 


Tanin IX 
DISTRIBUTION OF HOUSE AND SENATE MEMBERS WHO RETIRED FROM SERVICE DURING 1925-33 
SHOWING RELATION BETWEEN LENGTH OF SERVICE AT TIME OF RETIREMENT 
AND DISTRICT TYPE 








Districts Classified as to 




















All 
Districts 
Niimtier af Number of Members 
Retiring at End of 6 or All 
Simge x ulti- Pet F ore F ulti- 
ounty | County 2 em~ em- 
No. % ber bers bers 
% % % % % 
House Members 
1.. Ist session........... 187 | 59.6 63.5 | 49.5 | 57. 64.2 | 63.7 
2, 2d session........... 84 | 26.8 23.3 | 35.7 | 29. 26.2 | 21.8 
3. ..| 24 7.6 7.9 6.9 7. 4.8 8.2 
4, 13 4.1 3.5 5.7 4. 2.4 3.6 
5, y 6 1.6 1.8 1.1 1. 2.4 2.7 
6, 10th or more sessions. . 1] « 8 1.1 
Senate Members 
7. 1st session........... 10 8 15.4 6.3 9. 11.8 
8. 2d session........... 49 | 48. 41.1} 62.4] 48. 47. 
9. 3d session........... 6 5.9 7.7 4.8 5. 5.9 
10. 4th session........... 19 | 18.6 17.9 | 19. 20. 11.8 
11. 5th to 9th sessions....} 17 | 16.7 17.9 | 15.9 | 15. 23.5 
12. 10th or more sessions. . 1 1.6 1. 
Both Chambers 
18. Ist session........... 197 47.3 56.5 31.3 43.3 56.7 
14, 2d session........... 133 | 32. 25.9 | 42.8 | 34.9 25.2 
15. 3d session........... 30 7.2 7.9 6. 6.9 7.9 
16. 4th session........... 32 Ld 5.6 11.3 9. 4.7 
17. 5th to 9th sessions. 22 5.3 4.1 7.3 5.2 5.6 
18. 10th or more sessions. 2 5 1.3 7 
Number of Members Who Retired 
19. H 314 227 87 204 42 110 
20. Sen: 102 39 63 85 1 
21. Both Chambers, E EEO .. 416 266 150 289 42 127 





A superficial examination of Table IX seems to indicate that multi- 
county (commonly called “joint”) districts promote long service, and 
that single-county districts cut down legislators before they reach their 
prime. The percentages for house and senate combined, which seem to 
point to this conclusion, are misleading because nearly two-thirds of the 
senators come from joint districts, while nearly three-fourths of the house 
members are from one-county districts. Since senators, as a rule, enjoy 
longer tenure than representatives, the longer service of senators, to 
whatever it may be due, will appear to be a characteristic of the joint 
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district; the transiency of house members will appear to rise out of the 
single-county district. When the percentages for house and senate are 
studied separately, it will be seen that there is little to say in favor of 
either type of district over the other. The single-county district has pro- 
duced an undue proportion of one-session members in each chamber, 
On the other hand, the one-county district has proved practically as 
satisfactory as the joint district in the house, and distinctly better in the 
senate, if either one and two, or one, two, and three, sessions of service 
be taken as the test of transience. 


TABLE X 
DISTRIBUTION OF HOUSE AND SENATE MEMBERS WHO RETIRED FROM SERVICE DURING 1925-33 
BHOWING RELATION BETWEEN LENGTH OF SERVICE AT TIME OF RETIREMENT 
AND URBAN-RURAL CHARACTER OF DISTRICT? 





















Au Unclas- 
Besar Type 1 | Type 2 | Type 3 | Type 4 | Type & H 
Retiring at End of Districts SEES Ee ere fed: 
No. % % % 
House Members 
1. Ist session.. ¥........ 187 59. 41. 
2. 2d session........... 84 26. 34.4 
3. 3d session........... 24 7. 14.8 
4, dth session........... 13 4 6.6 
5. 5th to 9th sessions.... 1 1.6 
6, 10th or more sessions. . 1 1.6 
Senate Membera 
7. Ist session.. sasesana. 10 9.8 33.3 
8. 2d session. suana 49 48 65.3 
9. 3d session. . ise 6 6.9 e a . 4.3 33.3 
10. 4th session........... 19 18.6 s g à 13. 
11. 5th to 9th sessions....| 17 16.7 3 20.8 à 7.4 33.3 
12. 10th or more sessions... 1 1. 
Both Chambers 
18. Ist session.....,...... 197 47.3 29.7 
14. 2d session .| 133 32. 42.9 
15. 3d session. 30 7. 11.9 
16. 4th session.. | 32 7. 8.3 
17. Bth to 9th sessions....} 22 5. 6. 
18. 10th or more sessions. . 2 5 1.2 
Number of Members Who Retired 
() 0: PRERESI ITET 314 61 0 
20. Senate....... ccs c eee e nae 102 23 3 
21. Both Chambers............ 416 84 3 








® For desoription of distriet-types, see note 22. 


The figures (Table IX) for single-member and imulti-member districts 
show in even more convincing fashion that neither transience nor per- 
manence is peculiar to either type of district. Each type contributes in 
equal degree to short and long service. 


2 One might expect greater turnover in the joint district for two reasons: (1) ro- 
tating agreements might be more likely to exist where two or more counties compose 
the district, and (2) joint districts are usually more populous, making campaigning 
more costly, since ordinarily a part of the joint district is also a separate one-county 
district. Maps depicting the peculiar Indiana layout of districts can be found in the 
annual Statistical Report for the State of Indiana. Rotating agreements are discussed 
below, pp. 822-324. 
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Table X represents an effort to ascertain. whether there is an observable 
connection between the urban-rural character of a district and any tend- 
ency to return legislators for cumulating service. For convenience in ex- 
pression, these district types have been numbered and will be referred 
to by number. The strictly rural districts (type 5)? have clearly the best 
record for stability. On any basis of comparison, they have the best 
record for long service in the house, and they have produced no one- 
session senators. When house and senate turnovers are combined, the 
strictly rural group shows the smallest percentage of one-, and of one- 
and two-session men, and next to the lowest percentage of one-, two-, 
and three-session men. On the other hand, the semi-rural class (type 4), 
while having a strong record of low turnover in the senate, is marked by 
especially high turnover in the house. 

The strictly urban area (type.1) appears to be the most unstable, 
particularly if percentages for house and senate combined are accepted 
as a convincing test. If the figures for service of senators from district-type 
3 be disregarded because of the small number of individuals involved, 
then the strictly urban (Indianapolis) districts show highest turnover 
from the point of one, or one- and two-, and of one-, two-, and three- 
session, men in both senate and the two chambers combined. 

This record of high turnover among Indianapolis members may seem 
especially significant in view of the fact that the state capital is located in 
the district. One might suppose that legislators who are able to live at 
home during sessions would be most likely to continue service. One 
hesitates, however, to attach much importance to the differences in turn- 
over in the two extremes of district type. The differences are small, 


2 Descriptions of the district types were omitted from Table X because of space 
limitations. The types are as follows: 

Type 1—80 per cent or more of the district population is in incorporated places of 

300,000 or more population. 

Type 2—50 per cent or more of the district population is in incorporated places of 

30,000 to 99,999 population. 

Type 3—50 per cent or more of the district population is in incorporated places of 

5,000 to 29,999 population. 

Type 4—50 per cent or more, but less than 80 per cent, of the district population is 
in unincorporated places or incorporated places of less than 50,000 population. 

Type 5—80 per cent or more of the district population is in unincorporated places 
or incorporated places of less than 5,000 population. 

The apparently peculiar classification of districts is explained by the fact that a 
classification of 11 types was worked out, but only the ones here indicated are repre- 
sented in Indiana. 

23 These urban members are chosen as follows: 11 representatives are chosen 
from Marion county at large, and one is chosen from the Marion-Johnson eounty 
joint district; five senators are chosen from Marion county at large, and one repre- 
sents the Marion-Johnson county joint district. 
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neither type deviates far from the norm of all members, and the district 
types intermediate in urbanization do not fit into any.picture of correla- 
tion. Furthermore, the number of legislators in any group is too small to 
afford much security in generalization. Conclusions as to the relative 
fickleness of urban and rural populations ought to rest upon a more repre- 
sentative sample, perhaps both in time and geographic area, than is 
utilized here, and ought to take into account the cause of the legislators’ 
retirement, i.e., whether due to defeat in general election, defeat in party 
primary, voluntary retirement, ete.” 

An analysis of the high and the low turnover districts fails, in like 
manner, to indicate that any particular district type is especially re- 
sponsible for the fugitive or the constant legislator. During the six-session 
period of this study, a one-member district might have ousted an incum- 
bent five times. Eleven house districts achieved this maximum turnover. 
Sixteen other districts made four out of five possible changes in their 
representation—a total of twenty-seven high-turnover ‘house districts. 
Only one house district was absolutely free of turnover, keeping the same 
member throughout the six sessions. Five other districts had only one 
change. These six districts may be called the low-turnover house districts. 

In order to isolate high- and low-turnover senate districts, this investi- 
gation was pushed back to the 1923 session, permitting observation of 
representation in the senate during four terms. Any senate district thus 
had three opportunities to change its representation. Sixteen districts 
achieved this hundred per cent turnover. Two districts made no change, 
maintaining the same person in the senate for four terms. These eighteen 
districts are represented in Table XI as high- and low-turnover senate 
districts. ' 

Table XI permits a comparison of these high- and low-turnover areas 
of the two chambers. It will be seen at once that there is no correlation 
between turnover and either one-county or multi-county districts. High- 
turnover senate districts are distributed between the two district types 
in exactly the same proportion as are all senate districts, and both high- 
and low-turnover house areas are distributed between the two types in 
surprisingly similar ratios. 

A study of the way in which high- and low-turnover areas of the two 
houses are distributed between single-member and multi-member dis- 
tricts shows results surprisingly near those observed for single-county 
and multi-county districts. 


24 The punched cards used in this study indicate for each legislator who has re- 
tired whether his departure was due to primary or election defeat, The inconclusive- 
ness of any generalizations which might result from the small number of individuals 
involved in the present study made it seem fruitless to carry out any analysis of 
the relation of district types to cause of turnover. 
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The small number of districts involved makes the figures for distribu- 
tion between urban-rural types of little validity. At least this much may 
be said, however: these figures offer no comfort to any preconceived 
theories that one or another type of district is responsible for transience 
or stability. 

It is no doubt usually taken for granted that the longer service ac- 
cumulated by senators is due almost altogether, if not entirely, to the 
fact that. members of the upper chamber are elected for a term of two 
regular sessions instead of only one as in the case of representatives. 


Tasis XI 


SELECTED HIGH- AND LOW-TURNOVER HOUSE AND SENATE DISTRICTS 
CLASSIFIED ACCORDING TO THREE BASES 















All Districts High Turnover Districts || Low Turnover Districts 













Districts Classified House Senate House Senate House Senate 


No.) % No. % No.) % {No.l % 





























As to Number of Counties 
1. Single-County....... 
2. Multi-County....... 


As to Number of Members 
3. Single-Member...... 
4. Multi-Member...... 


19 | 70.4 | 2 | 25. 
8 | 29.6] 6 | 75. 


7| 0 
33.3 | 2 | 100. 

















25 | 92.6 | 8 |100. 100. 2 | 100. 
7.4) 0 0 




















4 
2 
6 
0 
0 
0 
1 
2 
3 
6 


0 
25. 0 
16.7 | 0 
37.5 33.3 | 0 
37.5 50. 2 | 100. 
11. All Classes.. 100. 100. 2 | 100. 








Senators thus escape one-half of the nuisance and risk of campaigning 
which the house members must undergo. The hazards of nomination 
and election contests ought in all common. sense to work fewer casualties 
on senate membership than on that of the house. Similarly, the senator 
who finds the lot of the legislator not to his liking is virtually forced to 
do double the time of his happier colleague across the corridor who may. 
wash his hands of lawmaking and retire at the end of one session. 

It is at least possible, however, that the longer service of senators is 
due in part to other reasons, perhaps the greater prestige value of service 
in the senate, or the fact that senators are elected from more populous 
districts.” 7 l 

The writers have made no effort to determine whether legislators at- 
tach greater prestige value to service in the senate, and, it follows, have 
made no attempt to measure the effect of any such sentiment on differ- 
ences in the length of service in the two houses. Any likelihood that the 
greater population and geographic extent of the -senate district con- 


25 The state is divided into 44 senate districts and 75 house districts. 
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tributes to the longer service of senators seems to be dispelled by the 
cursory analysis offered in Table XII. With each regular session of the 
General Assembly, the terms of 25 senators and 100 representatives ex- 
pire. The figures in this table show that the percentage of senators that 
fail to succeed themselves at the expiration of a term of service is, on 
the average, enormously greater than the percentage of representatives. 
In one session, the loss of senators was, to alter slightly the phrase of 
Father Noah, a “complete” deluge. Furthermore, of those who seek to 
continue their service, as evidenced by the fact of standing in the primary 
for renomination, a much higher percentage of representatives than of 
senators survive the nomination and election contests. 

These facts doubtless offer no proof that senators would have fared 
better if their districts had been smaller in population and area. But 
they surely do discredit any theory that the longer service enjoyed by 
senators is attributable in part to the larger area of representation. They 
seem in like manner to demonstrate that any greater prestige value which 
service in the senate may bear falls short of affecting in any material 
way the amount of legislative service acquired by members of that 
chamber. It seems not unreasonable, in view of the foregoing discussion, 
to reassert the presumption that the longer service enjoyed by members of 
the senate is due mainly, if not altogether, to the fact that the term for 
which senators are elected is twice as long as that for which house mem- 
bers are chosen. 

Indiana is, historically, a bitter battleground of the two major parties. 
Throughout the state, Democratic and Republican parties are fairly 
evenly matched. It might be supposed, consequently, that the turnover 
of the General Assembly is due principally to defeat of incumbent 
legislators in the fall elections. The figures in Tables XIII and XIV show- 
ing the immediate cause or avenue of retirement from legislative service 
may come, accordingly, as something of a surprise, showing as they do 
that only a small percentage of the members of either house have been 
eliminated through the triumph of the opposite party. During the period 
of this study, between one-fifth and one-fourth of all legislators who 
terminated their service did so because of election defeats.?” In only two 


2 Sixty-six of the 92 counties shifted in party control one or more times, as evi- 
denced by the party affiliation of the county auditor, during the period 1916-34. 
Approximately 82 per cent of the population of the state lives in these 66 counties. 

27 It must be remembered that the figures in Tables XIII and XIV, as well as 
all figures given in this section of the article, are descriptive of retirement from 
service in the given chamber. The writers have not attempted to learn why a mem- 
ber failed to succeed himself in the legislature, if at some later date he saw further 
service in the same chamber. Only in case the member did not reappear in that 
chamber up to and including the 1935 session was any account taken of the cause 
or avenue of his leaving. This is not true of Table XII, which takes account of all 
members of the General Assembly. 
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elections did defeats at the hands of the opposite party count for as much 
as one-third of the migration from either house. Just one-third of the 
senators who terminated their legislative careers with the 1931 session 
were ousted by the general election of 1932; and a little more than one- 
third of the house members who wound up their venture at lawmaking 


TaBne XIV 


DISTRIBUTION OF HOUSE AND SENATE MEMBERS WHO RETIRED FROM SERVICE 
DURING 1925-33, RELATING CAUSE OF RETIREMENT TO LENGTH 
OF SERVICE AT TIME OF RETIREMENT 





Cause of Retirement 


No. of | Defeated | Defeated| Other Un- 
Members| in in Known | known 
Who | Primary | Election | Causes | Causes 


Retired % % % % 


Retiring at End of 


House Members 





1. Ist session. ............. 187 18.2 27.8 4.8 49.2 
2. 2d session......... 00 eee 84 20.2 15.5 6. 58.3 
8. 3d session............... 24 20.8 25 12.5 41.7 
4. 4th session.............. 13 7.7 80.8 7.7 53.8 
5. 5th to 9th sessions....... 5 0 40. 0 60. 
6. 10th or more sessions..... 1 0 a 0 0 100. 
Senate Members 
7. Lst session. ...........-- 10 0 20. 0 80. 
8. 2d session...........-... 49 16.3 24.5 2.1 57.1 
9. 3d session............6.- 6 16.7 16.7 0 66.7 
10. 4th session.............5 19 36.8 10.5 o` 52.7 
11. 5th to 9th sessions. ...... 17 23.5 23.5 11.8 41.2 
12. 10th or more sessions..... 1 0 0 0 100. 
Both Chambers 
18. Ist session. ..........4.. 197 17.3 27.4 4.6 50.7 
14, 2d session............... 133 18.8 | 18.8 4.5 57.9 
15. 3d session............... 30 20. 23.3 10. 46.7 
16. 4th session.............. 32 25. 18.8 3.1 53.1 
17. 5th to 9th sessions. ...... 22 18.2 27.3 9.1 45.4 
18. 10th or more sessions... .. 2 0 0 0 100. 


in 1929 owed their exit to defeat in the general elections of 1930. In two 
instances (senators quitting service in 1927 and 1933), casualties in the 
fall elections counted for less than one-tenth of the retirements.”8 


28 Table XIII correctly shows that 27 senators terminated service in that cham- 
ber in 1931. In addition to the 25 whose terms expired, two senators resigned. None 
has since returned to the senate. 
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Elimination in the primary election has been only slightly less im- 
portant than general election defeats. Death or election to the other 
chamber have accounted for very little of the turnover.”® More than one- 
half of the members who have retired have done so without a fight in 
either primary or general election. 

The real reasons back of failure of legislators to seek renomination and, 
reélection are undoubtedly diverse, are not likely to be revealed to the 
research. student, and perhaps in most instances are unknown to the 
legislator himself. It may be assumed that the service of some Indiana 
assemblymen was terminated by deaths not recorded in the legislative 
records. Illness or other physical disability may have prevented some from 
seeking another term. Some, certainly, surrendered their seats in the 
legislature to accept other public offices. A number, perhaps, wished to 
extend their legislative careers but found themselves squeezed out by a 
machine or a clique whose support they considered necessary for success 
at the polls. 

Because of lack of confidence in the research procedures available, the 
writers have made no systematic effort to probe into the motivation of 
those members who have retired from service without contesting for the 
retention of their seats. The figures in Tables XIII and XIV offer, in 
themselves, little hint as to why the percentages for “voluntary retire- 
ment” are so high. There seems to be no particular relation between cause 
of retirement and the length of service achieved at the time service was 
terminated. On the whole, it may be said that new members and old 
timers have travelled in like proportions the same routes in taking leave 
of the legislature. 

It may be supposed that much of the so-called voluntary retirement 
is due to a strong fear of defeat in primary or general election. The 
meagre evidence collected in this investigation cannot be said to impeach 
this hypothesis, but at the same time it lends it no support. Any serious 
effort to ascertain which members were confident, which pessimistic, of 
success in primary or general elections would entail difficulties which the 
writers are not yet ready to grapple with. Some superficial observations 
on the behavior of house members may, however, be offered. 

Presumably most members of the Indiana legislature foresaw that 1932 


29 The category Other known causes” in Tables XIII and XIV embraces only 
members known to have died during the sessions or before the succeeding election, 
and members who were elected to the other chamber. The writers have not as yet 
searched the primary and election returns to ascertain which members terminated 
their service in one house with an unsuccessful candidacy for membership in the 
other chamber. Nor has any effort been made to ascertain what members sought 
other offices in the election succeeding their final session. Resignations from either 
house before expiration of the term have been included under “Unknown causes.” 
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would be a Democratic year; presumably a large percentage of the Re- 
publicans in the 1931 Assembly saw defeat in store for them if they 
fought to retain their seats; presumably most of their Democratic col- 
leagues believed that if they survived the primary their reélection was 
assured. The figures show that 36 per cent of the Republicans in the 1931 
house yielded their seats without a contest, whereas only 25.3 per cent 
of the Democrats retired from service without a battle. These figures seem 
to support the thesis that tendency to stand for renomination and reélec- 
tion is a barometer of optimism or pessimism of party success. The figures 
for the 1984 campaign support the thesis also. While Indiana went 
Democratic in statewide elections that year, the Republican party sub- 
stantially improved its position in the house of representatives, wresting 
twenty-six seats from the Democrats. An examination of their behavior 
shows that only 8.6 per cent of the 1933 Republican representatives gave 
up their seats without a contest, whereas 24.2 per cent of the 1933 Demo- 
cratic members made no effort to hold their positions.*¢ 

But here support for the thesis stops. The 1928 elections fortified 
Republican strength in the house, yet 33.3 per cent of the Republicans 
failed to contest their seats as against 18.9 per cent of the Democrats. 
The strategy was much the same in the campaigns of 1926 and 1930. 
Both of these elections ran in favor of the Democrats, yet in each case 
a higher percentage of Democrats than of Republicans yielded their seats 
without a contest. The figures for 1926 were: Democrats, 40 per cent, 
Republicans, 25.9 per cent; for 1930, Democrats, 40 per cent, Republicans, 
32.5 per cent. 

It must be emphasized strongly that the foregoing figures are the crud- 
est kind of index to the relation between fear of defeat and tendency to 
seek reélection. Members of the legislature may, in any particular case, 
have misjudged the likelihood of party success in their respective dis- 
tricts. It may be that when chances for party success are strongest, 
primary battles are hardest, thereby making the year of greatest party 
optimism the time of greatest discouragement for the individual member 
who wishes to succeed himself. Again, when hope for party success is 
highest there may be a pronounced tendency to abandon the seat in the 
legislature and seek a more lucrative office. A satisfactory measure of the 
relation of confidence or doubt of victory at the polls to tendency to 
contest for reélection will wait upon the kind of inquiry that can be made 


30 The caution voiced in note 27, supra, p. 317, is applicable in this and the suc- 
ceeding paragraphs. The figures are for members who terminated their service in 
the stated chamber. 

3 Similar figures for the senate have not been computed. The number of mem- 
bers of either party whose term expires with any given session is so small as to make 
unconvincing any percentages which might be derived. 
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only at the scene, and at the moment when the perplexed politician is 
making his decision. 

It is frequently suggested that legislative turnover is due in large part 
to agreements to rotate the positions, either to different geographic parts 
of the district or to different factions of a party. If such understandings 
play an important rôle in the survival or disappearance of Hoosier law- 
makers, their force has been confined, during the period of this study, to a 
very small number of districts. In 64 of 75 house districts, one or more 
of the incumbents succeeded themselves. Rotating agreements worked 
only imperfectly, if at all, in these districts. Eleven house districts experi- 
enced 100 per cent turnover during the period 1925 to 1935. In 10 of these 
11 districts, any understanding that one term was the limit for a legis- 
lator was defied by one or more of the incumbents. In the other district, 
a three-county single-member district, none of the five representatives 
stood in the primary for retention of his seat, but one did try for and ob- 
tain a seat in the senate.®? Letters to persons likely to be informed about 
political maneuvering in this eleventh district elicited replies showing a 
very general understanding that there was no agreement in either party 
that the legislative position should be rotated or handed about to dif- 
ference areas of the district. 


82 The writers have considered the desirability of isolating districts which re- 
turned a member of the same party to the legislature from those which returned a 
member of different party than the incumbent. A study of tendency of incumbents 
to contest in these two sets of districts would offer a refinement of the crude analysis 
attempted in the foregoing paragraphs. Data making possible such a study are not 
recorded on the punched cards. The enormous outlay of time and effort which would 
be required for the inquiry seems not justified by the inconclusive results which 
would be obtained. 

33 At the time‘of writing, data for the 1936 campaign were not available. The facts 
and figures on turnover in the house which are offered in this section of the article 
are based on membership in the assemblies of 1925 to 1933 and the campaigns of 
the succeeding years. Any seat, therefore, might have changed hands five times. 

The caution offered in note 27, supra, p. 317, is not applicable here. In the follow- 
ing discussion, account is taken of members who failed to succeed themselves, even 
though they subsequeatl'y won back their seat. Thus a one-member district that 
experienced 100 per cent turnover might actually have sent only two different in- 
dividuals to the house. Cf. the table in note 46, infra, pp. 330-331. 

34 The following procedure was used in corresponding with persons in high turn- 
over districts of both house and senate. Personal letters describing the extent of 
legislative turnover, accompanied by a suggested answer form, were sent to present 
and former members of the legislature from that district. If the replies showed 
differences of opinion as to whether rotating agreements existed, or if the number 
of replies was less than three, further letters were sent to other persons thought 
likely to be informed, including unsuccessful candidates for the legislature, county 
party chairmen, and newspaper editors. In the case of the “eleventh” high turnover 
district just described, nine replies were received, four from former representatives, 
two from county chairmen, and three from newspaper editors. Seven.answers stated 
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Of the other 10 house districts where turnover was 100 per cent, there 
were three districts in which only one incumbent stood to succeed him- 
self, in two of these cases the incumbent being suecessful at the primary 
but losing in the general election. In’ three other districts, only two in- 
cumbents sought to retain their seats; in still another three districts, 
three incumbents sought to continue their service; and in one other 


district all five incumbents made an effort to retain their seats. The 11 


districts of 100 per cent turnover are thus accounted for. i 

In any district where three or more of five representatives stood in the 
primary for renomination, it may be assumed that rotating agreements, 
if they existed, were working only ineffectively. This assumption is sup- 
ported by the fact that in each of the five districts of this character, at 
least one of the incumbents won his renomination, and in three of them, 
three incumbents received the indorsement of their parties at the polls. 

Letters were sent to former representatives and other persons with 
political connections in the seven districts where less than three of the 
five incumbents sought to retain their seats. In every case, except pos- 
sibly two districts, the replies furnished convincing evidence that no 
agreements existed.®® 

It is entirely possible, of course, that definite rotating agreements 
may exist in districts which were not circularized. The results of the cor- 
respondence make it seem improbable, however, when one considers the 
high agreement of the replies, and the fact that the inquiry covered that 
one-tenth of the house districts which were thought most likely to be 
affected by such understandings. 

Since the term of senators is twice as long as that of house members, 
only three elections were available, in the period covered by this study, 
for determination of high turnover senate districts.” All but 16 of the 44 
districts reélected a senator one or more times. In 11 of these 16 districts, 
one or more of the sitting members sought to succeed himself.** There 





in varying degrees of positiveness that no rotating agreements were in operation in 
either party, one (from a newspaper editor) asserted that retating agreements were 
in effect in both parties, while a ninth failed to make a definite reply on this point. 

35 Four of these districts consisted of one county each; two were two-county dis- 
tricts; and one was composed of three counties. 

3 In six of the seven districts, all replies clearly indicated,,if they did not state 
categorically, that no agreements existed; in like manner they denied that a popular 
sentiment in favor of passing the position around had been effective in either party. 
For one of these six districts, however, only two replies were received. The seventh 
district produced some difference of opinion, as was indicated supra, note 34. 

37 In order to carry the analysis over three elections, the collection of data had 
to be pushed back to 1923. See supra, p. 315. f 

38 In one of these 10 districts, all three incumbents obtained renomination; in one 
district, two obtained renomination. 
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are, then, five districts in which the failure of any senator to contest for 
retention of his seat suggests the likely existence of rotating agreements. 

Correspondence with informed persons in these five districts leads to 
the conclusion that agreements to-rotate the senatorship were effective 
in one of the three two-county districts, and that no rotating agreements 
were operating in the two one-county districts. The correspondence from 
two of the two-county districts revealed difference of opinion. In the case 
of one district, four replies asserted the existence of effective agreements, 
two denied that such understandings existed, while a seventh, all but 
unintelligible, seems to require a translation which indicates that no 
agreement obtained. In the case of the other district, two replies stated 
positively that a rotating agreement ruled in the majority party, one just 
as categorically asserted the opposite opinion, while a fourth testified to 
a “gentlemen’s agreement” that “should the senator in office not care 
to be a candidate again, then the next candidate should come from the 
other county” [sic]. 

It seems reasonable to suppose that rotating agreements were effective, 
in some of the non-circularized multi-county senate districts, but one 
may venture the opinion that such arrangements are far from being an 
important cause of high turnover in the Indiana senate.’ 

The first installment of this article represents an attempt to furnish a 
picture of the permanence and the transiency of the Indiana General 
Assembly. No effort was made to test the importance of legislative ex- 
perience to effective lawmaking; it was assumed that a positive relation- 
ship existed. This article ought not to close without some effort to depict 
in a graphic way the significance of the high turnover which was found to 
exist in the Hoosier legislature. If the following comments do not add 
distinctiveness to one’s understanding of the significance of turnover, 
they ought at least to supply color. 

Five laws concerning workmen’s compensation were enacted during 
the period of this study, 1925 to 1935. Two were enacted in the 1927 
session, and one was passed in each of the sessions of 1929, 1933, and 
1935. The five bills were referred to, and reported upon by, the following 
committees of the house: Insurance and Judiciary A in 1927; Judiciary 


89 Cf, Tables IX and XI and the accompanying discussion, supra, p. 315. Of the 
senators representing joint districts, 68.7 per cent terminated their service at the 
end of one term or less, while 56.6 per cent of those representing one-county 
districts were equally early quitters. The writers are fully aware that an adequate 
analysis of rotating agreements would necessitate inquiry into the place of residence 
and the party and factional affiliations of members of the legislature and of the 
candidates who opposed them in primary and general election. The writers were 
concerned here simply to probe the knowledge and opinion of observers in a sam- 
pling of districts where it seemed most likely that rotating agreements might be 
found. : 
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B in 1929; Labor in 1933; and Insurance in 1935. It will be of interest to 
see what contact the members of these committees had enjoyed with 
previous workmen’s compensation legislation.*° 

Three of these committees consisted of 13 members each, one had 12 
members, and the other 11—a total of 62 committee memberships. A 
minimum of 13 different individuals could, conceivably, have occupied 
these 62 places. Actually, 54 different persons were involved. 

When the 1927 house committee on insurance convened to, consider 
H. 113, the reminiscences of past exploits in dealing with such bills must 
have been. soon exhausted. Eight of the 13 members had never been in 
the legislature before; what they knew was presumably what they had 
read in the papers. The other five members of the committee had opened 
their legislative careers in the last previous session. Four of these five 
had been members of a committee in that session which had considered 
workmen’s compensation bills, none of which became law. i 

The 1927 committee on Judiciary A was somewhat better placed. Only 
six of the 12 members were new to legislative service. The chairman had 
served in six previous sessions and one other of the six veterans had been 
in the legislature in 1923 and 1925. The chairman had in five previous 
sessions been on committees which reported on compensation legislation, 
and three others had been on one of the 1925 committees to which such 
bills were referred. 

The chairman of the 1929 committee on Judiciary B had had one previ- 
ous experience with committee consideration of compensation legislation. 
Six members of the committee were newcomers to the legislature. Of the 
remaining six members, only two had served in more than one previous 
session, one of these having experienced two, and the other member five, 
previous sessions. Five of the 13 members of the committee had in one 
session each been on a committee which considered compensation legisla- 
tion. 

The 1933 house committee on labor, which reported out the compen- 
sation legislation enacted in that year, included only four members who 
had ever before been in the legislature. One of these could tell the seven 
first-session men about the work of the same committee in the previous 
session, when three compensation bills were considered, though none 
became law. One other member could recount what he had seen, if any- 
thing, from the floor in two previous sessions, and two others could tell 
what they had observed in the same way in one session each of service. 

The 1935 house committee on insurance must have felt the iron hand 
of precedent least of all. Only three of the 13 members had previously 


40 In computing these data, account was taken of service in either house, and of 
service on any committee of either house to which workmen’s compensation legisla- 
tion was referred. 
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been in the legislature, and the chairman was not of that group. Two of 
these three veterans had only the 1933 session for their instruction; the 
other had seen three sessions of service. None of the three had had any 
committee experience with workmen’s compensation. 

View now the senate, and from’a different angle. A very considerable 
part of the work of any legislative body is the amendment of previous 
enactments. As Woodrow Wilson once wrote, “... the greater part of 
the labor of legislation consists in carrying the loads recklessly or bravely 
shouldered in times gone by, when the animal which is now a bull was 
only a calf.” The 1929 session of the Indiana General Assembly enacted 
statutes which amended no less than 112 previous laws. Sixty-seven of 
these amended statutes were enacted in one or another of the five sessions 
(1919 to 1927) immediately preceding the 1929 session; 28 were enacted 
prior to the 1911 session; 11 dated from before 1900. Lawmakers faced 
with amendment proposals in 1929 could hardly be expected to recollect 
events surrounding the enactment of legislation thirty years on the statute 
books. But citizens have a right to expect that some of the doctors who 
attended the calving of at least the younger bulls shall be present when 
the amendatory operations take place. 

In order to measure the carry-over of personalities between original 
enactment and the amendatory action of 1929, one of the bills reported 
by each of the 22 senate committees which handled amendatory legisla- 
tion in the 1929 session was selected for study.” Eight of the 22 original 
acts had passed in 1927, four in 1925, two in 1923, four in 1921, and one 
each in 1919, 1917, 1915, and 1907. 

Observe now the equipment, in memories, of the members of the 22 
selected senate committees of 1929. The committee on finance, reporting 
an act to amend a law of 1907, could not produce a single member who 
had been in either chamber of the Assembly when the original law was 
passed. The committees on public libraries and cities and towns, consider- 
ing respectively the amendment of acts of 1915 and 1917, were in the 
same quandary. The committee on public health, debating the amend- 
ment of a statute enacted in 1919, could find what help it could in the 


4t Congressional Government (Boston, 1885), p. 295. 

£ The 1929 session was chosen because it contained a better representation of 
experienced senators than any other session. For data, see Table III in this 
Revisw, Feb., 1938, ‘p. 60. Facts concerning the number of statutes amended are 
from table headed “Acts Amended,” in Acts, 1929, p. 849. The list of committees 
which reported amendatory legislation was prepared from the Senate Journal for 
1929. 

43 Except for the 1907 law, the distribution of the 22 acts is roughly proportion- 
ate to the time of enactment of the 76 amended laws which dated from 1915 to 1927. 
The 1907 law was included because it was the only amendatory act reported by the 
committee on finance. 


LEGISLATIVE NOTES AND REVIEWS 327 


reminiscences of a lone member who had been a spectator, perhaps a 
participant, from the floor of the house when the original law was passed 
in 1919. 

Four of the twenty-two selected committees reported on amendments 
to laws enacted in 1921. Two of these four committees were dependent 
upon the memories of one member each who had been in the senate in 
1929 but not on the respective committees which considered the laws in 
question. One of the other two committees could turn to a single member 
who had been a participant in the deliberations of the 1921 senate com- 
mittee. The fourth committee had access, through two personalities, to 
the experience of one of the 1921 committees. The chairman of the 1929 
committee had been a member of the earlier senate committee and 
another member of the 1929 committee had been chairman of the 1921 
senate group. 

Two of the select committees reported amendments to laws of 1923. 
One of these included a man who had been chairman of the senate com- 
mittee of 1923. The other committee could turn to one man who had 
served on the house committee which reported the original law, and to 
another member who had served in the senate of 1923, though not on the 
reporting committee. 

Each of the four selected committees which recommended amendments 
to 1925 legislation enjoyed some personal connection with the formulation 
of the original laws. One contained the chairman of the 1925 house com- 
mittee and four others who had been members of the 1925 senate. Another 
included the chairman of the 1925 senate committee and three others 
who had served in one or the other chamber in 1925. The other two com- 
mittees, Education and Judiciary A, were still more intimately connected 
with the birth of the original statutes. In the case of each, the chairman 
and one other member had served on the reporting senate committee of 
1925. One other member of Education had served in the 1925 senate, and 
four additional members of Judiciary A had served in one or the other 
chamber of the 1925 Assembly. 

When legislative assemblies are amending statutes enacted in the last 
previous session, one may hope for the maximum tie-up between the 
personnel of the original reporting committees and the committees de- 
liberating change. Thirty-two members (64 per cent) of the 1929 Indiana 
senate had served in one or the other chamber in the previous session. 
One might presuppose from this carry-over of personnel that any 
1929 committee, deliberating amendment of 1927 legislation, would in- 
clude a substantial representation of those who had reported out the 
original enactment two years before. Any such presupposition is dis- 
proved by the facts. 

Only one of the chairmen of the eight selected committees of 1929 had 
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served in the 1927 Assembly, and his committee assignments had not 
included the legislation referred to him two years later. Three of the 1927 
chairmen whose committees reported on the original bills were members 
of one or another of the eight selected committees of 1929. One of the 
1929 committees could produce no member who had sat in committee 
deliberation in 1927 when the original law was passed. Three other com- 
mittees had one member each who had participated in committee action 
on the original laws. Of the four remaining selected committees, two had 
two members each, and two had three members each, who were renew- 
ing in 1929 a committee experience which they had begun two years 
before. 

The 22 aid committees of the 1929 senate which have just passed 
in review represented 174 memberships. Only 24 of these members could 
turn back, in their own minds, to committee experience with the origin 
of the law before them for amendment in 1929. Forty-two other mem- 
bers had served in one or the other house when the original enactment 
was made. The remaining 108 of the 174 committee members proceeded 
on their amendatory deliberations without benefit of personal recollec- 
tions of the events of original passage.“ If competent handling of the bull 
comes best from those who were midwife to the calf, then the legislative 
experience of the Hoosiers has not been a happy one. 


Different minds will draw different morals from this story of legislative 
tenure. Facts acquire their meaning from the assumptions which give 
them a frame of reference. The writers, standing on the assumptions an- 
nounced in the opening paragraphs of this article, are forced to conclude 
that the Indiana General Assembly is utterly inadequate for the service 
which modern life demands of a legislative body. A group afflicted with 
the transiency pictured in the foregoing pages can only rarely act upon: 
information in making public policy, and can only infrequently, if ever, 
proceed confidently upon the equally important task of impressing upon 
the other departments their responsibility for intelligent and honest 
public service. 

A major part of the PRE which entered into the preparation of this 
article was undertaken in the hope of throwing in relief some of the 
factors or conditions responsible for the high turnover which was found 
to exist. The quantitative procedure which was adopted yielded only 
negative results, isolating no factor which can be said to nourish the 


44 These figures are for committee memberships, not for individuals. It must be 
borne in mind that the foregoing analysis of carry-over of personalities from original 
enactment to amendment is based on one amendatory law reported by each of 22 
committees of the 1929 senate. See supra, p. 326. 
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Hoosier habit of skurrying through the legislative halls. A subjective 
inquiry, undertaken as a supplement to the quantitative procedure, 
seems to have enjoyed better success. 

In order to learn of the existence of rotating agreements, letters were 
sent to more than 80 former members and candidates for the legislature, 
newspaper editors, and county chairmen of political parties. A suggested 
answer sheet was enclosed, one question calling for opinion as to the 
cause of the brevity of legislative service. Former members of the house 
and senate who had retired at the end of one term without effort to ob- 
tain renomination were asked: “Would you be willing to indicate the 
principal reasons why you did not stand for renomination for state repre- 
sentative [or senator] after your first term?” Others were asked: “Would 
you be willing to indicate what you consider to be the principal reasons 
for the high turnover of representatives [or senators] from your district?” 
Neither the letter of inquiry nor the suggested answer sheet made any 
reference whatever to monetary compensation, yet seven of the nineteen 
former legislators who offered an explanation of their failure to seek re- 
nomination gave inadequate monetary compensation as a cause.“ Thirty- 
one other correspondents suggested causes for high turnover in their 
districts; 20 of these listed insufficient pay. 

Some answers will bear quotation. A newspaper editor writes: ““Mem- 
bers of the legislature receive very meagre pay, and it is a sacrifice for 
anyone to attend these sessions. One term is about all anyone can stand 
unless he has an axe to grind.” A Republican party chairman of one of 
the more populous counties states: ‘In the first place, the pay of the state 
legislator is $10.00 per day, for the 60 days that he is in attendance every 
other year. He cannot possibly pay his expenses out of this pay. Add to 
it the cost of the campaign, and you can readily see that becoming a mem- 
ber of the legislature means certain financial loss. This is the chief reason 
for the large turnover. The legislature ¢an only attract those new to 
politics who want to use it for the purpose of getting acquainted.” 

A newspaper man who also saw service in both house and senate con- 
firms this view. “Any one making a campaign in 3 counties both in spring 
and fall with the attending expenditures find a substantial monetary 
sacrifice considering the meager salary of $500 to $600 every 2 yrs., and 
it is difficult to interest a rich man to seek a small office like representative 
or state senator and it would be doubly difficult to elect one should one 


45 The 11 replies which failed to mention inadequate pay offered the following 
causes for failure to seek a second term: one mentioned the demands of his personal 
business and five listed candidacy for a different office (certainly closely related to 
the matter of compensation); one moved out of the district; two listed ill health or 
old age; one bowed before a rotating agreement; and one withdrew on account of 
his father’s candidacy for state office. 
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run. Therefore the matter of joint rep. and joint sen. are either young 
boys going up or old boys coming down the political ladder.” 

Most revealing of all is the testimony of a one-term senator who made 
no bid for renomination. “It was my experience that the $10.00 per 
day would not pay the expenses necessarily incurred. I felt that I 
owed and was duty bound to the people of my district to stay in a good 
hotel where I could be found and where I could be of some service to 
them. It was also necessary that I entertain, and it seemed that the people 
from my district made more demands on me in this respect than they 
have others who have represented the district in the senate. During the 
27 and ’29 session I happened to be a member of the most important 
committees in the senate and I worked diligently at the task before me. 
It necessitated an outlay for additional stenographic hire. We did not 
have an adequate stenographic force in the senate. The minority composed 
of 15 members in ’27 and 12 in ’29 had one stenographer assigned to it. 
It was not unusual for me to receive from 100 to 500 letters and com- 
munications each day when important matters were pending in the senate. 
I made it a practice to answer every communication that required an 
answer, whether it came from my district or elsewhere, and of course 
it made it necessary for me to furnish my own stenographic force part of 
the time. At the conclusion of my first term in the senate, I was con- 
vinced I had received as my [much] training in the legislature as I would 
obtain if I served another term. I also realized that from a financial 
standpoint that it entailed a loss of approximately $1,500.00 from my 
law practice each session of the legislature and in addition thereto a cash 
outlay, and I did not feel that I was in a financial situation to make such 
a sacrifice. . . . Frankly, I feel that the situation in this state would be 
improved by paying the members a salary adequate to compensate 
them for the loss of time and sufficient to permit them to live while in 
the session as well as they live at home. I believe this would result in 
obtaining higher type men ‘in the legislature.” 

This testimony creates a powerful presumption that the failure of the 
people of Indiana tg provide a more liberal scale of compensation is a 
prime cause of the unwillingness of Hoosier legislators to cumulate years 
of service. A more elaborate program of research than the writers have 
yet undertaken will be necessary to test conclusively the validity of this 
presumption.“ « 

CHARLES S. HYNEMAN. 
(Assisted by Houston Lay) 
Louisiana State University. 


4 An act of 1925 provided that the pay of the Indiana General Assembly should 
be increased from $6 per diem to $10 per diem, effective January 1, 1929, but the 
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appropriation act of 1927 made the $10 per diem available for the 1927 session. An 
analysis of the tendency of members to seek renomination since the institution of 
the direct primary (1918 to 1934) yields no conclusive proof that the increase in 
compensation had any substantial effect qn willingness to continue service. The 
impact of the depression might, of course, have counteracted any effect of the pay 
increase. The following table shows the percentage of members of each session (whose 
terms expired} who sought renomination. No effort was made to differentiate occu- 
pational groups. Committee chairmen and Indianapolis members were isolated, how- 
ever; neither varied particularly from the figures for all members. 








Per Cent Seeking Renomination 
tn Succeeding Election 





Session 
House Senate 
Before pay increase 
1917 session... cc cee ccc eee eens 42 28 
1919 Session ....6.0.008 cee ee cin see awess 57 20 
1921 session... 1... ee eee eee ee eee 48 28 
1923 session... 0... cece cece eee eee 54 68 
Pay increase enacted but not effective - 
1925 session... 2... ccc ee ee ee ee eee 66 64 
Pay increase effective 69 48 
1927 sesBion. 2... cca ce eee eee eens 
1929 session... 2... eee eee eee eee eee 65 48 
LOST BERSIOR 65 boos cesta ate a a Siete §2 68 
1933 session... 2... ec eee eee eee eee eee 54 32 
e 


PUBLIC ADMINISTRATION 


The Profession of Public Service. In introducing the subject of this 
paper, it is held that we have failed, on the whole, to develop the public 
service as a well-recognized professional calling in this country, although 
it is not denied that preliminary steps toward this goal have been taken 
here and there, and particularly during the past few years. The position 
is probably tenable that more progress has been made in this direction 
in the last decade than in any preceding period since Jackson, not except- 
ing the decade from 1888 to 1898 when civil service commissions were first 
installed. Jackson’s famous statement: ‘“The duties of all public officers 
are, or at least should be, made so plain and simple that men of intelli- 
gence may readily qualify themselves for their performance, and I cannot 
but believe that more is lost by the long continuance of men in office than 
is generally to be gained by their experience,” has apparently been peren- 
nially accepted by the general public. This can be readily observed in 
our practice of easing great bodies of public employees both into and out 
of the service whenever a political turnover takes place, and this often 
despite civil service laws. Allowance should, of course, be made for those 
government jurisdictions which set up reasonably high entrance standards 
and give a measure of protection to those with a civil service status, but 
even in such jurisdictions the higher and more desirable positions are 
ordinarily reserved for birds of passage, whose movements are largely 
determined by the air currents that prevail in the political atmosphere. 

A second characteristic is the relatively low regard in which the public 
service is traditionally held by the public at large. In support of this 
assertion, one may cite statements made by two United States senators, 
both significant because of being typical. In 1920, one of them was ques- 
tioned as to whether his son was still in the Treasury Department. He 
had been employed there during the War. The Senator’s reply was that 
“the public service is no place for a bright young man.” A year or two 
ago, a senator from an Hastern state told of the following experience with 
a roommate of his son who was studying in a prominent private school 
for boys. The roommate asked the Senator what his business was and 
later, when the father expressed surprise that the son had not told his 
roommate of his occupation, the boy explained his reticence as due to the 
fact that “that sert of thing doesn’t stand very well around here.” 

More substantial evidence has been brought together in the surveys 
made by Leonard D. White at Chicago on the prestige of the public serv- 
ice. He investigated the attitudes of a number of Chicago men and women 
representative of various classes of society. Many are familiar with Mr. 
White’s findings, which went to show that from the point of view of a 
number of desirable qualities and behaviors, private employment was 
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rated higher than public employment by the majority of those inter- 
viewed. 

It is true that in the past three or four years, promising young men and 
women, and some older ones, have been glad enough to accept appoint- 
ment under a government in the absence of other occupational opportuni- 
ties. Furthermore, relatively few people have failed to relinquish some- 
what their traditional viewpoint that government is a necessary evil, 
since the government has come to the aid of such broad strata of our 
population in a very substantial way. Moreover, related to this realization 
of the importance of public functions, there is a growing appreciation of 
the need for recruiting men and women of broad ability and real promise 
into the service. The term ‘‘career service” has been coined and, through 
the activities of the Commission of Inquiry on Public Service Personnel 
and the League of Women Voters, has gained a currency which gives 
much promise of a new chapter in the civil service story of this country. 
With the changed attitude of the public, and with the improved quality 
of personnel, it may well be that the United States will take its place 
alongside the other progressive nations of the world in which public serv- 
ants have long enjoyed social standing of a high order. 

Perhaps the most hopeful sign of this development is the attention 
given to the recruitment and training of promising young people for ad- 
ministration itself. Leadership in this movement has been assumed by 
the United States Civil Service Commission under the stimulus of Leon- 
ard D. White. Up and down the land, colleges and universities are work- 
ing out curricula looking toward this end. The most striking recent devel- 
opment is the announcement of special training courses at the Littauer 
School at Harvard. If the movement goes forward unimpeded by political 
interference and bears the fruit that one may reasonably anticipate, not 
alone will there ultimately be an improvement in the management of 
government, but career administrators can by virtue of their positions 
provide the necessary leadership for the growth of a professional con- 
sciousness which has been so lacking in many areas, and which must be 
present in the minds of the great body of civil servants before a worthy 
profession can emerge. 

With these introductory remarks, we may turn to a consideration of 
those characteristics and factors which are required in any profession. 
The key factors may be summarized in the following way: (1) a common 
body of knowledge, of techniques and skills; (2) an esprit de corps (corpo- 
rate spirit); (8) a code of professional ethics; and (4) as a part of this 
code, the adoption of the attitude of impartiality, requiring that all mem- 
bers of the public be served without fear or favor. These various points 
will now be enlarged upon with some reference to present-day conditions. 

A Common Body of Knowledge. A profession is like a trade in that its 
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members must have acquired certain skills that set them apart from the 
so-called laymen. On the whole, the easier it is to qualify for a calling, 
the more difficult it is to develop a professional sense and pride. For some 
years, the City Managers’ Association has been seeking to develop and 
standardize the professional status of its members, but, with the con- 
tinued influx of politically qualified, as opposed to the technically quali- 
fied, managers into the ranks of this calling, it has been impossible to erect 
entrance bars that could not easily be hurdled. This has proved a serious 
handicap to the development of a professional status. 

It is a matter of common knowledge that the recognized professions 
have relatively high requirements for training, which is usually supple- 
mented by an apprenticeship or interneship. Reference may be made to 
the medical, the engineering, and the legal professions. Entrance into 
these is conditioned by the holding of degrees from recognized institu- 
tions, and in some of them full status is granted only after a number of 
years of service in the practice of the calling. 

On account of the great variety of subordinate positions in government 
for which most meagre schooling and other requirements are set up, it is 
not easy to meet what is considered the first condition of an exclusive 
calling. This handicap might be overcome by prescribing a certain num- 
ber of years of satisfactory service before acceptance into full standing in 
the profession of public gervice. Such a period would correspond to the 
apprenticeship period, so commonly encountered in various crafts. Atten- 
tion is directed at this point to the general lack of anything approaching 
the apprenticeship idea in governmental callings in this country. This 
contrasts with the systems found in foreign countries, where, for certain 
classes, the apprenticeship may cover from one to three years. 

Even the probationary period, restricted as it is from the point of view 
of time, might partially serve as a bar or hurdle for professional standing; 
but, as is well known, probation is a trying out only in name. If there 
ever was a dead letter law or regulation, it is the one prescribing a period 
of probation for new appointees to public positions. 

Making due allowance for exceptional jurisdictions and exceptional 
positions, it may be concluded, in general, that entrance into the service 
is made easy, that probation and apprenticeship programs are notable 
for their absence, that training is widely ignored, that promotional poli- 
cies are applied in a haphazard manner, and, topping it all, that many 
chief executives and their assistants who are in positions to correct such 
shortcomings are themselves not properly qualified for their responsibili- 
ties. Under such circumstances, no great amount of insight is required to 
understand the difficulties of developing a policy of exclusiveness which 
is derived from common knowledge and skills, and which is one of the 
essential characteristics of a profession. 
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Esprit de Corps. The second factor is the presence of a corporate spirit, 
an esprit de corps. For the best development of this spirit, organization of 
some sort is practically mandatory, but the organization of public em- 
ployees with us has proceeded only slowly and in a very spotty way. 
This applies particularly to the professional and supervisory classes of 
officials, the natural leaders, who have been inclined to fight shy of or- 
ganizing, perhaps because it smacks too much of trade unionism, at which 
most of us have been inclined, until recently, to look askance. Now that 
the Supreme Court has blessed the Wagner Act, it may be that the on- 
coming generation will no longer be schooled to consider with suspicion 
the organization of the employed, whether private or public. 

Some years ago, the absence of organization and the advantages of 
organization were brought home to the writer in connection with a plan 
launched by a prominent federal administrator for bringing together top 
` men in the administration at Washington. President Roosevelt was at 
that time assistant secretary of the Navy. He took upon himself the spon- 
sorship of this movement and set the ball rolling. In introducing the pro- 
posal for the organization of a so-called Federal Club, he addressed some 
250 to 300 men, calling attention to the fact that although they were the 
brains of the administration of the government, they enjoyed no recog- 
nized standing in the community, they did not know one another to any 
considerable extent, and they exercised no concerted influence. For a 
period of time, the Federal Club flourished and made itself count in a 
very real way in federal affairs. For example, its committee analyzed and 
criticized the Reclassification Act and made constructive suggestions such 
as no other officials might have made, and by virtue of the character of 
the men involved, secured a hearing such as no other group could have 
secured, 

Within comparatively recent times, the leagues of municipalities have 
been bringing together municipal officials engaged in like occupations 
and, either in general meetings or in special training sections, have given 
them opportunities to interchange ideas and, under the leadership of out- 
standing specialists, have given them new ideas tó reflect upon. In some 
cases, officials with like responsibilities have organized independently 
and have gained a sense of professional consciousness that has contributed 
materially to their esprit de corps. 

Of equal, if not greater, importance is the establisliment of national 
organizations of city managers, municipal finance officials, civil service 
officials, chiefs of police, and other groups. These national organizations 
maintain their own secretariats, which carry on a certain amount of re- 
search work land publish independent organs. As a consequence, new 
standards are emerging, knowledge of the best procedures is being dis- 
seminated, and generally the class-consciousness—to use the term in its 
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broad significance—of those identified with these associations is taking 
form. 

In the state area, the Council of State Governments has also been ac- 
tive in the stimulation of the organization of certain state employees on 
the basis of callings. It is probable that this agency will carry on some 
such program for state officials on a national basis as have the associations 
of municipal officials whose offices are centralized in Chicago. In this 
category, is also to be listed the Institute of Government, held now for six 
or eight years at Los Angeles under the auspices of the University of 
Southern California. Here are gathered each year from the four corners 
of the state many specialists in rather narrow fields. But they find that 
specialties impinge on one another and that the specialists themselves 
have a whole gamut of problems which call for mutual understanding 
and a codperative attack. A real cross-fertilization of ideas is under way, 
and meanwhile it is found that whatever special interests may be rep- 
resented, all have something in common. No observer will doubt that this 
unique Institute of Government is a real builder of esprit de corps in the 
public service of the areas represented. Such a spirit is a by-product of 
the whole enterprise, but perhaps as important as the product itself, 
which, in the terms of the program, is a solution of a number of more or 
less specific problems. 

By way of an aside, may not the question be raised: With what group 
of men and women engaged in a common enterprise should it be easier to 
develop an esprit de corps than among those who are engaged in serving 
the public? The ultimate binder cannot be pecuniary rewards and per- 
sonal profits as it is in all private enterprise, if for no other reason than 
that public employees, like the monks of old, are called upon to subscribe 
to the vow of poverty. They not only may, but they must, find a consid- 
erable part of their compensation in the satisfactions of their jobs. Under 
proper leadership, there is no known group of workers whose loyalty and 
esprit de corps can so easily be stimulated. 

I recall some years ago when Will Hays as Postmaster-General laid 
the ground-work of a-service program through the organization of the 
Human Relations Department, as he called it. By this means he put heart 
into the three hundred thousand workers in the Post Office Department. 
In his enthusiasm, he concluded that by bringing home to his staff the 
worth-whileness of their work and arousing in them some sense of partner- 
ship in a great enterprise, he had added the equivalent of fifty thousand 
workers to the force of the Department. There was probably not a humble 
letter-carrier in the United States who did not get a new spring in his 
step because of this program. . 

Several years ago I had occasion to see at first hand something of the 
esprit de corps of the American Telephone and Telegraph workers, and 
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of those on the payrolls of the General Electric and the Goodyear Tire 
and Rubber Companies, and could not help envying for the public service 
something of their enthusiasm and loyalty. There is no reason to doubt 
that, under proper leadership and stimulus, as much or more enthusiasm 
and loyalty might be engendered in the public service; for here there 
need be no suspicion that those responsible for such a movement may 
personally profit in a material way from the greater efficiency that will 
flow from a new spirit. Loyalty to the service and loyalty to one’s 
fellows are, I would conclude, much easier to engender where the pe- 
cuniary motive does not enter in. Standards of loyalty are one of the best 
earmarks of a worth-while esprit de corps. 

In closing this section, I would refer to a development that might well 
flow from the activities of organizations to which I have just referred. 
There is bound to result, not alone from the rubbing of shoulders of 
people of like interests, but from the consideration of thoughtful papers 
and the informal interchange of ideas, a deeper and more conscious com- 
prehension of the common task and a sharper definition of the philosophy 
that underlies and comprehends government service. For years I have 
envied the British their Institute of Public Administration and the Ger- 
mans their national associations of public officials, and no less the publi- 
cations of their proceedings, which deal not alone with practical problems 
but also with the broad philosophy of their callings and the relationships 
of the latter to national life. In view of recent developments in this 
country, there is reason to hope that we may sometime have a body which 
will compare with those just mentioned and will have an organ of opinion 
that will find its place on the shelves of the leading public administrators 
of the world. I cannot stress too much the value of a broad philosophy of 
the public service as a means of building up an esprit de corps. 

Another function of organizations is the development of constructive 
programs of reform for the public service. The activities of the American 
Tax Association may serve to illustrate what I here have in mind. There 
is every reason to expect that serious-minded and devoted public servants 
who are banded together on the basis of common interest in one or more 
important functions of government should be the source of constructive 
ideas and should be consulted on major issues arising in connection with 
their special fields. According to Leonard D. White, some of the civil 
servant organizations in England have become unofficial “instruments of 
administration.” 

One special phase of administration that might well enlist the attention 
of those officially engaged in government is the development of an ad- 
ministrative code for public personnel in which the rights 4nd duties of 
civil servants should be definitely formulated and procedures prescribed 
for the defense of public employees in their rights and for penalties in the 
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case of violation of their duties. This would, of course, call for the estab- 
lishment of official reviewing agencies so constituted that their authority 
and competency would be generally recognized. Although those sponsor- 
ing such a program might lay themselves open to the charge of self- 
interest, it is the writer’s conviction that this plan is fully justifiable in 
the name of public interest. 

A further function is the defense of the members of an organization 
against attack from other special interest groups, from the press, and from 
the political fraternity. I recall that some years ago, when the question 
of a standardized and up-to-date salary scale was being debated in Con- 
gress, Senator Reed Smoot of Utah seemed to take peculiar pleasure in 
denouncing the federal employees as tax-eaters, leave-takers, and clock- 
watchers. That there were such in the federal service at the time, and 
are such at present, may probably be taken for granted, but Smoot’s 
scathing and sweeping generalizations could, I believe, not be supported 
by proof. It is entirely suitable that organizations, through proper pub- 
licity, should come to their own defense and assume the task of informing 
the public as to the justice or injustice of attacks on the service to which 
their lives are devoted. 

Code of Ethics. The third major characteristic in my series is the adop- 
tion of a code of ethics. There is no characteristic of a profession about 
which there is more likely to be universal agreement than this—that prin- 
ciples and ideals take precedence over pecuniary gain and personal ad- 
vantage. Some years ago, Professor Heermance of Yale made an analysis 
of all codes of ethics extant at the time for business organizations. In 
practically all cases, the idea of service to the public was emphasized and 
loyalty to standards given a prominent place. How seriously these man- 
dates of business codes were taken, I do not need to say, but they surely 
will have a leading place in the codes of ethics of groups of public servants. 
Perhaps one of the best illustrations of the acceptance of principles and 
ideals as taking precedence over personal advantage and convenience is 
to be found in the life of the old-fashioned general practitioner of medicine 
whose code forces hinr out in the middle of a stormy night to give assist- 
ance to whomsoever calls, whether rich or poor. There are numerous 
public servants who accept the dictates of their code with the same un- 
questioning and selfless devotion. 

Although each*member of the profession is the keeper of the code, its 
long-run maintenance occasionally calls for disciplinary measures which 
should be judicially applied by a properly constituted body acting under 
prescribed procedures against those who violate it. Just as lawyers are 
disbarred for certain well-recognized offenses and according to standard 
procedures, so should violators of the public service code be disbarred for 
behavior not becoming the profession. 
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It must be apparent that such a policy calls for an established code 
and definitely prescribed methods for upholding and enforcing-it. Almost 
no attention has been devoted to this matter. The attempt to do for the 
public service what Professor Heermange did for business would, I judge, 
result in a very thin and sparse volume. Offhand, I think only of the codes 
of ethics of teachers and city managers. The latter was prepared by the 
City Manager’s Association some years ago. I am sure that careful in- 
vestigation would show that various public servant groups haye their 
codes of ethics, but that they have never been formulated and reduced to 
writing. I would suggest that it would be a wholesome procedure for any 
association of public officials to give careful thought to the formulation 
of a code suited to the peculiarities of the association and its membership. 
This would go far toward stimulating a professional esprit de corps. 

The central and dominating theme of any professional code for civil 
servants will be the public interest. In all the procedural complications of 
government service and under the stresses and strains of conflicting pres- 
sure groups and of individuals seeking preferential treatment, the guiding 
star of the professionally-minded civil servant will be the public interest. 
This theme will be reflected in each of the articles constituting the code. 
It will be the touchstone for testing the behaviors of those living under it, 
whether in inter-official or official-public relationships. 

In a going democracy, the latter cannot be over-stressed. Keeping the 
channels open between the public servant and the public served is the 
surest safeguard against evils of bureaucracy and the menace of fascism. 
Public administrators are prone to forget that the exercise of discretion, 
the formulation and enforcement of rules, regulations, and even the laws 
themselves, are a means to an end—the satisfaction of the public’s de- 
sires. Efficiency we must have and regularity we must have, but neither 
of these, nor both of them together, can serve as a substitute for the end- 
goal of democratic government—the service of the public. Official-public 
relationships cannot fail, therefore, to merit the attention of the code- 
drafters of the future. 

Under a satisfactory code, emphasis will be placed also upon the matter 
of personal integrity. Like Caesar’s wife, the civil servant must be in all 
respects “above suspicion.” This was brought to the attention of the 
public a short time ago when President Roosevelt expressed his belief 
that speculative activities on the part of federal employees should be 
banned. It is taken for granted that, even in their private dealings, public 
servants should maintain higher standards than their confreres in private 
life. The British expect of their public officials what Leonard D. White has 
called a fastidious sense of the fitness of things, a nicety and jealousy of 
their honor that go well beyond current conventions and social rules. 
Again we are reminded that by virtue of his calling, the public employee 
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represents a special class which carries. with it its own noblesse oblige. 

Impartiality. An integral part of a code of ethics is the requirement that 
public servants must be devoted to the services of the whole public, per- 
forming their tasks impartially and without fear or favor. This topic is 
treated separate and apart from the preceding because of its expanding 
significance in an era when more and more discretion is vested in public 
officials, and perhaps too because of the frequency with which it is vio- 
lated. There is, in my opinion, no greater monument to the tolerant and 
long-suffering spirit of the American people than its willingness to put up 
with a partisan administration of the law in a democratic country. There 
is probably no one now employed in a governmental position who has not 
many times found himself under obligation, or under temptation, to 
grant favors to members of the dominant party or of the oligarchy of 
rich and influential families in the constituency in which he is employed. 
I believe that no tendency in American government has contributed more 
to the widespread distrust of government than is associated with this 
abuse. What is more, there is nothing more destructive of morale in an 
individual or of a group than this—that the public official should fail to 
perform his bounden duty because of some real or assumed pressure from 
influential quarters. 

Enforcing law or dispensing justice with an “uneven” hand undermines 
at one and the same time one’s self-respect and his pride in office, and 
ultimately may undermine the democratic government itself. I need only 
mention the abuse in connection with automobile regulations for viola- 
tion of parking and speeding ordinances, the favoritism practiced in many 
an assessor’s office, the partisan enforcement of election laws on the part 
of inspectors, the subterranean influences that are likely to flow into the 
prosecuting attorney’s office, even into the very chambers of the court. 
Reference might also be made to the way in which we tolerate active 
partisan participation in primaries and in elections by public employees. 
I have seen city halls practically deserted on election day because the 
public servants had been called upon to become party workers. Could 
anything be more incongruous than that those whose salaries are paid by 
Democrats and, Republicans alike should neglect their public duty and 
devote their time—which is the public’s time—to advancing the interests 
of one or the other party? Related to this is the custom found in many 
places whereby Money assessments are levied against the wages and 
salaries of public servants by the party in power. Organized public serv- 
ants should come to grips with practices of this sort on the ground that 
they are incompatible with the mandate of impartiality, a primary man- 
date to those engaged in public callings. It would take but little publicity 
to ban such practices to the realm of forgotten things. 

We might well take a leaf out of the book of the civil servants in Great 
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Britain, whose impartiality, whether serving under a Labor or a Con- 
servative government, is simply accepted as a matter of course. Sidney 
Webb, who was a member of the first Labor government in England in 
1923, has paid a glowing tribute to the “loyalty, fidelity, and zeal” of the 
civil service. Although the permanent staff was called upon to modify 
sharply the general course of the British ship of state, and perhaps con- 
trary to its own convictions, its members advised their new masters with 
the same resourcefulness and devotion as they had the cabinet of the 
former government. When may we expect adoption of the policy of neu- 
trality and impartiality as a matter of course among the whole rank and 
file of our civil service? i 

Conclusion. In conclusion, I would refer to the growing significance of 
public callings in this changing world. The traditional assumption in this 
country is that government employees are not productive and that 
government and all of its works are a necessary evil. This position should 
be challenged in season and out in the organs of associations of publie 
workers as well as by their spokesmen. I am reminded of a report of what 
happened in the city of Berlin in 1919 when all of the city employees 
went on a strike. It is recorded that within the space of three weeks the 
city was on the verge of chaos, of brigandage, of epidemics, of destruction 
by fire. There was a dearth of water in certain parts of the city. At night, 
parts were in darkness. In a word, the withdrawal of the city services 
might be likened to the withdrawal of the skeleton framework of the 
human body. It threatens a collapse of the whole structure. 

When one considers the extent to which, even in this country domi- 
nated by the inherited belief that the least governed country is the best, 
government has been charged with broader and broader responsibilities, 
the analogy to the skeleton and the body is more and more true, not alone 
within the municipal .sphere but as to state and federal governments 
themselves. It has been amply demonstrated that the untrammeled seek- 
ing of personal profit in a so-called competitive system does not result 
in the public weal, as was assumed by Adam Smith and his successors. 
Whether this might eventuate over, not decades, but centuries of time, 
we shall never know, because through the will of the people the govern- 
ment has now definitely undertaken to advance the public weal directly, 
even in the economic sphere, under powers delegated to it and with the 
resources of the nation at its disposal. I hardly need,to suggest that we 
find ourselves today in a period of great social change. Great forces are 
in conflict. The course that we are to follow is uncertain, but New Deal 
or no New Deal, the directing and controlling agency of this social change 
is the government. It is my belief that no administration, however con- 
servative it may be, will be able to abrogate this fact. 

It is this challenge that public employees may well bear in mind. They 
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find themselves today aligned at the forefront of a changing society. The 
governments with which they are associated are the primary instruments 
making for order and orderliness in the progress of this change. Whatever 
our theorists may say, the government and the administration and en- 
forcement of its laws are the men and women who are carrying on govern- 
mental functions. No law can make them abler or better than. they are 
at any given time. Upon their devotion to the public cause, upon their 
intelligence, and, I would stress, upon their creative intelligence, will de- 
pend the smoothness and success and soundness of this movement. When 
one says that society is in a crisis, one says that government is in a crisis. 
Our civil servants will be tested as has no other generation of public em- 
ployees. In view of the critical importance of the calling with which they 
are identified, there is more reason today than ever before for them to 
become professionally conscious, for them to develop professional stand- 
ards, and to contribute to the prestige of the public service through the 
up-building of their personal prestige and that of those with whom they 
are associated. 
Witiiam E. MOSHER. 
Syracuse University. 
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PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 


By vote of the Executive Council, the next annual meeting of the 
American Political Science Association will be held at Columbus, Ohio, 
Wednesday to Friday, December 28-30, 1938, with headquarters at the 
Deshler-Wallick Hotel. Local arrangements will be in charge of a com- 
mittee under the chairmanship of Professor Harvey Walker, of Ohio 
State University. President Clarence A. Dykstra has appointed other 
committees as follows: (1) on program, Clarence A. Berdahl (chairman), 
University of Illinois; Herbert W. Briggs, Cornell University; Francis W. 
Coker, Yale University; D. F. Fleming, Vanderbilt University; and 
Leonard D. White, University of Chicago; (2) on nominations, Arthur 
N. Holcombe (chairman), Harvard University; Isidor Loeb, Washington 
University; Finla G. Crawford, Syracuse University; H. C. Nixon, Tulane 
University; and Miss Edith Bramhall, Colorado College. 


Professor Carl J. Friedrich, of Harvard University, is spending the 
spring months in research in France, Switzerland, Austria, and Czecho- 
slovakia. 


Professor Harold J. Laski, of the London School of Economics and 
Political Science, has accepted an invitation’ from the University of 
Washington to serve, on the Walker-Ames Foundation, as professor of 
political science at the University during the winter term of 1938-39. 


While remaining on the staff of research consultants of the National 
Resources Committee, Professor Harold F. Gosnell has resumed his teach- 
ing duties at the University of Chicago. 


Professor H. C. Nixon, of Tulane University, is on leave of absence 
during the second semester and is occupying a temporary post with the 
Office of Education at Washington, D. C. ` 


Professor Johannes Mattern, of the Johns Hopkins University, is serv- 
ing as visiting professor of political science at Tulane University during 
the second half of the academic year. 


Dr. David Fellman, of the University of Nebraska, will teach at the 
University of Missouri during the coming summer session. 


Professor Pressly S. Sikes is on leavè from Indiana University during 
the second semester while supervising a research project on taxation for 
the state government. 


Professor Roger V. Shumate, of the University of Nebraska, has been 
made director of research for the Nebraska Legislative Council, 
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Professor Charles M. Kneier, of the University of Illinois, has accepted 
the post of director of research for the recently established Illinois Legisla- 
tive Council. Having been granted a year’s leave of absence from the 
University, he will assume his new: duties at Springfield on June 1. 


Mr. Lewis B. Sims, associate examiner in political science, U. S. Civil 
Service Commission, has been granted an extension of leave in order to 
continue his work during the second semester as resident consultant in 
the Graduate School of Public Administration at Harvard University. 


As a memorial to the late Dr. Carleton, who was a member of the 
political science department from 1933 until his death in 1937, Louisiana 
State University has established a Roderick Lewis Carleton fellowship in 
government, with an annual stipend of $450. 


During the second week in January, Miss Ethel Foster, a retired civil 
servant with many years of experience in the administration of social 
insurance in Great Britain, delivered a series of lectures at the University 
of Illinois on the British civil service and health and unemployment 
insurance. 


Mr. Henry A. Ritgerod, formerly a graduate assistant in political sci- 
ence at the University of Missouri and more recently associated with the 
Missouri State Planning Board, has become chief of the bureau of munic- 
ipal research at the University of Arkansas and research consultant of 
the Arkansas Municipal League. 


At Western Reserve University, Dr. Wilbur W. White has been ad- 
vanced to the rank of assistant professor; Dr. Christian L. Larsen, of the 
University of California, has been appointed instructor in municipal 
government; and Mr. Donald E. Strong, of the University of Chicago, 
has replaced Professor Dennis D. Brane, who resigned last autumn to 
become dean of Otterbein College. 


The University of New Hampshire will hold, beginning July 15, its 
first Institute of Public Affairs. The subjects for discussion will be various 
state and local matters of pressing concern. 


The First Pan-American Congress of Municipalities, tentatively sched- 
uled to be heldin Havana, Cuba, April 14-23, 1938, has been postponed 
to November 7-12. 


The faculty of law of the University of Leiden offers prizes aggregating 
5,000 Dutch guilders for the best essays submitted to the dean of the 
faculty before March 1, 1940, on the subject of the existing bilateral 
treaties concerning the force of civil judgments. 


The forty-second annual meeting of the American Academy of Political 
and Social Science, held at Philadelphia on April 1-2, was devoted to 
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the general subject of “World Tensions,” with sessions devoted to the 
doctrine of self-sufficiency, trade barriers and their consequences, the 
’ “haves” and “have-nots,” population pressure, propaganda, and the 
position of the United States. 


The fourteenth Harris Foundation Institute will be held at the Uni- 
versity of Chicago from August 1 to 20, with “The Crisis of Democracy” 
as its central theme. The leader, Professor William E. Rappard, of the 
University of Geneva and director of the Graduate Institute of' Interna- 
tional Studies, will give six public lectures, and there will be regular round 
tables and discussion sessions throughout the period. 


A Summer Institute for Social Progress, to be held at Wellesley Col- 
lege, July 9-23, will be devoted to the general question, “What Part Can 
a Citizen of the United States Play in the World Situation?” The Insti- 
tute will be under the general direction of Dr. John 8. Burgess and will 
embrace both formal lectures and informal round tables. Among those 
who will participate are Professors Frederick S. Dunn, of Yale Univer- 
sity, and Carl J. Friedrich, of Harvard University. 


On invitation of the Mexican government and the authorities of Mexico 
City, the International Federation for Housing and Town Planning is 
arranging to hold an International Congress of Housing and Town Plan- 
ning in Mexico City, August 13-20, 1938, followed by a study tour of 
some of the most important developments in Mexico. It is proposed also 
to arrange after the Congress, with the coöperation of interested organiza- 
tions in the United States, one or two visits and local meetings at im- 
portant cities on the return of the delegates to New York. 


Under the directorship of Professor Cullen B. Gosnell, of Emory Uni- 
versity, the eleventh annual session of the Institute of Citizenship was 
held at Atlanta, February 14-17. Lecturers included Mr. Arthur E. 
Morgan, of the T.V.A., Professor Howard W. Odum, of the University 
of North Carolina, and Professor William F. Ogburn, of the University of 
Chicago. 


The thirty-second annual meeting of the American Society of Inter- 
national Law will be held in Washington April 28-30. The presidential 
address will be delivered by Dr. James Brown Scott, and papers to be 
presented include: “The Nature, Place, and Function of International 
Law Today,” Professor Norman A. MacKenzie, University of Toronto; 
“The Theory of International Law,’’ Professor Josef L. Kunz, University 
of Toledo; “International Law of Copyright,” Dr. Wallace M. McClure, 
Department of State; “International Radio Law,” Dr. Irvin Stewart, 
formerly of the Federal Communications Commission; ‘International 
Law of the Air,” Mr. Howard S. LeRoy, New York City, and Professor 
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Philip C. Jessup, Columbia University; “War: Déclared and Undeclared,” 
Professor George Grafton Wilson, Harvard University; and ‘““Responsibil- 
ity for Damages to Persons and Property of Aliens in Undeclared War,” 
Professor Clyde Eagleton, New York University. 


At the University of Pennsylvania, an Institute of Local and State 
Government was established early last year by means of an anonymous 
contribution of $240,000 to the University’s Bicentennial Foundation and 
has as orte of its objectives “the setting up of facilities for academic train- 
ing of persons interested in government as a career.” In pursuance of the 
Institute’s program, fourteen junior and senior students were selected in 
February to study state and local government through first-hand contact 
with various administrations of the state of Pennsylvania, the city of 
Philadelphia, and other communities. The students will devote a mini- 
mum of fifty hours a month to the work, receiving some financial compen- 
sation from the Institute. Their work will be under the supervision of the 
Institute, and they will meet each week for a three-hour seminar to ex- 
change experiences and ideas, hear special lectures, and make reports. It 
is believed that the pre-service training thus provided for will be different 
from that at present given in connection with any other American uni- 
versity. 


Professor William A. Schaper received his doctor’s degree at Columbia 
University in 1901, became assistant professor of political science at the 
University of Minnesota in 1901, and in 1904 was appointed professor in 
the department. When the department separated from the department of 
economics in 1913, he became its chairman. Following the entrance of the 
United States into the World War, Dr. Schaper, in September, 1917, was 
dismissed from the University faculty on charges of disloyalty. There 
was no notice, no filing of charges, and he was not confronted with wit- 
nesses. Following his dismissal, he engaged in various business enter- 
prises, In 1925, he returned to academic life as professor of economics in 
the school of business of the University of Oklahoma. In December, 1937, 
Governor Elmer A. Benson of Minnesota recommended to the Regents of 
the University of Minnesota that the action of 1917 involving Professor 
Schaper be rescinded and that his dismissal be expunged from the records. 
The Board of Regents at the time included only two men who were 
members when the dismissal took place. On January 28, 1938, the Board 
of Regents, by a vote of eight to one, rescinded the action of 1917, re- 
stored Professor Schaper to the position of professor emeritus of political 
science in the University, and voted to reimburse him to the extent of 
$5,000 to cover his salary for the year 1917-18. At the same time, the 
Regents adopted a strong resolution concerning academic freedom and 
tenure. 
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Authority and the Individual. Harvard Tercentenary Publications. (Cam- 
bridge: Harvard University Press, 1937. Pp. vii, 371. $3.00.) 


This collection of sixteen papers represents the contributions of scholars, 
chiefly in the field of the social sciences, who were invited to participate in 
the Harvard Tercentenary Conference. Although the papers are not all 
of equal merit, they reflect in the main a sincere attempt on the part of 
the writers to achieve the purposes of the conference. That is to say, the 
social sciences are brought by the several scholars, each from the stand- 
point of his own special experience, with his own characteristic way of 
thought and his own method of study, to contribute to a common under- 
standing of the vast problems of human behavior. When linked with the 
work of men in the other fields of science and learning, the conventional 
academic disciplines are cut across and the interactions among the depart- 
ments of knowledge are revealed. The result is not simply a refutation of 
the charge of excessive specialization which is flung at the scholarly world 
of our own day; it is a convincing demonstration of the essential unity of 
all human knowledge. 

The most successful papers within this, volume are those which are 
confined severely to the elucidation of a single idea. One of the authors 
has remarked that “short papers on great subjects read at conferences 
must contain many obiter dicta.” But a dictum from Professor Andrews 
that the American colonists did not cease to think of themselves as 
Englishmen until well into the eighteenth century illuminates the whole 
background of the history of the United States. Professor Corwin, by 
pointing out that the Constitution of the United States as an instrument 
of popular government has given rise to a constitutional symbolism which 
negatives in large measure the aims of its framers, fixes the setting within 
which constitutional controversy today flourishes. His conclusion that 
the way out of the dilemma, short of formal constitutional change, is 
through the enlargement by the Supreme Court of some of its conceptions 
is prophetic of what that tribunal has since done. Finally, Professor 
Jaeger traces the influence of the problem of authority and individual 
liberty upon the intellectual development of Greece. The crisis of the 
Greek spirit which came in the fifth century is the central theme. Al- 
though Professor Jaeger describes a characteristically Greek situation, his 
conclusion is valid for every age. These three papers not only are splendid 
contributions from the point of view of modern scholarship, but they also 
achieve most nearly the objectives sought by the Harvard Tercentenary 
Conference. 

Among the other papers, the essay of Professor Mitchell on ‘‘Intelli- 
gence and the Guidance of Economic Evolution” calls upon planning to 
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enlarge the scope of its activities at the precise moment when this service 
function is breaking down under the burden of tasks already entrusted to 
it. It seems strange that among all the enthusiasts within the planning 
movement few have given thought to the reconciliation of the planning 
process with the. fundamental principles of democracy. The net result has 
been to align planning with the authoritarian forms of government. In a 
brief paper entitled “Conservative Factors in Recent British History,” 
Professor Clapham discovers a number of historical factors which favor a 
conservative economic and social evolution in Britain—provided that 
country enjoys international security. This is an important proviso. If 
security were guaranteed, conservatism and reaction might become the 
dominant politics in any country. The more important question is how, 
Britain is to gain security. Perhaps this is a topic which a British scholar 
would not care to discuss in the United States. 

The publication of this and the companion volumes of the anniversary 
conferences places the world of scholarship in debt to Harvard University. 
If the discharge of the debt is undertaken through renewed efforts to 
bring together the diverse parts of the whole field of human knowledge, 
the Harvard Tercentenary will have accomplished much in behalf of 
intellectual advancement. 

WILLIAM §. CARPENTER. 

Princeton University. , 


Die Stindische Ordnung; Geschichte, Idee, und Neuaufbau. By WALTER 
ÀDOLF Jéur. (Leipzig: Felix Meiner Verlag. 1937. Pp. 361.) 


A book on the theory and history of the corporative state seems quite 
opportune at the present time when a number of countries are attempting 
to reorganize themselves on a corporative basis. 

The author of this volume, a young Swiss who recently published a 
little book on America and Fascism, is, like many contemporaries, dis- 
satisfied with the picture that modern society presents. He decries par- 
ticularly the social isolation into which the rationalistic and equalitarian , 
tenets of Liberalism and Marxism have thrown the individual, as also 
the disunity and ineffectiveness in coping with diverse economic interests 
shown by the ‘democratic party state.” His main quest, therefore, is 
for the principles of a social order which would provide a firm and secure 
status to the individual and likewise strength to the state. Since history, 
in his opinion, has revealed that neither privilege (of birth or wealth) 
nor equality are adequate foundations of a social order, Jéhr looks to 
“the great social functions” as the pillars on which alone a stable society 
can be erected. His proffered solution for the ills of modern society, 
therefore, is corporatism—an order of society “characterized by the fact 


BOOK REVIEWS AND NOTICES f : 349 


that the entire social life is directed toward the fulfilment of the needs of 
the commonwealth transcendentally rooted” (pp. 2, 177). 

Constituent parts of that order are the corporations (Stände), i.e., 
associations of all individuals permanently engaged in the loyal dis- 
charge of one particular function in the interest of the commonwealth; 
they may be either Sachsténde or Berufssténde, depending upon whether 
they embrace a broad function or only a trade or profession, respectively 
(p. 206). In addition to being functional associations charged with definite 
economic tasks, the corporations are also intended to be spiritual éntities 
in the hierarchical corporative structure, moulding the general pattern of 
life in the commonwealth as well as assigning each member a definite 
status in it as to rank, honor, privileges, style of life, ete., based on the 
belief that men are unequal by nature. 

Ideas of this kind are not original with the present author. In the his- 
torical part of his book, he shows that corporative elements were con- 
tained in the political doctrines of Plato and Thomas Aquinas, for ex- 
ample, and existed in political actuality during the Middle Ages. After 
the destruction of the corporative constitutions by the French Revolution 
and the ascendancy of political and economic Liberalism, the corpora- 
tive doctrine experienced a revival in the writings of the German classical 
and romantic schools (Hegel, Adam Müller), and more recently in the 
schemes advanced by Othmar Spann and by the Catholic Church 
(Quadragesimo anno), respectively, both of which Jéhr finds inadequate. 

Several chapters of the book describe the functioning of the corpora- 
tions in the economic field, both theoretically and based on German and 
Italian developments. Although a corporative parliament is to take the 
place of the former legislature composed of parties, political functions are, 
in Jéhr’s scheme, withheld from the corporations in their aggregate. 
Rather, those tasks are to belong to the domain of one particular corpora- 
tion, viz., the party, whose main responsibility is the maintenance of, and 
leadership in, the state (pp. 131 ff.). f 

It is the author’s opinion that the corporations must not be solely 
organs of the totalitarian state (p. 288), but should possess autonomy in 
intracorporative and intercorporative matters (pp. 3t2 ff.). At this point 
one would have welcomed a more thorough examination, in lieu of a few 
brief, cautious words of doubt (p. 159), of the possibility of two such 
mutually exclusive doctrines as corporative self-rule and authoritarian 
centralism. In general, the author leaves the impression that the experi- 
ment as hitherto developed in Germany contains elements of genuine 
corporatism, which he thinks much less true of Italy. 

The road to the materialization of a corporative society is being pre- 
pared, as Jöhr sees it, by the steady decline of “free” economy and the 
growing anti-capitalist and anti-democratic sentiments. The final action 
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will have to be taken by the state (p. 277), led by an élite acting with self- 
appointed authority. 

The thesis of the treatise appears conclusive, once its basic premises 
are granted. Some disputable statements in an otherwise well-balanced 
book (which was submitted as a doctoral dissertation in Berlin) seem 
somewhat influenced by certain official opinions held in Germany (e.g., 
p. 129, on parties). A selected bibliography precedes each chapter, whereas 
an index unfortunately is missing. 

; GERHARD KREBS. 

University of California. 


The Origins of the Foreign Policy of Woodrow Wilson. By HARLEY Norrer. 
(Baltimore: The Johns Hopkins Press. 1937. Pp. vi, 695. $4.50.) 


The main thesis of this book, as stated in the introductory note, is that 
“all the essential elements of thought governing Woodrow Wilson’s 
foreign policy were determined, and in several instances specific policies 
were formulated, before he took the oath of office as President of the 
United States.” The author, who has been the assistant of Mr. Ray 
Stannard Baker in the preparation of the authorized biography of Wilson, 
has based his study in part upon the writings of Wilson, published and un- 
published, but, going farther, has ranged through available primary and 
secondary source material. The result is a sizeable volume in two parts. 
The first (pp. 8-217) presents the ideas, doctrines, and principles, con- 
ceived or expressed, formulated by Wilson prior to his accession to the 

` presidency; the second (pp. 221-654) undertakes to find in word or action 
the application of these ideas, doctrines, and principles during Wilson’s 
presidency as the unexpected continued to happen. The author’s conclu- 
sion is that “certain fundamental elements of thought which marked Wil- 
son’s foreign policy had been determined . . . before he entered the White 
, House as President (p. 654).” Three elements, we are told, dominated his 
olicy: morality, progress, and _socio-religious philosophy. To these the 
uthor adds democracy, and the objective of the United States toward 
rorld peace. It is not claimed that these were the peculiar possessions of 
ilson, but rather-that the combination in one man was unusual if not 
unique. To the reader, the first rather than the second part of the work 
may be found the more intriguing; for therein lies the real heart of the 
author’s thesis. 

Wilson’s “socio-religious philosophy” may be accepted as a constant 
factor in his life. Keynes recognized it as fundamental even to the point 
of satire. The pre-presidential period, down to his resignation of the 
Princeton presidency, may be considered from four points of view: the 
lawyer, the scholar, the literary man, and the administrator. Until Wilson 
became a university president, it would appear that his prime ambition 
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was to be a literary man. His interest in law as a profession may be meas- 
ured by his lack of success in it. Abandoning the law after a few months, 
his aim was to “write for publication.” An interest in history and 
political science, begun at Princeton, ded him to the Johns Hopkins Uni- 
versity to study under H. B. Adams and R. T. Ely. The fruit of this 
experience was not merely the acquisition of a Ph.D. (1886), but the writ- 
ing of Congressional Government (1885), accepted as a doctoral thesis. 
What distinguished the Johns Hopkins from the graduate schools of 
these days was its atmosphere of complete intellectual freedom, lern- 
freiheit in its entirety. Wilson was no doubt studious, but he was cultivat- 
ing his style, and Congressional Government showed it. Other Americans 
had contrasted the American system with the British, but to the disad- 
vantage of the latter. Like Rousseau, Wilson took the opposite tack and 
a brilliant literary essay was the result. What to the student of political 
science seems incredible, in the preparation of his work Wilson never 
went to Washington to observe at first hand that congressional govern- 
ment which he criticized. He never visited England until 1896, or the 
Continent of Europe until 1903. Teaching history and political science 
from 1886 until 1902, he confessed in that year, “I am first of all a writer _ 
and not first of all an educator.” What had he written? Following Con- 
gressional Government (1885), he published The State (1889), a pioneer 
textbook in comparative government competing with Burgess, his Divi- 
sion and Reunion (1893), an excellent textbook, and his History of the 
American People (1896), in which he sought, without signal success, to - 
do for the United States what Green had done for England. One does not 
look for novel ideas in textbooks. Not until his Constitutional Government 
in the United States (1908) did Wilson make his great original and lasting 
contribution to the literature of American government—a preview of the 
presidency which is a work of genius. Many other writings came from his 
pen, but they were for the most part essays and addresses. In them one 
sees Wilson's style, a style which he had based upon three B’s (Burke, 
Bagehot, and Birrell) graceful rather than profound, stylistic rather than 
original. Wilson’s essay on Sovereignty (1893) is amateurish compared 
with John Dewey’s essay with the same title published at about the same 
time. The reviewer listened with satisfaction and delight to Wilson’s 
lectures on administration at the Johns Hopkins. He never expressed 
himself carelessly. The style was Wilson’s, but the ideas were those of 
Aucoq and von Sarwei. f 

From all this, what conclusion? This, that Wilson’s interest in polities 
was literary rather than practical, academic rather than of scholarly 
originality. And that in the whole body of his writing there is no indica- 
tion of special or professional interest in foreign relations, certainly not 
in international law. He set forth moral issues in polities as literature. He, 
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like others, found it “easy to be wise out of books, but . . . infinitely difi- 
cult to be wise in the midst of affairs.” That Wilson brought with him 
into the presidency great guiding principles, ideals which became in- 
distinguishable from his own ambitions, is certain; but that one can find 
in his pre-presidential years the leitmotif of the founder of the League of 
Nations is, in the opinion of the reviewer, not demonstrated. 
Jesse 8. REEVES. 
University of Michigan. 


Colonial Policies of the United States. By CoLoNEL Toropore ROOSEVELT. 
(New York: Doubleday, Doran and Company. 1937. Pp. xiii, 203. 
$2.00.) 


The author of this book served as governor of Puerto Rico for three 
years and as governor-general of the Philippines for more than one year; 
and he writes, not as a cloistered political scientist dealing with archive 
materials, but as a statesman with personal experiences, reporting on his 
reactions to the colonial policies of the United States. The book is very 
readable and stimulating for both layman and specialist. 

Comparing in a cursory fashion the imperialistic policies of the United 
States with those of the other Great Powers, the author develops a thesis 
well portrayed in an anecdote which he recounts. A French colonial ad- 
ministrator said to the Colonel: “You Americans do not know how to 
handle colonies. A colony is a cow. You feed that cow and do not milk it. 
The British feed it and milk it as well. But we French—ah, we know how 
things should be done. We milk the cow and make it look for its own 
food.” Whether or not such comparisons are valid, it may be pointed out 
that, although our empire may be on the whole a liability to the citizens 
of the United States, Hawaii is not. 

The author then discusses the matter of our having become colonial- 
minded on the eve of the Spanish-American War. He treats of America’s 
search for markets and the humanitarian attitude of the American people 
toward the maltreated Cubans as the important causes of the war. He 
omits the réle of the newspaper rivalry between the New York Journal 
and the World as an important factor in precipitating the war; the con- 
trary contention that American Big Business wanted peace with Spain 
through negotiations rather than war, so convincingly expounded by 
Pratt; and the prbpaganda for war by the Big Navy men, one of whom 
was the author’s own father. 

It is when Colonel Roosevelt discusses Puerto Rico and the Philippines 
that he is at his best. Undoubtedly he was one of the best administrators 
that these insular possessions ever had, largely because he felt that the 
immediate problem was to improve the economic welfare of our wards. A 
point that he emphasizes particularly is that the United States was, and 


BOOK REVIEWS AND NOTICES 353 


is, very generous toward the natives, so that beyond a doubt their stand- 
ard of living is much higher than that of other people living in their parts 
of the world. 

As an ultimate solution of our imperialistic ills, the author recommends 
that we transform Puerto Rico and the Philippines into dominions. This 
would enable their people to enjoy their own culture, nationalism, and 
autonomy, while at the same time benefiting economically by reciprocal 
low tariff agreements with us, and militarily by our army and navy. The 
author borrows heavily from Moon and Clark and shows that empires 
do not serve as important sources of raw materials, markets for manu- 
factured goods, safe places for the investment of capital, havens for sur- 
plus population, and strategic military and naval posts, but in the case 
of the United States merely give us some questionable national glory. In 
addition to advocating dominion status for our insular possessions, the 
author deprecates the fact that we have no colonial service, with the 
result that not only do our colonial policies change with each new Con- 
gress and President, but personnel changes as well, at dire expense to the 
welfare of the colonists. He congratulates President Franklin D. Roosevelt 
upon establishing the Division of Territories and Island Possessions in 
the Department of the Interior to administer Puerto Rico, Hawaii, 
Alaska, and the Virgin Islands—a step which he believes to be in the 
direction of a permanent colonial policy, administration, and personnel. 

The reviewer wonders whether a people obsessed with the megalo- 
mania of ultranationalism would accept dominion status instead of com- 
plete independence, even though the latter might mean economic ruin. 
Furthermore, in the case of the Philippines, dominion status would not 
relieve us of responsibility for guaranteeing their political integrity against 
possible Japanese aggrandizement; and it is precisely this burden that 
our people are trying to escape. 

J. H. LANDMAN. 

College of the City of New York. 


The Administration of Federal Grants to States. By V. O. Key, Jr. (Chi- 
cago: Public Administration Service. 1987. Pp. xviif, 388. $3.75.) 


Federal grants-in-aid to the states are no longer new in the set-up of 
public administration in this country. Social security legislation, however, 
gave further challenge to administrative machinery. More and more has 
been demanded of the techniques of federal-state coöperation. Problems 
found to be recurrent in the administration of federal grants-in-aid form 
the core of Dr. Key’s study. He interviewed federal officers in all of the 
grant-administering agencies and state officials in more than one-half of 
our forty-eight “laboratories.” In obtaining, correlating, and summariz- 
ing data, he has assumed that problems of administration are “to a 
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considerable degree common to all types of federally-aided functions.” 
Such common problems include advance approval of state plans and 
budgets, federal inspection and field service, audits, records and reports, 
withdrawal of federal coöperation, the respective rôles of associations and 
conferences, federal and state structural organization and personnel prob- 
lems, and the all-important issue of division of costs. 

Taking as his starting point the familiarity of his readers with the exist- 
ing literature upon legal, financial, and administrative issues pertaining 
to federal grants, Dr. Key strikes pay-dirt quickly in his consideration 
of those particular difficulties which confront grant-administering agencies. 
From extensive field work, an array of facts, and original interpretations 
come many findings pertinent to administrative specialists and political 
scientists. It is not the evaluation of types of programs undertaken by 
federal grants which constitutes the book’s chief contribution. It is Dr. 
Key’s analysis of methods employed to formulate grant-in-aid programs 
and the means pursued to secure effective prosecution of such enterprises. 

Discussing advance approval of state action, Dr. Key demonstrates its 
superior value over other procedures in insuring that congressional policy 
will be carried out. It is likewise a defense mechanism for the state official 
who is under political pressure. It prompts state planning. As to field 
inspection, Dr. Key commends the general scheme followed by the Forest 
Service. The Bureau of Public Roads is fortunate in dealing with an end- 
product which can be evaluated by definite standards. The Extension 
Service and the Vocational Division must rely more upon reports than 
upon field examinations. This, according to Dr. Key, “is likely to be true 
of the Public Assistance Bureau of the Social Security Board.” The federal 
audit of state expenditures is a post-audit and an independent one. Most 
of the older grant-administering agencies employ as auditors their func- 
tional experts who otherwise act as field representatives or inspectors. As 
a policy, this is questioned. The practice of disallowance generally in- 
volves minor matters. Reporting systems have been used principally to 
show gross measures of operational volume and compliance with statutory 
specifications. More significant are exploratory studies by the Bureau of 
Public Roads and the Bureau of Unemployment Compensation to relate 
cost to accomplishment in an effective way. Withdrawal of federal funds, 
in theory a big ‘stick, is not so big in practice. Actually speaking, its use 
is limited. Congressional and intrastate political considerations are not 
ignored by even the best administrators. Associations of state officials 
have pulled most weight in the political and quasi-political functions. 

In a perfunctory discussion, Dr. Key deals with specialized phases of 
the problem of federal and state administrative organization. He raises, 
but does not dispose of, various questions inherent in grants which involve 
state-local relationships. Many of these face the Social Security Board in 
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developing satisfactory arrangements between state and local units for 
administering public assistance. The direct and indirect methods whereby 
state personnel standards have been altered through federal grants are 
clarified. Yet the reverse of the picture is not neglected; witness the limita- 
tions placed upon federal agencies in connection. with the Social Security 
Act. 

Dr. Key is careful throughout to avoid the generality for the particular. 
After his survey of the division of the costs of federally-aided ‘activities, 
he cautions that it “furnishes no solution; it only points to problems.” 
Without attempting much theorizing, the book describes succinctly and 
analyzes astutely the problems recurring in the continuous process of 
administering federal grants-in-aid. 

ARTHUR W. BRoMAGE. 

University of Michigan. 


Our Cities; Their Rôle in the National Economy. Report of the Urbanism 
Committee of the National Resources Committee. (Washington: 
United States Government Printing Office. 1937. Pp. xvi, 87, with 
numerous maps and figures.) 


The Urbanism Committee was established to attempt to portray for 
urban and rural people alike the principal preblems of urban living and 
the important place of cities in the national economic and social order. It 
did its work with the aid of a large staff divided into numerous sections 
for specific studies. This first report is a brief summary of all phases of the 
study. ; 

In its accumulation of facts as well as in its style of presentation, the 
report reminds the reader of Recent Social Trends and the several special 
studies that accompanied that work. Our Cities has these special values, 
however: first, it gathers into one volume a summary of the data relating 
to cities; second, it is more recent and on some points more complete; 
third, it makes for more effective use of maps and figures to present its 
data. Indeed, the pictorial method of presenting data used throughout 
this volume is one of its greatest merits. In this respect it sets a standard 
that may be too high and too expensive for others to emulate, but cer- 
tainly it makes this report an artistic achievement as well as a contribu- 
tion to the methods of visual instruction. ° 

The data presented are primarily social and economic. They deal with 
population, health, social institutions, wealth, industry, communications, 
and living conditions. Political and governmental matters receive more 
limited attention. Nevertheless, as far as they go, the data present an 
excellent sketch of our cities, their problems, and their place in the 
national life. In this respect, the report is an outstanding contribution to 
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the literature of urbanism, and it presents an indispensable background 
of information for the student of city government. 

Being an official planning body, the National Resources Committee 
felt the need of concluding its report with a series of recommendations. 
These the present reviewer is inclined to accept almost in toto, but he 
must in candor say two things concerning them. First, they represent the 
particular political philosophy of those who made the report, a philosophy 
that favots increased governmental activity and further centralization of 
functions. Here the plea is primarily for increased national concern for our 
cities and an ever-closer integration between national and local govern- 
ments. Second, the data and the arguments presented in this brief report 
are insufficient to support a number of the recommendations that are 
made. The report is simply too brief. In its extensive survey of urbanism, 
the committee must have compiled a tremendous amount of unreported 
information. Does it not have an obligation to make more of this informa- 
tion available to the public? 

WILLIAM ANDERSON. 

University of Minnesota. 


Aspects of the Organization, Functions, and Financing of State Public 
Utility Commissions. By C. O. Ruaauus. (Boston: Harvard University 
Graduate School of Business Administration. 1937. Pp. vi, 90. $1.00.) 


In this study, Professor Ruggles has compiled in highly condensed form 
a large amount of factual material relating to certain problems of state 
public utility regulation in the United States. The method of presentation 
is largely comparative, the most recent available statistics being com- 
pared, in a series of charts and exhibits, with the findings of earlier 
_ investigations of a similar nature. Among the earlier studies, chief re- 
liance is placed upon F. E. Clark’s State Railroad Commissions (1891), the 
report of the National Civic Federation on state public utility regulation 
issued in 1913, and the 1930 edition of the Bonbright Utility Regulation 
Chart. The recent statistics collected by the author are generally for the 
year 1935, but in some instances developments during 1936 are recorded. 
Principal sources for such current material are state statutes, reports of 
state public utility commissions, data secured from various state agencies 
through personal interview or correspondence, and the latest revisions of 
the Bonbright Utility Regulation Chart. 

‘Chapter I comprises a brief sketch of the origin and development of 
state public utility regulation. Followmg in order are chapters dealing 
with public utility commissioners, commission staffs, commission juris- 
diction, and sources of funds for the financing of commission regulation. 
A final chapter summarizes the findings and lists the reforms that are 
considered most urgent at the present time. 
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Professor Ruggles has made no attempt to analyze thoroughly the data 
presented. To do so would have required many years of research and the 
writing of several large volumes. It is probably unfair to consider this as 
a criticism of his work, especially in view of the fact that no claim to such 
a study is made. It may also be readily admitted that a useful purpose 
has been served by marshalling an array of statutory and administrative 
provisions governing the personnel, jurisdiction, and financing of these 
various state agencies, Other scholars will certainly find here a convenient 
source of recent information on the subject. Nevertheless, in reading this 
material one regrets that the “whys” and ‘‘wherefores” of the various 
divergent provisions were not examined more fully. It would help to 
know, for example, why one state drastically limits the tenure of com- 
missioners, while another is quite liberal in this respect; why one state is 
niggardly in salary allowances, while another is generous; or why this 
state has severely restricted the powers of its regulatory agency, while 
that one grants wide powers. One wonders also what are the actual results 
achieved under one set of provisions and regulations, and how these com- 
pare with the results in other states where widely different provisions and 
methods are followed. A complete analysis of the problem of state public 
utility regulation requires not only an acquaintance with the legislative 
and administrative rules in force in the several states, but also a knowl- 
edge of the various political and economic conditions which influence the 
development of such provisions and an appraisal of the practical results 
obtained from their operation. 

It is impossible to treat here the numerous reforms which are convinc- 
ingly urged. Many of them, such as the improvement of staff personnel 
by means of higher salary scales, selection on the merit basis, and a more 
protected tenure, are unquestionably needed. Especially interesting is the 
view that the future development of public utility regulation should be 
built around a regional program of federal-state-local coöperation, in 
which the principle of administrative decentralization would receive the 
widest possible application. It is significant also that the author seriously 
questions the wisdom of the recent proposal of the President’s Com- 
mittee on Administrative Management to place the quasi-legislative and 
the administrative aspects of federal public utility regulation under the 
immediate and direct control of the chief executive. Like many others, 
he is apprehensive about any plan that would subject these phases of 
public utility regulation, either federal or state, to the free play of 
partisan political influences. 

Pau. T. STAFFORD. 

Princeton University. 
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The Unicameral Legislature. By Atvin W. Jomnson. (Minneapolis: 
University of Minnesota Press. 1938. Pp. ix, 198. $2.50.) 


In this book, Mr. Alvin Johnson traces the historical arguments in 
defense of the bicameral system,‘ the criticisms “directed against it in 
practice, as well as proposed remedies for legislative ills.” The latter fall 
into two classes. The first includes the long overdue but familiar milder 
remedies such as simplification of procedural practices, improvement of 
the quality of membership, curtailment of the quantity of legislation, 
establishment of coöperation between the two houses and between the 
latter and the executive, and utilization of technical aids and resources 
for improving the content of legislation. The second remedy, while more 
drastic because it runs counter to long established tradition, is the adop- 
tion of the unicameral legislature. 

After presenting a synoptic analysis of the success and failure of the 
unicameral movement in the respective states since 1912, the author con- 
centrates his discussion upon the recent legislative unicameral proposals, 
especially those in California and Ohio. A table listing the constitutional 
amendments proposed in 1937 legislative sessions, exclusive of proposals 
for study commissions, is one of the most valuable portions of Mr. 
Johnson’s book. While the author is sympathetic, on the whole, with the 
unicameral movement, which has gained great momentum of late, he 
nevertheless maintains a.judicial attitude throughout by pointing out 
that the adoption of a unicameral legislature must also take account of 
such problems as modernization of adequate procedure, representation, 
closer working relations between the executive and the legislature, and 
development of proper means for a sound approach to legislation. The 
content of recent proposals supplies abundant evidence that the pro- 
ponents of the unicameral institution have not overlooked the major 
issues involved. Since proposals for reform meet stubborn opposition from 
legislative bodies, it is surprising that Mr. Johnson passed over the efforts 
now under way in Oklahoma, California, Ohio, and Missouri to submit 
proposals for unicameral amendments to direct vote of the people. In- 
clusion of these proposals, at least in the appendix, would have been of 
value. : 

The subject-matter in the chapter “Nebraska Adopts a Single Chamber 
Legislature” suffers from too much reliance upon colorful journalistic 
reporting. The statement attributed to a “lobbyist” who called the uni- 
cameral legislature a “lobbyist’s paradise” (p. 142) is typical. The 
author’s own statement that ‘some sixty empty seats in the back of the 
room” were “assigned to the lobbyists” (p. 145) implies official action 
by the house, or at least tacit approval, implications which are contrary 
to fact. Mr. Johnson also seems to be greatly confused about the method 
of selection of committee chairmen under both the unicameral and bi- 
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cameral systems. The rule which grants to each committee the right to - 
elect its presiding officer (p. 189) does not go into effect until a subsequent 
reorganization of the house committees. In the first session under the new 
system, committee chairmen were appointed by the committee on com- 
mittees, arid not elected as the author states (p. 145), nor appointed by 
the presiding officer of the committee on committees, as he says on page 
139. The inaccuracies which appear in this chapter do not, however, 
detract from the general value of other sections of the book. 
Jonn P. SENNING. 
University of Nebraska. 


The Social Security Act in Operation. By Bicuard E. WYATT AND 
Wititram H. WanpeL. With the collaboration of Wiliam L. Schurz. 
(Washington: The Graphic Arts Press, Inc. 1937. Pp. xiii, 382.) 


Amid the tumult and confusion now raging in politics and economics, 
there is something quietly reassuring about this matter-of-fact guide to 
the Social Security Act in operation. In severely technical exposition— 
first in a summary introduction and then in detail—the book explains 
the Social Security Act, outlines the agencies set up to administer it, de- 
scribes their operations in minute detail, and points out their problems, 
present and future. It is from this matter-of-fact approach that one gains 
the significant impression of reassurance regarding the subject of social 
security. Here, one feels, is a solid institution come to stay and grow. 
While debate waxes hot over the contradictions between the past and 
present, here, already in operation, is a useful bridge between the two. 

Grouping the several titles of the act into three principal categories, 
the authors devote a definite part of the book to each one—Federal 
Old-Age Benefits, Unemployment Compensation, Public Assistance and 
Public Welfare. The detailed information under each topic makes the 
book an excellent manual for all those—lawyers, accountants, tax ex- 
` perts, business men, and public officials—whose work brings them into 
practical contact with the machinery of social security, federal and state. 

Except in the case of old-age reserves, the authors (due undoubtedly 
to the fact they are expert executives of the Social Security Board) refuse 
to criticize and to evaluate the law and procedure they describe. A 
‘factual study” of an institution so immediately and intimately affecting 
present problems which fails to tell wherein it succeeds in meeting the 
underlying real problems wherein it falls short, and how it may be im- 
proved, is in the long run a sterile performance. How this failure to take 
the broader view will limit the usefulness of the book is obvious. Experi- 
ence with similar institutions shows that the law and the procedure will 
be changed early and often. Thus, as a practical guide, the present volume 
will have a brief span of life before it will have to be superseded by other 


i rd 


360 THE AMERICAN POLITICAL SCIENCE REVIEW 


guides currently needed. Had the book included controversial issues, 
critical observations and evaluations of the present law, it would have 
assurance of longer life and greater usefulness. 

The book has one value not likely to be voided by time—reference value 
for the expert in the social sciences. This lies in the meticulous care with 
which the authors describe the pioneering steps of what is for America a 
great adventure likely to have far-reaching effects upon political and 
economic life, Long after changes make the present volume obsolete as a 
guide, it will remain as a succinct, factual record of how a new social in- 
stitution came into being and of exactly how it set about filling the needs 
which called it forth. 

Grorce H. E. Surra. 

Yale University. 


Studies in Current Tax Problems. By MABEL Newcomer et al. (New 
York: The Twentieth Century Fund. 1937. Pp. xxiii, 303.) 


Studies in Federal Taxation. By Ranpourx E. Pauw. With an Introduc- 
tion by Jerome Frank. (Chicago: Callaghan and Company. 1937. 
Pp. xxxiii, 341.) 


Taxation of Insurance Companies. By PuiLir L. GamBLE. (Albany: J. B. 
Lyon Company. 1937. Pp. 195.) 


The Taxing Power. By Warrer K. Tuuuer. (Chicago: Callaghan and 
Company. 1937. Pp. xvii, 460.) 


Studies in Current Tax Problems was prepared in connection with a 
survey of taxation under the direction of the Twentieth Century Fund. 
It consists of five studies which amplify to some extent an earlier volume, 
Facing the Tax Problem. The first study, “The Estimate of the Tax 
Burden on Different Income Classes,” by Mabel Newcomer, is an attempt 
to find out exactly what is the total tax burden borne by typical American 
citizens. The interlocking federal, state, and local taxes, direct as well as 
hidden taxes, are examined under carefully selected basic assumptions. 
The conclusions indicate that the American tax system is geared to pinch 
at both ends of the economic scale, and Dr. Newcomer finds the same 
general tendencies true in both New-York and Illinois. An interesting 
corollary is the demonstration that city dwellers bear a generally higher 
tax burden in terms of percentage of income than rural dwellers, but 
receive an extensive list of services. 

The second study, “A Comparison of the Aggregate Burden of Federal 
Income Tax and State Income Tax in Eleven Selected States,” by Carl 
Shoup, Bernard S. Shimberg, and William Vickrey, was made to find out 
exactly how much additional burden is caused by the imposition of a 
state income tax. Their findings show that when such a tax is added to the 
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federal income tax, the net burden seldom amounts to more than four 
per cent of the total income, and usually amounts to less. State income 
tax laws show extremely wide variations in the rates charged. The rates 
in the eleven states covered and the federal system are summarized in a 
series of tables based on the incomes of hypothetical tax-payers. This 
study clears up many of the half-truths which have been circulated in 
regard to the burden of the income tax. “The Analysis of State Property 
Tax Rates, 1925-1936,” by Thomas Reynolds, answers the question of 
what has happened to state property taxes during the depression. A 
carefully prepared table, based on detailed explanations from tax officials 
and from documentary sources, develops the generalization, taking the 
picture as a whole, that state rates have had a tendency to decline rather 
than to rise. The average rate for the last four years of the period was 
found to be lower in thirty-one states than the average rate of the first 
four years of the period. In only eight states was the situation reversed. 

“Costs of Administering the Various State and Local Taxes,” by 
Thomas Reynolds, the fourth study in the series, brings together materials 
on tax collection which are of vital importance to any tax structure. The 
results of the research presented in a series of tables include data on 
income taxes, inheritance and estate taxes, the gasoline tax, motor vehicle 
license taxes, state and local property taxes, special corporation taxes, 
sales taxes, and liquor and beverage taxes. Administrative costs of tax 
collection have not been analyzed except in isolated cases prior to this 
study. In fact, material is difficult to secure and for the most part tax 
officials and legislators have not been concerned with these costs. New 
York is the only state in which collection costs have been computed for 
_ all taxes. The author wisely avoids generalizations except in the broadest 
terms and allows the facts to speak for themselves. Susan B. Brown and 
William Vickrey present a method of making estimates of probable yield 
from income and estate taxes. The procedure is technical and the methods 
proposed of primary interest to professional economists, tax officials, and 
statisticians. 

In the earlier volume, Facing the Tax Problem, estimates were made of 
national, state, and local expenditures. In the volume under review, Dr. 
Mabel Newcomer has explored the estimates based on an analysis of the 
nature and purpose of past expenditures. The conclusions are subject to 
all the dangers of price changes and national emergencies, and develop- 
ments since the publication of the study will tend to invalidate them. 
In almost every state of the Union, taxation has been the subject of study 
by legislative commissions. These groups have brought together volumes 
of information, most of which has not been digested. Researchers in the 
field have been handicapped by lack of a suitable bibliography. This has 
been corrected in the last section of the volume under review, but by 
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definition the authors have included only those studies dealing with the 
state’s entire tax system. The decision is to be regretted. Nevertheless, 
the contribution is an outstanding one and will enable research librarians 
to check their collections. This vplume is indispensable to students of 
public finance, especially those who are concerned with the administrative 
aspects of this problem. 

The Taxation of Insurance Companies, by Philip L. Gamble, is the 
twelfth special report of the New York State Tax Commission. This 
analysis of a highly specialized field of taxation has been extremely well 
done. Highly objective in his approach, Mr. Gamble has surveyed his 
limited field of taxation and has shown the underlying assumptions of 
insurance company taxation. An excellent bibliography is included, but 
the lack of an index is to be regretted. 

Studies in Federal Taxation includes three, two by Rudolph Paul, 
“Restatement of Tax Avoidance” and ‘‘Suggested Modification of the 
Bad Debt Provision,” and one by Mr. Paul and Philip Zimet on “Realistic 
Valuation for Federal Tax Purposes.” The three constitute a major con- 
tribution. The purpose of the authors is stated clearly in the preface. 
They have sought to show that tax law is part of, and not apart from, an 
entire system of law. They have sought for an underlying philosophy in 
the law of tax avoidance; they have looked for realism in the field of tax 
valuation; and they have tried to show that the surprising complexity of 
the bad-debt provision of the federal income tax statute may arise from 
ill-considered simplicity of the statute. The authors have accomplished 
their purposes in a manner which is penetrating and brilliant. The volume 
is painstakingly documented, and the notes constitute a significant 
contribution to teachers of the law of taxation as well as to the practi- 
tioner. An alphabetical list of law reviews and other authorities cited, an 
alphabetical table of cases cited, and an index unusual in its scope and 
completeness add to the joy of the user of this volume. Writers on com- 
plex topics could well follow the example of these authors and be as 
considerate as they of students and researchers. Jerome Frank gives a 
setting to these essays by his introductory note, which is both stimulating 
and refreshing. ~ 

A Treatise on the Taxing Power, by Walter K. Tuller, is a most amazing 
volume. In the preface, the author states that “taxes have become so 
heavy that they threaten the public welfare.” One wonders as to Mr. 
Tuller’s conception of public welfare. This is more than a volume on taxa- 
tion. It is an expression of the author’s social and economic philosophy, 
supported by quotations from majority opinions or dissents of various 
courts. The author disagrees with certain social and economic trends and 
discovers the tax system to be responsible. Although our tax system has 
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countless defects, nevertheless the income tax, against which Mr. Tuller 
inveighs, meets the approval of the careful research organization of the 
Twentieth Century Fund. Some may find satisfaction in Mr. Tuller’s 
volume, but the analysis made in the other three throws more light on 
our complicated tax structure. The Twentieth Century Fund Studies, 
Mr. Gamble’s careful analysis, and the brilliant essays by Mr. Paul on 
complex legal problems push forward the frontiers of understanding of 
taxation. They as well arouse the interest of the layman and the practi- 
tioner. Understanding precedes the solution of our tax problems, and 
these three volumes have contributed to that end. 
FINLA Q. CRAWFORD. 
Syracuse University. 


King Edward VIII; An Intimate Biography. By Hector Bouitno. 
(Philadelphia: J. B. Lippincott Company. 1937. Pp. 328. $3.00.) 


The King, the Constitution, the Empire, and Foreign Affairs. By ARTHUR 
BERRIEDALE Kerra. (New York: Oxford University Press. 1938. 
Pp. xl, 194. $3.00.) 


Mr. Bolitho’s biography of King Edward VIII is more than a record 
of the events of his life. It emphasizes the development of his character 
and characteristics. The author has had unusual opportunities for 
intimate knowledge of his subject, and has long been preparing this work, 
which, however, has been revised a great deal since the abdication. 

Most of the book deals with the period before Edward became king, 
—his boyhood and youth, his experiences during the World War, his 
extensive travels, and his life in England. Three concluding chapters deal 
with the year of his reign, his relations with the Prime Minister, and the 
abdication. 

One characteristic of the early years of the Prince was his shyness, which 
he largely overcame. There were also early traces of melancholy and 
nervousness, and later a distinct note of sadness. At the same time, his 
vitality was notable; he had an interest in social and economic problems; 
and in some respects he departed from conventional Standards. These 
factors added to his personal popularity. His war and travel experiences 
broadened his outlook; but, as was true of many others of his time, he 
found himself out of touch with the older generation, and in particular 
he lacked intimate personal friends among those in official and influential 
positions, In these and other respects, Mr. Bolitho finds a decline of moral 
character. 

As king, while he did not wholly neglect his official duties, he became 
more assertive in showing his distaste for formal ceremonies, introducing 
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economies in the royal household, and continuing his own private life, 
in which his attachment to Mrs. Simpson had come to play a leading 
part. 

In the tragic crisis, which Mr. Bolitho, like many others, considers a 
conflict between public duty and personal happiness, Edward displayed 
courage and honesty but was distraught and unreasonable. Referring to 
criticism of the Prime Minister, the cabinet, and the Archbishop of 
Canterbury, the author’s view is indicated in his statement that “If 
Mr. Baldwin and his colleagues failed to observe the ethics of the Con- 
stitution, they also carried the country through the greatest drama con- 
cerning the authority of the monarch since the time of James II.” 

In contrast to the personal analysis of Mr. Bolitho’s biography, Pro- 
fessor Keith’s volume presents a discussion of constitutional, legal and 
political problems. The author brings together a series of letters to im- 
portant newspapers, supplemented by short essays, on recent events, 
covering the period from December, 1936, to September, 1937. The first 
part, on the king, the constitution, and the Empire, consists of thirty-one 
short articles. One group of these deals with the abdication of Edward 
VIII, the Regency Act, and the change in the Coronation Oath, and is 
followed by two articles on the king in the Empire and the increased 
importance of the prime minister. The other articles in this part deal with 
the Imperial Conference of 1937, and British relations with the Irish 
Free State, the Union of South Africa, Canada, India, and Burma. 
Part II, on foreign affairs, includes twenty-five articles discussing 
British policy in relation to Ethiopia, Germany’s colonial claims, the 
League of Nations, the civil war in Spain, the Sudan, and Palestine. 

Throughout these articles there is an active note of criticism. The 
Regency Act is marked by grave defects. The altération of the Coronation 
Oath is said to be illegal. The results of the Imperial Conference were 
even more negative than usual; while in Eire, South Africa, and Canada 
the links with the mother country have been further weakened. Errors 
have hampered the inauguration of responsible government in India. In 
foreign affairs, Ethiopia has been abandoned; in connection with the 
Spanish civil wat, maritime rights have been abandoned, and a new and 
unsatisfactory doctrine of non-intervention formulated; sovereignty over 
the Sudan has been disclaimed; and efforts to strengthen the League of 
Nations have failed. 

Perhaps the most striking position taken is that under Mr. Baldwin 
the position of the prime minister in Great Britain has been greatly 
aggrandized, at the expense of the king, the cabinet and the Commons. 

Joun A. FAIRLIE. 

University of Illinois. 
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Royal Commissions of Inquiry: The Significance of Investigations in British 
Politics. By Huan McDowati Cioxm AND J. WILLIAM ROBINSON. 
(Stanford University: Stanford University Press. 1937. Pp. vii, 242. 
$3.00.) ; 


This book is an important contribution to the literature regarding 
governmental investigating bodies. The authors give a scholarly account 
of the origin, development, and present status of British royal commis- 
sions of inquiry. They date the origin of the device to Norman tithes and 
use the Domesday Book of the eleventh century as the first example. It is 
nearly ninety years since an entire book has been devoted to this impor- 
tant subject, and the present work is the only impartial book on the 
topic. The legal basis, the function, the results, the procedure, the person- 
nel, and the reporting of royal commissions are considered. 

The thesis is advanced that the royal commission of inquiry as an 
investigating agency has been declining since 1850 except during the 
period from 1890 to 1910. The reasons assigned for this decline are the 
growth of the expert administrative services, which act as fact-gatherers 
for the government; the increased use of departmental committees, which 
furnish a little more flexible procedure; the tightening of party discipline, 
which has rernoved certain questions from the field formerly occupied by 
investigating bodies; and the development of the conference technique. 

_ About one-half of the book is devoted to the origin of royal commissions 

-and to their development prior to 1900. From the purely historical point 

` of view, this material is valuable, but from the practical point of view it 
has meant that the authors had less space to devote to such topics as the 
influence and popular reception of recent commissions. The authors make 
comparatively little use of the newspaper and periodical material avail- 
able regarding particular commissions. 

Political scientists, government officials, and private investigating 
bodies should find this readable volume a very useful guide to research 
methods in the British democracy. 

Haroup F. GOSNELL. 

University of Chicago. - 


The Government of the Soviet Union. By Samunt N. Harpmr. (New York: 
D. Van Nostrand Company. 1938. Pp. xviii, 204. $1.25.) 


Students of Soviet Russia have eagerly awaited Professor Harper’s 
summation of the recent changes in the Soviet system as indicated by the 
new constitution, the drastic party purge, and the shifting position of the 
Soviet Union in world affairs. In this volume, he not only presents an 
interpretative summary, but also restates the whole story of the revolu- 
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tion in the light of the latest developments, so that the account covers 
the past and the present, and indicates broad lines in the future. 

Especially valuable are the general deductions on trends, e.g., that the 
present moment is a “turning point” in Soviet affairs, with reémphasis on 
politics which had been neglected during the feverish concentration on 
economic development since 1928 (thus the reorganization of the state, 
the party, the trade unions); that the Soviet system is becoming more 
democratic (if judged by results rather than method); that it is also be- 
coming more nationalistic, with a new type of patriotism for defense of 
the new order, etc. : 
` By compressing so much material into small space, Professor Harper 
has designed a text admirably suited to accompany a series of university 
lectures. The many references to Tsarist history, or to items in the 
companion volume (Source Book on European Governments), presume 
wide knowledge of the subject. The book is not “popular” reading. But 
for the student who has found difficulty in following Soviet develop- 
ments the book is the proverbial gold mine of judgments, explanations, 
and apt key phrases. 

The preface, a model of succinct summary, sets the tone of the text, 
and serves as a preview. Another striking item of presentation is the 
chapter (15 pages) entitled “Time Table of the Revolution,” in which 
the author compresses the high points of development from the Paris 
Commune to the new constitution of 1936. The chapter on ‘“‘Determina~ 
tion of Policy” is perhaps the most revealing, especially the sections on 
Stalin, who “has been more ‘rough’ than was Lenin, perhaps because in 
many respects the period of his leadership has been a more difficult one.” 
Professor Harper points out that all of the three great purges of 1921, 
1928, and 1934-86 were connected with momentous changes in the 
“continuing revolution,” and were directed against violation of party 
discipline. The fourth purge, beginning in 1986, affects party members 
involved in “crimes against the state.” 

The new features of the “functioning of Bolshevism” are analyzed 
under the heading ‘“Law-Making’”—the exclusive legislative character 
of the new Supreme Council, the referendum, the secret ballot, etc. 
Throughout the book is a running explanation of the “politicalizing 
process” to combat bureaucratism and functionalism. Professor Harper 
declares: ‘‘The constant purges of the Party and the frequent transfer of 
Party members from one responsible post to another will perhaps tempo- 
rarily disrupt management, by removing able executives and making 
others nervous and unwilling to show the initiative necessary for efficient 
management. Political considerations must prevail, however, even if this 
means further inefficiency of administration. This is part of the cost of 
building a new order. The politicizing is expected to develop ‘revolu- 
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tionary vigilance’ in all instrumentalities of mass control.” The politi- 
calizing process reaches to the Red Army by the reintroduction of the 
system of political agents attached to the military units. 

Although he does not think that Article 127 of the new constitution 
guaranteeing inviolability of person can be truly effective until new codes 
are worked out, Professor Harper does seem to believe that the Soviet 
system is working toward “less regimentation, greater security, and cor- 
respondingly a larger measure of liberty for the individual.” , 

The concluding chapter, “The Soviet Union in the World,” is a series 
of judgments on world revolution, peaceful coéxistence, imperialism, the. 
Spanish conflict, the treason trials, etc. Of particular importance is this 
paragraph: “The non-Soviet world cannot expect the Soviet régime to 
renounce its revolutionary origin. The fact that it has been a social- 
economic as opposed to a purely political revolution, and is still in prog- 
ress, makes inapplicable to the Soviet régime the view that a leadership 
of revolutionary origin gradually but inevitably becomes ‘normal.’ 
... The Communist International is an integral part of Bolshevism, or 
even of the Soviet system, although it can be claimed that technically 
it is not officially connected with the Soviet Government. A precise 
definition of the relationship is impossible in terms of Western institutions. 
As the Soviet Foreign Trade Monopoly has had to be accepted in com- 
mercial relations, the presence of the Communist International at 
Moscow will have to be accepted in diplomatic and political relations. 
But both are now essentially part of the technique of defense of the 
Soviets. . . . The Soviet policy of the last years has been to ‘cultivate its 
own garden,’ and at the same time not to permit of any trespass on this 
garden. In this way, Sovietism has remained revolutionary while at the 
same time becoming ‘nationalist’ in a peculiar but real sense.” 

Finally, one may note the excellent index which makes readily accessible 
the judgments on the multifold aspects of the Soviet system, the ac- 
cumulated wisdom of Professor Harper’s thirty years’ study and observa- 
tion of Russian affairs and people. 

Bruce HOPPER. 

Harvard University. 7 


The Law of Nations: Cases, Documents, and Notes. By HersERT W. 
Briaes. (F. S. Crofts and Company. 1938. Pp. vii, 594. $8.00.) 


In a review of another recent case-book, the present writer ventured to 
suggest that the “time was ripe for the preparation of a source book for 
the sole use of the literary colleges, based consciously upon the recogni- 
tion of a divergence in aim, and hence in method and approach, between 
the two types of courses in international law now given in this country.” 
Professor Briggs’ Law of Nations is such a book. It consists almost en- 
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tirely of materials which belong to the field of international law in the 
strict sense, and rigorously excludes certain subjects, such as the Ameri- 
can law of nationality, which pertain solely to municipal law. The bulk 
of the volume is made up of 155 cages, of which 52 are drawn from Ameri- 
can jurisdictions, 41 from British, 12 from other countries, and 50 from 
the decisions of international tribunals. The editor recognizes, however, 
that while “the law of nations is probably best taught by the case method, 
. .. the student needs more than cases.” He has, therefore, included 48 
well-chosen treaties, state papers, documents, and statutes. The sources 
upon which the editor has drawn are as wide as those of international law 
itself. 

But this is no mere compilation. Throughout the text the editor has 
scattered notes, 89 in number, in which he discusses and evaluates further 
cases, indicates the trends along which the law seems to be developing, 
and opens up a path through the “vast bibliographical jungle” of the 
literature. To many students and teachers, the notes will seem the most 
valuable feature of the volume. The comments are clear, penetrating, and 
informative, and in some instances are original contributions in them- 
selves. The range of the literature which Professor Briggs cites reveals 
the thoroughness with which the entire work has been prepared. The 
reviewer offers only the suggestion that the contributions of German 
legal science prior to 1933 have not been given sufficient weight. 

No volume of this scope could possibly preserve an even quality 
throughout. There are chapters which, in the reviewer’s opinion, fail to 
maintain the high standard of the whole. One can point, in particular, 
to that on the subjects of international law, which contains but two 
cases: the hackneyed Cherokee Indian case and the Cayuga Claims case. 
In view of what Professor Wright has called the “‘tropical luxuriance of 
political and legal organization, competence, and status” in the inter- 
national world of today, this selection appears inadequate. A curious 
omission is found in the fact that the terms “‘air-space” and “air-craft” 
are nowhere mentioned. 

Professor Briggs has carried out an original conception with consist- 
ency. His work; which combines the advantages of a text and a case-book, 
should be widely used. 

LAWRENCE Preuss. 

University of Michigan. 


Comparative Commentaries on Private International Law, or Conflicts of 
Laws. By ARTHUR K. Kuun. (New York: The Macmillan Company. 
1937. Pp. xxi, 381. $4.50.) 


The author of this book presented the English-speaking public with a 
translation of Meili’s International Civil and Commercial Law in 1905. 
The present volume is a further contribution to the Continental or inter- 
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national point of view on the subject which common law lawyers prefer 
to denominate “conflict of laws.” It is notable for the illuminating his- 
torical introduction in which the evolution of modern concepts concerning 
the application of foreign laws grew out of the Roman jus gentium, the 
Barbarian personal laws, the medieval statutes and commentaries, and 
the theories of the Renaissance publicists. It is also remarkable for the 
exhaustive comparative treatment of each topic. The author presents the 
concept of the common law, the various Continental systems of law, the 
Hague Convention, the Bustamante Code, and other efforts at conven- 
tional regulation, with astute critical comments. i 

The author has evidently reacted to the “isolationist” and “national- 
ist” point of view characteristic of recent common law treatments of the 
subject, evident in the work of Professor Joseph Beale and the restate- 
ment by the American Law Institute (p. 27). Kuhn points out that the 
common law on the subject in fact originated in treatises like that by 
Story, giving as much weight to Continental commentaries as to common 
law precedents. “The comparative method,” he writes, “has a special value 
in a branch of legal science which, if viewed with functional approach, 
will tend to resolve conflicts of law not in one jurisdiction alone but every- 
where. A nationalist view is quite possible in private as in public inter- 
national law. We venture to believe that it is not the progressive view, 
nor does it respond to the facts of modern life” (p. 59). The difficulties 
of a purely national approach are especially suggested by the discussion 
of the doctrine of renvoi (p. 49 ff.). 

Besides introducing the student to a vast field of learning on the subject, 
this book provides a much-needed text for the practicing lawyer and the 
teacher of law. It is also full of suggestions for the student of international ` 
law and comparative law. Its form is convenient and the table of cases, 
bibliography, and index render the contents easily accessible. 

Quincy WRIGHT. 

University of Chicago. 


Theory and Practice in International Relations. By SALVADOR DE MA- 
DARIAGA. (Philadelphia: University of Pennsylvania Press, 1937. Pp. 
105. $1.50.) 


Collective Security and Peaceful Change. By Prrman B. Porter. Public 
Policy Pamphlet No. 24. (Chicago: University of Clficago Press. 1937. 
Pp. 36. $0.25.) 


Problems of War and Peace in the Society of Nations. By E. D. DICKINSON 
ei al. (Berkeley: University of California Press. 1937. Pp. viii, 155. 
$1.50.) 


For the increasingly intelligent interest of the American people in 
international affairs, these three little books furnish a wide variety of — 
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material, ranging from the tenuously theoretical to the severely practical, 
and approaching the problem from the varied viewpoints of many fields 
of human study. 

Sefior de Madariaga, delivering the William J. Cooper Foundation 
lectures at Swarthmore College, is concerned mostly with solidarity and 
sovereignty. The elements which go to make up solidarity are objectively 
present in the community of nations, but there can be no subjective soli- 
darity so long as sovereignty stands in the way. He discusses, in his 
inimitable way, the psychological factors in sovereignty, and then 
analyzes the Covenant of the League of Nations to see how far it limits 
sovereignty. There are some non-national patterns which help—business, 
religion, Marxism, fascism, etc. The world is like a monster with one 
body (solidarity) and many heads (sovereignties). Retarding forces in the 
development of the community are sovereignty, memories of the last 
war and fears of the next one, mental reservations, fascism, obsolete 
habits, isolationism; accelerating forces are to be found in the actual 
existence of world government as a source of community spirit, moral 
pressure, and reason. Statesmen, the author concludes, cannot succeed 
today unless they realize that there are no foreign affairs but only world 
affairs; and only then, through a permanent system for carrying them on. 
They need a world council for world affairs, backed by a powerful élite 
of world citizens behind it. 

Professor Potter has written a compact and practical little study of 
collective security. The chief problem’ today is peaceful change; can we 
have such change without sanctions? The opposition to sanctions, he 
says, is based not so much upon positive principles as upon particular 
objections, e.g., that such use of violence costs more than it is worth. 
But since violence is inevitable, it would better be used in behalf of jus- 
tice; and if sanctions were established and known, they would not be much 
used. It is untrue that a great nation cannot be coerced. To the charge 
that nations cannot be persuaded to codéperate in this fashion, or that 
sanctions depend upon respect for obligations, Professor Potter replies 
that the only way to find the answer is to try. And if it is important to 
remove causes of injustice, force will certainly be used for that purpose 
one way or the other. If the League of Nations is failing, so is every other 
instrumentality for preserving law and order; but the overwhelming 
majority of states still support collective security. It is not a question of 
sanctions or no sanctions, but of national sanctions or international 
sanctions—which seems to the reviewer to put the whole matter in a 
nutshell. 

For the second time, the University of California has arranged a series 
of lectures on international relations by its staff. The first is by Dean 
E. D. Dickinson, of the Law School, who traces the integration of the 
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community of nations and the growth of international government. In 
the second lecture, an economist, Professor Landauer, discusses socialism 
in relation to war and peace. He is unable to accept the socialist claim 
that capitalism causes war, but thinks that socialism aids peace by seek- 
ing a better life for mankind. One thing worth fighting for is peaceful 
change, and socialism made a mistake in not treating opponents of 
peaceful change as outlaws. Another economist, Professor Robert A. 
Brady, considers fascism in the same connection. Fascism, he says, has 
maintained capitalism, concentrated power in a few hands, and keeps 
heavy industry at work upon armaments which are to be used to secure 
economic expansion abroad. It has pushed the masses down and done 
nothing to alleviate their unrest. It endeavors to militarize the nation, 
and thus war becomes an end in itself; the only hope for peace is the swift 
mobilization of the forces of democracy against it. Professor Charles G. 
Haines argues that constitutional government must mean living law 
rather than law encased in judicial precedents, if democracies are to keep 
up today and contribute to peace. Professor Malbone W. Graham com- 
pares international government today with the American government at 
the time of the Articles of Confederation. British opposition to Wilson’s 
desire for a written constitution resulted in decentralization of authority; 
and the Covenant of the League has been subjected to strict interpreta- 
tion ever since. Secession is permitted; nullification also, as sanctions in 
1935 showed; the unanimity rule permits a veto. Other stones rejected by 
the builders were those for economic change and for political action. 
International government today is confederal; it should be federal. 
Finally, Dr. George M. Stratton, from the viewpoint of psychology, asks 
whether world peace is an attainable ideal? Such forces as the struggle for 
existence, “human nature,” racial prejudice, and patriotism, he thinks, 
can be overcome; and there are strong forces working for peace, such as 
the desire for wealth, for justice, and for security. 

It is significant to note that all the above authorities agree that progress 
is attainable only through international coöperation, backed by collective 
force. 

CLYDE EAGLETON. 

New York University. 


At the Paris Peace Conference. By James T. SnorwerL. (New York: The 
Macmillan Company. 1937. Pp. x, 444. $4.00.) 


This book is the result and the record of Professor Shotwell’s experi- 
ences as one of the most active, trusted, and influential members of the 
group of American experts at the Peace Conference known as ‘The 
Inquiry.” The major portion consists of Shotwell’s diary, somewhat 
revised in the light of later information and events, but there are five 
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additional chapters, in which Shotwell makes a critical analysis of the 
organization and work of the Inquiry and of the Peace Conference and 
in that way supplements and clarifies the material in the diary. There are 
also seven appendices, in which are reproduced various materials, such as 
memoranda or papers on the International Labor Organization, on some 
of the difficulties in the drafting of the treaty, and on the arrangements 
in the League Covenant for dealing with the British Empire. 

Professor Shotwell had an extraordinary variety of tasks at the Peace 
Conference, but his principal assignment was in connection with the 
problems of labor; and the record shows that Shotwell himself, although 
much of the time in an anomalous position and frequently lacking author- 
ity, was largely responsible for the compromises that made the Inter- 
national Labor Organization possible. Much more important than the 
facts about Shotwell’s personal contribution, however, is the record of 
how far the Continental delegations, and especially the French, were 
ready to go in the surrender of their precious national sovereignty to a 
genuinely powerful international body, at least in this field of labor; how 
far even the British were ready to go in that matter; and how nationalistic 
and how difficult were the Americans. “For the United States, which at 
best had come against its will into the arena of world politics, any such 
suggestion as that its government should abrogate its control of such 
domestic affairs as industrial legislation seemed almost automatically to 
exclude it from participation.” The most discouraging reception of the 
plan for the I.L.O. was by Lansing, who “showed about as much under- 
standing of the labor problem as Pichon might,” and who saw in the 
LL.O. “a departure from diplomatic practice which might make further 
adjustment necessary in years to come and would be bothersome for 
foreign offices to carry out.” Even Wilson had not given these problems 
any serious consideration before, but was “keen and interested” when 
they were explained to him by Shotwell. It is interesting also to note that 
Shotwell seemed to sense more than anyone else at the Peace Conference 
the possibility of American failure to join the League of Nations, and 
hence proposed a plan for associate membership in the League which 
would have made it possible for states to participate officially in labor 
conferences under League auspices without membership in the League 
itself. Although his proposal did not then receive serious consideration, 
there must be for him considerable personal satisfaction in the fact that 
the United States has at last found it possible to join the I.L.O., and 
essentially on the basis of the plan he worked out for such a contingency. 

The diary throws considerable light on a number of matters in respect 
to the Peace Conference. It shows, for example, how thoroughly prepared 
were the British, particularly by contrast with the Americans. It shows 
how genuinely eager were the British and the French, in particular, to do 
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justice to labor, if not to the Germans. It shows much on the problem of 
mandates and the work of George L. Beer. It shows also that Shotwell 
had many misgivings about the spirit of the Peace Conference and about 
the Peace Treaties. As early as February 5, he was unable to sleep, “trying 
to size up whether this Conference was getting anywhere or not,” and he 
is clear that “the Peace Conference failed to meet the expectation of the 
liberal and progressive thinkers in almost every country.” He evidently 
believes, however, that the peace was about as good a peace as could be 
made under the existing circumstances, that Wilson’s decisions were in 
general supported by his experts, that it is a post-war myth which has 
pictured the Peace Conference “as a sinister thing, sowing dragon’s 
teeth, vindictively, subtly, while high-minded idealists looked on confused 
and frustrated.” He points particularly to the fact that the substitute 
treaties entered into by the United States, which embodied the peace 
conceptions of the Wilson critics, were actually worse than those nego- 
tiated at Paris, in that they kept for the United States all the rights and 
advantages of the harsh provisions and “the only thing surrendered is the 
machinery by which redress of grievances could be assured and treaties 
modified by common agreement under the pressure of public opinion. 
... It is at least not unfair to the architects of the Conference of Paris 
to recall how much better a task they performed than that achieved by 
those who denied the Wilsonian vision.” i; 

There are numerous excellent features about this book. There are side- 
lights on Wilson, Lloyd George, Clemenceau, and a host of others with 
whom Shotwell associated on more or less intimate terms. There is an 
extremely interesting account of a dinner with the Emir Feisal and 
Colonel Lawrence; there is a long account of a trip to the battle fields with 
Sir Arthur Currie, the commanding officer of the Canadians, which re- 
veals much about the general conditions and explains much about the 
hard public feeling about the Germans. Altogether, the book is something 
to welcome as an addition to the more authoritative works on the Peace 
Conference. 


CLARENCE À. BERDAHL. 
University of Illinois. 


The History of Militarism. By ALBERT Vagts. (New York: W. W. Norton 
and Company. 1938. Pp. ix, 510. $4.75.) 


This richly documented volume is the first thoroughgoing study of the 
“romance and realities of the [military] profession” (as the author’s 
subtitle reads), certainly in English, perhapsin any language. Dr. Vagts, 
already well known for his study of German-American relations between 
1890 and 1906, has here made a unique and highly significant contribu- 
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tion to an understanding of the place of the war machine among the—and 
often above other—institutions of the state. 

The author distinguishes at the outset between “the military way” and 
militarism. The former he definies,as one in which “armies call for and 
make efficient, rational, up-to-date, and, to a certain extent humane, use 
of the forces available to them for [a] war decided upon not by themselves 
but by the civilian powers of the state.” The latter he describes as ‘‘a vast 
array of customs, interests, prestige, actions, and thought associated with 
armies and war, yet transcending true military purposes... so COn- 
stituted that it may hamper and defeat the purposes of the military way 
... Militarism has connoted a domination of the military man over the 
civilian, an undue preponderance of military demands, an emphasis on 
military considerations, spirit, ideals, and scales of value in the life of 
states.” 

On the basis of this distinction, the author traces, with a wealth of 
illustration drawn from contemporary political and military records and 
biographies, and much fugitive but valuable popular literature, the 
course of militarism from feudalism to the present. Three developments 
have occured, each the result of war. The collapse of feudalism produced 
the first, i.e., the creation of the standing army, officered by the nobility. 
Jealous of their social status, they transferred their caste feeling to the 
military sphere, claiming, and often achieving, not only a sharp dif- 
ferentiation from the common soldier in the right of the officer to rank, 
pay, and privileges, but a practical independence of civilian control by 
the very governments they served. There was a community of interest in 
the officer class which made enemies often little more than polite duelists 
in campaigns in which the preservation of their caste was more important 
than the winning of a battle or a war. 

The second development resulted from the French Revolution—at once 
the creation of great citizen armies, embued with nationalist fervor, and 
a growing democratization of the military profession. But the aristocratic 
tradition persisted, indeed was cultivated, by characters as diverse as 
Washington and Napoleon. The officer class everywhere maintained a 
close corporate spirit, and tended, with the increasing democratization 
of government, to claim increasing immunity from civilian interference 
with the objectives as well as the techniques of military policy. This 
spirit reached it apogee in such generals as Sir Henry Wilson, who could 
speak of the British cabinet as “a miserable crowd. My contempt for 
their brains, knowledge, pluck, and character deepens every day.” 

The third change developed in and out of the Great War, when “‘totali- 
tarian militarism” became not merely a temporary system but a perma- 
nent cult of the profession. In this stage, the militaristic caste system, its 
assumed superiority over the civilian government and intolerance of 
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control by it, its pervasive militarization not only, of governmental 
activity but of popular psychology, are the resultant of the historical 
evolution of the army within the state. In the states where the feudal 
tradition remains strongest, as in Germany and Japan, militarist ideology 
defines political objectives. In the democracies, like Great Britain, France, 
and the United States, the tension between militarist and civilian in- 
terests creates a condition of increasing interposition of the military 
profession in politics. Some of Dr. Vagts’ most interesting chapters are 
devoted to “officers and politicians” and the ‘protection and promotion 
of military interests within the state.” 

This is a highly valuable book to the political scientist as well as to the 
historian. The author’s interpretations are conspicuously devoid of bias 
throughout, his style always clear. His emphasis on the economic and 
intellectual forces at work in the historical periods of which he treats 
illuminate and enrich his arguments as to the importance of under- 
standing the military phase of the making and application of public 
policy. Their relevance to the present crisis in the framing of domestic 
as well as foreign policy in this and every country needs no elaboration. 

The chief criticism of this pioneer study of the influence of the profes- 
sional soldier-caste on the politico-economic-psychological nexus of the 
modern state system is inherent in the subject itself. The clarity of 
Dr. Vagts’ analysis and interpretations suffers from the great variety and 
complexity of the materials presented; the main course of his argument 
is sometimes clouded by the details which support it. Nor is it entirely 
clear, in the face of the overwhelming evidence to the contrary which he 
has amassed, whether he thinks that democracies can escape “militarism” 
while they seek defense by the “military way.” Perhaps this requires a 
further study; certainly the author has facilitated, and perhaps will have 
inspired, it. Surely, too, so thoroughly documented a book as this deserves 
an index. 

PHILLIPS BRADLEY. 

Amherst College. 


The Limits of Land Settlement. PREPARED UNDER THE DIRECTION OF 
Isaran Bowman. (New York: Council on Foreign Relations. 1937. 
Pp. vii, 380. $3.50.) 


In this important study, prepared under the direction of Dr. Isaiah 
Bowman for the Tenth International Studies Conference, the Council on 
Foreign Relations has again been responsible for the production of a 
fundamental study in world relations. While the book itself is nothing 
more than a collection of ten separate papers devoted to different aspects 
of the problem of land settlement, the editing and organization have been 
so carefully carried out as to give a perfect unity in presentation. 
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The first chapter, by Professor Carl O. Sauer, entitled “The Prospect 
for Redistribution of Population,” deals with the broader aspects of land 
settlement. Professor Sauer confirms again the fact that, excepting certain 
parts of South America and the hinterland of Asia between Mongolia 
and Turkestan, no thinly populated areas any longer exist capable of sup- 
porting considerable agricultural populations. Obviously, technology has 
increased the possibilities of production in rich agricultural regions as 
well as in those of marginal character. The fact remains, however, that 
the days of old-fashioned pioneering, as an outlet for excess population, 
have come to a close. Even with developments in ‘‘vernalization,’”’ which 
shortens the germination period of seeds, the vast sub-Arctic areas of 
Canada and Siberia do not give promise of sustaining a large population 
through making them more available to agricultural production. 

These limitations upon land settlement are further confirmed by 
Professor Carl L. Alsberg in the second chapter, entitled “Food Supplies 
in the Migration Processes.” Although it is obviously possible, as he 
points out, to gain considerable production from semi-arid areas, tropical 
rain, forest regions, and deserts, through the use of irrigation and the 
application of scientific methods, these are at once so complicated and 
costly as to remain outside the realm of immediate solution of the problem 
of population pressure. 

The remaining eight chapters of the book deal with specific areas of the 
world from the point of view of climate, soil, population distribution, and 
prevailing agricultural economy. In Chapters III and IV, Professors 
W. A. McIntosh and Bruce Hopper treat settlement and population 
factors in Canada and Soviet Siberia, respectively. While these two 
regions offer similarities in so far as climatic and soil characteristics are 
concerned, it is obvious that the problem of land settlement should vary 
in each case. A considerable part of the rapid settlement of communities 
in Russian Siberia has been motivated as much by political and strategic 
reasons as those of economic necessity. In the Canadian case, on the 
contrary, because of the absence of such political and strategic considera- 
tions, there is every indication that future settlement of available regions 
will not approach the pre-war figures. This is due both to lack of popula- 
tion pressure upon marginal lands and to the control of economic factors 
related to world trade. 

The three chapters dealing with land problems in Asia! present in re- 
markably concise form the factors of population pressure in that region 
of the world. As is already well known to students of international affairs, 
in the case of both China and Japan no lands are available which can 


1 “The Main Springs of Asiatic Migration,” by Owen Lattimer; “The Present 
Prospects of Chinese Immigration,” by Chen Han-seng; and “Japanese Migration 
and Colonization,” by Carl J. Pelzer. 
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relieve in any permanent way the pressure on population within the im- 
mediate Asiatic region. 

The last three chapters, written by Griffith Taylor, J. H. Wellington, 
and Isaiah Bowman, are concerned primarily with the possibilities of 
settlement in Australia, Africa, and South America. In the case of each 
of these regions, physical circumstances as to climate and natural re- 
sources are presented as a background for the study both of population 
movements to date and of the potentialities of future settlement. These 
three regions, which are nothing more, geographically, than southern 
hemispheric appendages of the great centers of population on the conti- 
nents of the North, still contain considerable areas suitable for settlement 
of all racial groups. But although they are largely reserved to migrations 
of Western peoples, there is no evidence that they could provide more 
than temporary relief in the population pressure of Asia and India if left 
open to the colored races. 

In his introduction to the volume, Dr. Bowman, summarizes this 
aspect of the problem as follows: ‘One conclusion stands out above the 
rest in a review of the following chapters: new land will accommodate too 
slow and small a stream of population to be of real social importance to 
the countries of origin. In our present nationalized world, in which the 
best lands have been occupied, and restrictive measures are in force, 
migration is no answer to economic and social strain induced by so-called 
over-population. Nor is military conquest either a practical or a rational 
answer. The struggle for additional territory as a step in empire-building 
can be understood; the hope that it will furnish an offset to a high birth- 
rate is based upon an illusion. No discernible or predictable stream of 
migration can keep pace with the birth-rates of conspicuously over- 
crowded countries.” 

; Brooxs EMENY. 

Western Reserve University. 


Britain in Europe, 1789-1914; A Survey of Foreign Policy. By R. W. 
Srron-Watson. (New York: The Macmillan Company. 1937. Pp. x, 
716. $9.00.) 


The original purpose of Dr. Seton-Watson was to write a study of 
British foreign policy from 1822 to 1874. He laid asidethis manuscript in 
order to complete his Disraeli, Gladstone, and the Eastern Question (1935), 
and subsequently decided to carry his detailed treatment of British 
foreign policy to the Boer War, and to add a prologue on events from 1789 
to 1822 and an epilogue on the period 1900 to 1914. The prologue and 
epilogue, although not written on the same scale as the chapters from 1822 
to 1900, have made possible a volume presenting “the first full and con- 
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nected narrative, by a single writer, of British policy, as distinct from 
general European diplomacy.” 

Dr. Seton-Watson writes after a most thorough and comprehensive 
study of the documentary sources—not merely the British archives and 
the private papers of British statesmen; he pays particular attention to 
Continental sources and is conversant with the most recent historical 
research. If his volume possesses more unity than can be found in the 
studies published in the Cambridge History of British Foreign Policy, it 
nevertheless sometimes suffers from his tendency to include so much 
detail that the essential lines of British foreign policy are not as clearly 
etched as might be wished. On the other hand, the volume, although 
written in beautiful prose, will be difficult reading for many because of 
the author’s assumption of a wide historical knowledge on the part of his 
readers. The paradoxical result is that the general reader will find that 
too much detail sometimes hampers him in obtaining a clear picture of the 
sweep of British foreign policy, while too little detail about persons and 
minor events referred to incidentally in the narrative sometimes leaves 
him at a loss. 

Aside from this criticism, however, the book is admirably written and 
fills a genuine need. The principal protagonists—Castlereagh, Canning, 
Metternich, Palmerston, Louis Napoleon, Queen Victoria, Princess 
Lieven, Salisbury, and others—are clearly delineated, less through 
thumb-nail sketches than by a skillful method of working them, their 
hesitations, the gradual evolution of their characters and policies, into 
the warp and woof of the narrative. The histories of the Eastern Question, 
of Palmerston and the Risorgimento, of the return to isolation after the 
Congress of Berlin, of entente and détente with France, are similarly 
evolved from the documentary sources until British policy—not always 
crystal clear—gradually emerges. 

Dr. Seton-Watson’s appraisals of men and events are almost uniformly 
calm and dispassionate, and display the moderation of a mature scholar. 
The author indicates some bias in his treatment of the truculent Palmers- 
ton, but he is careful to concede Palmerston’s great abilities and his 
-essential grasp of national currents in Europe. Dr. Seton-Watson’s 
thoroughly British analysis of German policy preceding 1914 and his 
estimate of Sir Edward Grey are perhaps more open to question. 

Dr. Seton-Watson is thoroughly convinced that isolation is no policy 
for England. In the past, isolation has always made possible a coalition 
of Continental powérs against Britain, and even though she has been 
attacked by no such coalition, isolation has endangered her colonial 
holdings and threatened her interests in the Near and Far East. On the 
other hand, no mere slavish acceptance of the balance of power principle 
is always desirable. Britain has not hesitated on occasion to upset the 
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balance of power by aligning herself temporarily with the strongest 
Continental group. One thing, however, the British Foreign Office has 
consistently opposed: the hegemony of any one Power in Europe. “For 
her the real test was whether that Power sought to add naval to military 
superiority. To possess an infinitely stronger army than the British did 
not necessarily constitute a danger or prevent friendship; to supplement 
this by decisive naval power meant to endanger, in the most literal sense, 
the very existence of the Empire and the independence of these islands” 
(p. 646). Similarly, in the Mediterranean and the Near East the essential 
aim of British foreign policy has been to prevent any one nation from 
threatening the sea or land communications of the British Empire. 

The erudition, the sound historical method, the moderation and ma- 
turity of judgment displayed by Dr. Seton-Watson in Britain in Europe 
make this volume indispensable to students of British and Continental 
foreign policy. 

i Hersert W. Brices. 
Cornell University. 


BRIEFER NOTICES 


AMERICAN GOVERNMENT AND POLITICS 


Not only is significant, previously-published material conveniently 
assembled in Harrison Boyd Summers’ Unicameralism in Practice; The 
Nebraska Legislative System (Reference Shelf, Vol. XI, No. 5. H. W. Wil- 
son Co., pp. 294, $2.40), but much new material is included, in part from 
manuscript supplied by Nebraskan senators, but principally by the 
“compiler” himself. Particularly informative are his analyses of action 
on bills by the senate, their consideration in committees and on the floor. 
Abundant statistical data provide bases for arguments pro and con. 
Does the unicameral body act too speedily? It passed a higher proportion 
of the bills introduced than had the state’s bicameral legislature in its 
last ten sessions, but 40 per cent fewer were introduced. The average of 
one hour for debate and amendment on the floor for each bill enacted 
‘ig probably no less than the total time given to the average bill enacted 
in a bicameral body, and possibly considerably more,” Professor Summers 
cautiously suggests. In this time, 86 per cent of bills were amended at 
least once, 59 per cent at two or more stages, 27 per gent at three or more, 
and 9 per cent at all four stages of consideration. The percentage of bills 
amended is more than three times as great as the median of second- 
chamber amendments in some 20 sessions of bicameral legislatures on 
which comparative data are available. When these 228 much-amended 
bills were on final passage, 48 per cent received no dissenting votes and 
67 per cent drew not more than three votes against passage. The compiler 
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is usually careful to supply facts which some of the writers who are quoted 
have overlooked, but he did not do this when including conflicting state- 
ments as to the cost of the session (pp. 130, 147, 151, 155, and 173). The 
results of Nebraska’s brief experiment, reported in this volume, indicate 
that those interested in unicameral legislatures for other states should 
seriously consider modifications in the system, notably with respect to 
size, party affiliations of members, more frequent meetings, and a legis- 
lative council—Howarp WEITE. 


Reorganization of the Supreme Court (Reference Shelf, Vol. XI, No. 4. 
H. W. Wilson Co., pp. 326, $0.90), is a handbook for debaters in which 
Julia E. Johnsen has compiled expressions of opinion both for and against 
President Roosevelt’s defunct plan to reorganize the Supreme Court, 
along with an outline summary of arguments, an extensive bibliography, 
and a few well-chosen excerpts dealing with general aspects of judicial 
review. An able array of talent is assembled in support of the reorganiza- 
tion proposal, but most of the negative arguments against the plan con- 
sist of the usual twaddle about the danger of tampering with the “guard- 
ian of our liberties” lest the kind munificence of judicial oligarchy be 
replaced with the horrible vagaries of government by the elected repre- 
sentatives of the people. After hearing the negative arguments, bourgeois 
debate judges doubtless would feel constrained, as patriotic citizens, to 
render a unanimous verdict against the misguided supporters of the 
affirmative position. However, if people must debate, it seems that the 
important question to consider in this connection is not whether the 
- President’s reorganization plan per se was good or bad, but rather 
whether federal and state judges shall be permitted to exercise a con- 
tinued power to act as final arbiters of the wisdom of social policies 
launched by our legislative bodies. To debate the merits of the President’s 
plan without considering the future desirability of judicial review itself 
seems quite as futile as pulling the wings from one mosquito to rid the 
swamp of malaria. And it may just as well be true that there is little 
point to argument about judicial review unless one brings into considera- 
tion the whole character of the law-making process under capitalism. 
—Aupen L. PowELL. 


In studying the causes and solutions of the financial difficulties which 
so many of our railroad companies are facing at the present moment, 
much light is shed on the earlier financial history of the railroads by E. G. 
Campbells The Reorganization of the American Railroad System 1893- 
1900 (Columbia University Press, pp. 357, $4.50), in which the effects 
of the depression of the nineties are analyzed and the beginnings of the 
new era in financial organization are traced. Of special interest are the 
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chapters dealing with Morgan’s reorganizations, the Morgan-Hill al- 
liance, and Harriman’s transcontinentals. While the depression was the 
immediate cause of many of the receiverships, the basic cause in almost 
every case of failure was a combination of financial weakness and mis- 
management. On the other hand, certain railroads, of which the New 
Haven was one, “emerged from the depression with larger and financially 
stronger systems than they had in 1892.” The reorganization pattern for 
bankrupt companies was for the most part uniform, and is the same that 
the reorganization committees are prescribing at the present ‘time: re- 
duction of fixed charges, reduction in interest rates, exchange of fixed 
interest bearing bonds for contingent securities. There is this difference, 
however: under our present reorganization or bankruptcy statute, a 
conscientious effort is made to keep the cost of receivership and reorgani~- 
zation proceedings down to a minimum. The author is right in saying 
that the reorganization work of the nineties laid the foundation for the 
consolidation movement which followed. In like manner, the reorganiza- 
tions of the present day may presage consolidations on an even grander 
scale in which the government will play a prominent part.—Hunry R. 
TRUMBOWER. 


In his Personnel Administration in the Federal Government (Brookings 
Institution, pp. 62, $0.50), Lewis Meriam discusses the proposals for 
change in the structure and functions of the United States Civil Service 
Commission made by the President’s Committee on Administrative 
Management. He has little quarrel with the objectives set forth in the 
Committee’s report, but differs radically on the measures proposed for 
their accomplishment. He is particularly opposed to the abolition of the 
Civil Service Commission and the substitution of a single personnel 
administrator. The criticisms of the Commission he dismisses as ill- 
founded; most of them, he thinks, would be answered if the work of the 
Commission were adequately financed. Increased centralization he views 
with alarm. An alternative program consisting of seven specific sugges- 
tions closes his lucid and convincing discussion. Most novel among these 
is a proposal for the creation of a Federal Personnel Board consisting of 
the personnel officers of the various departments and independent estab- 
lishments—entirely apart from the Civil Service Commission, separately 
financed and staffed for research and advice to the President and Con- 
gress on personnel problems. Mr. Meriam’s long and intimate contact 
with many branches of the federal government service entitles his views 
to thoughtful consideration by Congress and by those responsible for 
improving personnel administration in the federal government.— 
Harvey WALKER. 
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H. Dewey Anderson’s Our California State Taxes; Facts and Problems 
(Stanford University Press, pp. viii, 305, $2.75) analyzes and criticizes 
the existing tax system in California from the progressive point of view. 
The first chapter contains an interesting history of accretion of state 
functions, similar to that.which Upson made for Detroit. The point is 
made that these activities have resulted from popular demand, that they 
are socially desirable, and that expenditures for them will continue to be 
demanded. The state tax system is largely regressive, the retail sales tax 
contributing over 50 per cent of all general fund revenues. Factual data 
are presented to show that the burden of taxation is comparatively light 
on the rich and heavy on the poor. The personal net income tax contrib- 
utes only five to eight per cent of general fund revenue. California has not 
levied a state general property tax for over a quarter-century. The work 
is well written and scholarly in form. The footnote citations seem ade- 
quate and appropriate; while statistical tables and charts present quanti- 
tative data to back up the conclusions. The book should be of interest 
to students of taxation outside of California. Because it blasts many re- 
actionary shibboleths regarding taxation, it will not prove too palatable 
in ultra-conservative quarters—JoHN M. PFIFFNER. 


Parkways and Land Values (Harvard University Press, pp. 135), by 
John Nolen and Henry V. Hubbard, was undertaken originally by Mr. 
Nolen and Mr. Hubbard, but was rewritten after the death of the former. _ 
It is Number 11 of the Harvard City Planning Studies, which have dealt 
largely with specific problems of public planning. The writers have dis- 
cussed courageously the controversial question of measuring the socially 
created values that sometimes accompany public improvements—in this 
instance, parkways, defined as “an attenuated park with a road through 
it.” The parkways of Metropolitan Boston, Kansas City (Mo.), and 
Weschester county, New York, were taken as cases in point, with a check 
on conclusions made in several other communities. Incidentally, the 
volume contains corollary expositions of administrative organization and 
powers of park authorities and a discussion of parkway design, this last 
subject illustrated by several sketches and plates. It is axiomatic that 
with proper location parkway development will enhance abutting and 
adjacent land values. Measuring such enhancement with a view to the 
special assessment ef benefit involves difficulties of which the authors are 
entirely aware. The data presented are convincing on the first point, but 
would be more helpful on the second had they extended beyond 1925 and 
1932 and into a period of serious deflation of real estate values. The 
authors draw the conclusion that “. . . it is impossible by an arithmetical 
process to staté exactly what the income through taxes is which is really 
caused by the constructed parkway... .’’ Evidently we are still a long 
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way from the formulation of rules for the assessment of special benefit 
taxes comparable to those used for the assessment of general property 
taxes.—Lent D. Upson. 


Addressed to the specialist in early American political and legal in- 
stitutions, 8. G. Nissenson’s The Patroon’s Domain (Columbia University 
Press, pp. x, 416, $3.75) is a careful, highly detailed, and technical study 
of the New York patroonship in the seventeenth century. Since 319 of 
the 352 pages of text deal with Rensselaerswyck, the treatment of that 
estate is so comprehensive as to be definitive. A reference work rather 
than a book merely to be read, it follows the pattern of earlier studies 
made at Columbia under Osgood, and reflects Osgood’s view that law is 
the basic element in human society. Preceded by two brief chapters on 
the Dutch West India Company and the inauguration of the patroon 
system, the elaborate discussion of Rensselaerswyck revolves around 
three main subjects: (1) land law and land tenure; (2) political organiza- 
tion and administration; and (8) the relations of the estate to the Dutch 
West India Company, to New Netherland, and to the English government, 
1664-1685. The book will be useful for any study of the process of invest- 
ment which established in America the social and economic inequalities 
of Europe.—Curtis NETTELS. 


. In James Madison: Builder (Wilson-Erickson, pp. 366, $4.00), Abbott 
` Emerson Smith provides “a new estimate of a memorable career” which 
will be of considerable value to students of American government. This 
concise and well-written biography of the “Father of the Constitution” 
is obviously the product of careful research and long reflection. To protect 
property rights endangered by state democracies, Madison aided greatly 
in the establishment of a strong central government which, by balancing 
numerous factions against each other, would operate as a “neutral 
sovereign.” When Hamilton used this government mainly to serve the 
“moneyed interest,” Madison, from the House of Representatives, de- 
veloped our first “opposition.” By affirming greater loyalty to the con- 
stitution than shown by Hamilton, he made possible the operation of 
party government in the United States. The doctrine of “strict con- 
struction” was never fundamental with Madison. This protest against 
Federalist rule, even when carried to its extreme in fhe Virginia Resolu- 
tions, was not intended to encompass nullification or secession. While the 
bookish Madison laid the theoretical bases for opposition, Jefferson sup- 
plied the necessary political leadership. Madison’s later services as secre- 
tary of state and president revealed his failure fully to comprehend vital 
historical forces. Neutrality failed internationally, just as his concept of 
the federal government as a powerful arbiter between contesting factions 
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yielded to the growing hegemony of commercial and industrial forces 
within the country. Before his retirement, “the American government had 
already left the Constitution behind, though adhering to its verbal 
precepts.”—-O. R. ALTMAN. 


FOREIGN AND COMPARATIVE GOVERNMENT 


The historians of French electoral systems have in the past céntered 
their attention mainly upon the problems of suffrage and representation 
and have neglected the equally important question of the administration 
of elections. This lacuna has now been filled for the period 1830 to 1848 
by Sherman Kent’s Electoral Procedure under Louis Philippe (Yale 
University Press, pp. 264, $2.50). This exhaustive study of the material 
in the French National Archives and in contemporary newspapers re- 
places Alexandre Pilenco’s Les Moeurs electorales en France; Régime censi- 
taire (Paris, 1928), which treated the electoral customs of the Restoration. 
much more thoroughly than those of the Orleanist Monarchy. In Mr. 
Kent’s book the reader will find not only an excellent account of the origin 
of the 1831 electoral law, but also a most enlightening chapter on the 
taxation system under Louis Philippe—a chapter which is absolutely 
essential to the understanding of the politics of the time. The author 
brings out clearly how the landed bourgeoisie and aristocracy were 
favored by the qualified suffrage at the expense of the manufacturing and 
commercial interests through the extremely heavy direct taxes on land. 
Other factors in electoral procedure, such as the registration and voting 
process, are discussed thoroughly, and the reader sees clearly and in 
detail how this system of elections made possible the improper electoral 
tactics of the government and how it created tremendous difficulties for 
the opposition. To the historian, this book is of great value in that in the 
future he will not have to use samples to illustrate the electoral cor- 
ruption at the time of Louis Philippe, but can point out systematically 
specific parts of the electoral procedure which permitted the party in 
power to influence the outcome of the elections. To the political scientist, 
Mr. Kent furnishes. an historical background for the origins and the 
necessity of the existing safeguards against corruption in elections and 
also a reminder of the evils which might result from too great confidence 
in the honesty of a bureaucracy. It is fortunate that the author intends 
to use his thoroughknowledge of electoral procedure for a study of the 
influence of this system of elections on the political development of 
France.—Rupoteg A. WINNACKER. 


India is not politically the world’s hottest spot at this moment, but it 
is seething and smoldering in fire of discontent and unrest. The grant of 
the new constitution is manifestly an attempt to win over the rebellious 
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India. Is the Indian nation now satisfied with this latest installment of 
self-government? And how does it work? It is with the latter question that 
G. N. Joshi’s The New Constitution of India (Macmillan and Co., pp. 
xviii, 464) is primarily concerned. Undoubtedly the most striking feature 
of the constitution is the creation of the All-India Federation. Mr. Joshi, 
who is professor of constitutional law in the Government Law College of 
Bombay, discusses at some length how the various provinces of British , 
India and the semi-independent, feudally ruled princes’ states, are to be 
welded into one federated structure. He goes into details and tells how the 
federal executive, the federal legislature, and the provincial legislature 
are created, and what their political and financial powers are. He also 
devotes, throughout the volume, short historical sketches to the subjects 
discussed in order to furnish necessary background. Although the author 
seems to be cautiously optimistic, it remains to be seen how a system 
under which the democratically elected representatives of Indian prov- 
inces, checkmated by the autocratic princes, can function satisfactorily. 
Professor Joshi is scholarly and objective, perhaps a bit over-legalistic; 
but he is constrained to say that the London-made constitution is ‘not 
a natural constitution.” In his own words: ‘Indians look upon the New 
Constitution as an imposed Constitution which is incapable of growth 
from within. It is encompassed in a strait-jacket.”—SupHinpra Boss. 


Studies presented in a seminar at George ‘Washington University in 
1936 by six authors, and assembled by A. Curtis Wilgus in South American 
Dictators (George Washington University Press, pp. viii, 502, $3.00) 
make easily available to students information on the long-standing in- 
stitution of Latin American dictatorship. The chapters vary greatly in 
character, from brief sketches based on the scanty information available 
for the less important leaders to better documented portraits of leading 
figures in South American affairs. The contributors vary in method of 
treatment of their subjects. In some cases, the discussion is confined to 
factual analysis; in others, the author, in interpreting his findings, dis- 
covers much to palliate if not to justify the acts of the person discussed; 
in still others, deference to American opinion leads to emphasis on the 
indefensible character of all dictatorships. The sketches of some of the 
leaders, especially those of Bolivar and San Martin, who have been so 
often eulogized by Latin Americans, leave them bothgauch less admirable 
figures than the public has heretofore believed them. In not a few of the 
chapters, there is a looseness of style which blurs the outline of 
the picture. Clarity is sacrificed also in the cases of men active in more 
than one area by making the discussion turn on geographical units. 
In spite of these limitations, the book is useful. There is no other 
single volume which gives a comparable survey. The analysis of the 
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methods adopted by the dictators to establish themselves, their strengths, 
their weaknesses, and their accomplishments, furnish both parallels to 
the present-day dictatorships. elsewhere and contrasts with them. The 
latter are the more striking. The new world dictatorships, in fact, have 
so many points of difference from those in the other hemisphere that they 
often appear different phenomena. Latin American dictatorship is an 
institution which is still imperfectly understood and deserves further 
study. It is to be hoped that this survey will be followed by more detailed 
analyses and appraisals—Cuuster LLOYD JONES. 


In revising his Government in the Third Reich (McGraw-Hill, pp. viii, 
199, $1.50), Fritz Morstein Marx has rewritten little of the text of the 
1936 edition, but has added certain new sections. Among these, ‘‘Regi- 
mentation and Diversity,” “The Fun of Being in Business,” “The Four- 
Year Plan,” and “The Third Reich’s Foreign Policy” do much to com- 
plete the picture. There has also been some rearrangement of chapters. 
An account of the historical development of an independent civil service 
and of a system of local government is worked into the description of the 
government of the Empire and the Republic with skill and insight, and 
deserves special recognition. Emphasis is laid upon the large part which 
executive leadership has always played in Germany. Although the demo- 
cratic leanings of the author are evident, his account is eminently fair, 
and he does not hesitate to give credit when credit is due. Occasionally 
more definiteness might be desirable (as on the rise of Hitler’s party), but 
on the whole there has been wise selection of detail. The book makes an 
excellent but not a routine text, and it sets a high standard for future 
volumes in the series of “McGraw-Hill Studies in Political Science” 
which are to appear under the general editorship of Professor Marx.— 
E. C. HELMREICH. 


Among many clauses in American unemployment insurance laws 
taken from the British act is the disqualification from right to benefits 
of workers who are unemployed as a result of a labor dispute. This clause, 
which occurs in all but three states, has recently drawn the fire both of 
the American Federation of Labor and the Committee for Industrial 
Organization. This labor opposition and the fact that benefits are now or 
will soon be payabig in all states renders very timely the study by Peter T. 
Swanish, who is the administrator of the Ilinois Unemployment Insur- 
ance Act, on The Trade Disputes Disqualification Clause under the British 
Unemployment Insurance Acts (University of Chicago Press, pp. ix, 
73, $1.00). Refraining from expressing any opinion on the justice or wis- 
dom of the clause, Swanish carefully analyzes all decisions of the umpire 
in the British unemployment insurance which interpret the trades dis- 
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putes disqualification. This analysis should prove very valuable to the 
administrators of the American laws, and merits careful study by all who 
would eliminate or modify this disqualification—Epwim E. Wrrre. 


Hilda M. Neatby’s study, The Administration of Justice under the 
Quebec Act (University of Minnesota Press, pp. 383, $6.00) is doubtless 
a valuable contribution to historical research. But, through no fault of 
the author, it furnishes very little grist for the mill of the political scien- 
tist. Even her hope of condemning or vindicating the Quebec Act was 
largely frustrated by the complexities of a situation in which an English 
government attempted to administer a garbled and uncertain version of 
French law through the instrumentality of judges of uncertain ability 
and slight legal training and subject to the lay direction of military gover- 
nors more concerned with protecting the colony from invasion than with 
perfecting a legal system.—J. ROLAND PENNOCK. 


INTERNATIONAL LAW AND RELATIONS 


At a time when the world wonders why the Vatican praises Mussolini 
and criticizes Hitler, supports Franco and condemns the Action Fran- 
çaise, the publication of William Teeling’s Pope Pius XI and World 
Affairs (Frederic A. Stokes Company, pp. vii, 312, $2.50) seems especially 
opportune. The Anglo-Irish author is strongly opposed to the direction 
of the Holy Father’s mundane policies. He sees him as an intensely 
patriotic Italian who considers Mussolini his greatest support against 
Bolshevism, with which he came into such close contact when serving as 
the first nuncio to a resurrected Poland. Il Duce, in turn, is shown as 
playing up to the Church enough to get its support, at home and at times 
even internationally. While Mr. Teeling, in a manner characteristic of his 
approach to the subject, dedicates his book “To those Catholics who 
have faith in the future of Democracy,” he depicts the head of his Church 
as “autocratic” and fearful of the growing influence of the New World 
in general and the United States in particular; the latter partly because 
of her strong financial influence—contributing for the upkeep of the 
Holy See about as much as all other nations combined—and partly 
because of a fear of an American brand of Gallicanism. The author feels 
further that the Pope’s attitude on the Italian conquest of Ethiopia has 
dealt a great injury to Catholicism, but he is also suze that the Catholic 
Church could be an influence to strengthen democracy, as shown by the 
indignation, for instance in Australia and New Zealand, at the develop- 
ment of Naziism and Fascism in Europe, and especially at the treatment 
of the Catholic Church in Nazi Germany. Other parts of the book describe 
the election and coronation of a pope, Vatican administration, Pius XI 
as a scholar, librarian, diplomat, and mountain climber, and his attitude 
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toward various countries. A short chapter on “The Rota and Divorce” 
is thrown in, although it has no connection with the topic of the book. 
One looks in vain for a discussion of the influence of the revision of 
canon law in 1917 as a strongly centralizing force, and of the réle of the 
papal newspaper Osservatore Romano in international affairs. The style 
is journalistic but, on the whole, the facts are given accurately, and the 
book can be recommended as an introduction to an important phase of 
international affairs which is usually overlooked in our text-books. There 
seems no doubt that the author expresses the feelings of many Catholics 
who find themselves at odds with the Pope when it comes to politics, 
especially in recent times. It is significant that an obviously devout Cath- 
olie should bring out this volume in an apparent attempt to express a 
protest and to exact a counteracting influence against what he considers 
detrimental to the best interests of his church—Joan Brown Mason. 


The course of a nation’s foreign policies is affected vitally by calcula- 
tions as to the probable outcome of a trial by arms. Too few studies exist, 
on individual countries, of the factors which must enter into such a 
reckoning. Now Shelby Cullom Davis partly supplies this deficiency as 
regards France in his book on The French War Machine (London: Allen 
and Unwin, pp. 221, 8s. 6d.). The primary difficulty confronting a student 
of war potentials is in establishing his limits of investigation. Mr. Davis 
properly fixes his focus on military policies, techniques, and organization. 
He gives an adequate, non-technical treatment of the changing phases 
of French policy and administration with regard to conscripts and their 
length of service, the regular army, the use of colonial troops, and the air 
force. In addition, he wisely considers important phases of war poten- 
tiality which are not strictly military: the population problem, and the 
availability of strategic raw materials (although this needs supplementing 
by a treatment of industrial equipment and location). Further chapters 
point out that Frenchmen do not take kindly to military regimentation, 
marching ‘leagues of youth,” and the sort, nor would Parliament enact 
a drastic proposal in 1927-28 for national mobilization in war-time. 
The actuality of war, of course, brings out other qualities, but it is mani- 
fest that fascist training and organization affords a superior advantage in 
the early stages of conflict. The periphery of Mr. Davis’ subject reaches 
into every phase of French political, economic, and social life—the total 
capacity of the nation for armed conflict. It even extends beyond, since 
this capacity is relative to that of others. On the whole, he has shown good 
judgment in selection. He concludes that the French army (in Europe) 
of 400,000 could withstand an attempted German invasion of much 
superior numbers until British aid arrived, but that there is slight prob- 
ability of a successful French offensive in defense of Czechoslovakia. The 
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implications of this fact for France’s diplomatic position in Europe today 
are obvious.—WrLuram P. MADDOX. 


As is explained in the prefatory note, Background of War (Alfred A. 
Knopf, pp. xvii, 296), by the editors of Fortune, presents in book form six 
articles published between March and August, 1937, in that magazine. 
The purpose of the articles was to discover, by an examination of six 
“Foci of fear,” whether the prevalent fear of war was justified. These 
foci, dominant developments or conditions in certain states rather than 
the states as such, are British foreign policy, the struggle in Spain, the 
domestic pressures in Germany, the popular front government of France, 
the new armaments developed since the World War, and militarism in 
Russia. As for British foreign policy, the authors describe the ambiguous 
backing and filling, the inconsistencies, and the retreats of the past 
several years, but believe that the British people as a whole have finally 
determined to secure peace by organized defense against aggressors. The 
war in Spain, with all its international implications, is explained as a 
product of Spanish history—the history of the attempt of a great people 
to “free itself from the crushing weight of the ruins of its feudal past.” 
Hitler’s Germany the authors tend to deflate. The stock explanations for 
Hitler’s rise are offered, but in addition certain others are given, such as 
the yearning of the individual German both to obey a leader and to com- 
mand an “‘inferior.’”? The popular front in France is pictured, not as a 
prelude to Marxism or even to revolutionary policies, but rather as the 
mobilization of France against the fascists, with a trend toward the Right 
when the fascist crisis inside France has passed. As for Russian militarism, 
the authors are inclined to accept the proffered explanation from Moscow 
that the only motive is defense against a threatened attack by fascist 
states. Taking all these situations into account and analyzing them in the 
light of the apparent fact that recent technical developments in arma- 
ments do not favor the aggressor, the authors are inclined to conclude 
that the immediate outlook is peace—‘with variable winds.” The volume 
is stimulating and balanced.—Cuaruzs A. TIMM. 3 


In her French Indo-China (Macmillan Co., pp. 517, $5.00), Miss Vir- 
ginia Thompson interests herself primarily in the psychological and socio- 
logical problems created by Western rule. She describes in considerable 
detail the characteristics of the various races of Indo-China and their 
economic and political institutions prior to the French conquest and the 
disruptive effect of French rule. Students of colonization will not be 
surprised to learn that the greatest solvent of Indo-Chinese modes of 
thought and life has been the creed of individualism inherent in Western 
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education and behavior, more than any positive action of the govern- 
ment to alter or destroy native institutions. Other chapters describe the 
character and aims of the French official and unofficial community and 
the distinctly limited social intercourse between them and the Indo- 
Chinese. Miss Thompson deals faithfully with the French record, which 
is in many respects unedifying. She has no illusions, however, as to the 
moral and intellectual qualities of the natives and points out that their 
worst oppressors are their wealthy or powerful fellow-countrymen. This 
observation again can be paralleled by the situation in, e.g., India or 
British Malaya. The account of the Nationalist and Communist move- 
ments with which the book closes is disappointingly brief. About a quarter 
of the volume deals with the economic situation—native and European 
agriculture, mining, the condition of labor, the problem of rural debt, and 
the important position held by the Chinese. The history of French rule, 
with its constant changes of policy, is summarized in about forty pages; 
but owing to the brevity of the account no clear picture is given. The 
absence of a description of the contemporary structure and policies of the 
French colonial government makes it difficult for those who are not 
students of Indo-China to understand the present situation. The book 
suffers also from lack of clarity and faulty arrangement; and while it 
contains a great deal of useful information, the reader must often collect 
and rearrange this for himself. One wishes, for example, that the several 
incomplete accounts of the medical, agricultural, and other social services 
had been brought together into a coherent whole. The absence of foot- 
notes makes it impossible to check the statements; but there is a brief 
index and an adequate map. Despite its imperfections, the book is a 
useful addition to the limited number of works in English upon Indo- 
China.— Lennox A. MILs. 


The leading article in an invaluable annual, The British Year Book of 
International Law, 1937 (London: Oxford University Press, pp. vi, 282, 
$5.50) is by Professor Charles Cheney Hyde, and supplies a readable and 
succinct review of the more important cases decided by the Supreme 
Court in which it has expounded principles of international law. In com- - 
menting on the decision of the Court in the case of Oetjen v. Central 
Leather Co. (246 U.S. 297, 302), the writer doubts “whether international 
law as such prescribes the rule of retroactivity” which the Court laid 
down in regard to the recognition of a new government. Discussing 
“Some Problems of the Spanish Civil War,” Professor H. A. Smith 
criticizes severely the effects of the Stimson doctrine of non-recognition. 
He admits the political difficulties present in the case of this civil war, but 
feels that the disregard of what he calls the classical and correct view and 
the adoption of this “transatlantic heresy has been to create in the 
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popular mind—and not only in the popular mind—the impression that 
the grant of recognition is necessarily an act of partisanship, implying 
some kind of approval or support to the government recognized.” After 
stating in regard to the Spanish civil war that to his mind “it is one 
example of the general undermining of the principles and the authority 
of international law which is one of the most disquieting features of the 
present day,” he concludes: “The law of nations, as it has been under- 
stood for centuries, is a law between independent states which, acknowl- 
edge no earthly superior. For these reasons, it does not rest upon any 
visible human authority and cannot be supported by physical power. 
Its basis, therefore, must be moral and spiritual, and such a basis pre- 
supposes some measure of agreement upon fundamental principles. Un- 
less some such agreement upon principles can be restored, the outlook, 
as I see it, is dark indeed, for the structure cannot stand if the foundations 
are destroyed.” In addition to the usual notes, decisions, and reviews, 
this number of the Year Book contains articles on “The Law of Domi- 
cile,” by J. H. C. Morris; “The Influence of Huber’s De Conflictu Legum 
on English Private International Law,” by D. J. Llewellyn Davies; 
“Proper Law and Illegality in Private International Law,” by F. A. 
Mann; “The International Status of the Free City of Danzig,” by 
Jan F. D. Morrow; and “Custom as a Means of the Creation of Inter- 
national Law,” by Lazare Kopelmanas. It also contains “The Treaty 
of Alliance Between His Majesty in Respect of the United Kingdom and 
His Majesty the King of Egypt.” —ELLERY C. STOWELL. 


In the Arnold Foundation Studies, Vol. V, No. 3, Howard B. Calder- 
wood presents a concise and admirable review of the development of 
The Higher Direction of the League Secretariat (Southern Methodist 
University, pp. 31). The title indicates that the study is restricted to the 
evolution of the offices of the secretary-general, the deputy secretary- 
general, and the under-secretaries-general. This evolution occurred in 
two stages, the second of which is still in process. The first may be called 
the period of establishment, on the basis of the Balfour and Noblemaire 
reports. The second is that of dissatisfaction with the results of the ap- 
plication of the principles defined in those reports as applied up to 1928- 
29. One reason for dissatisfaction was the monopoly of the higher offices 
by the Great Powers. Another was what was felt to be an undue concen- 
tration of power in the hands of the secretary-general. Such steps as have 
been taken to lessen this dissatisfaction are indicated by Professor 
Calderwood, but the conclusion is reached that the question will need to 
be reopened in connection with that of amendment of the Covenant. 
The Basic Processes of International Government are similarly reviewed 
by Charles A. Timm and S. D. Myres, Jr. (Arnold Foundation Studies in 
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Public Affairs, Vol. V, No. 4, pp. 42). The former limits himself to 
methods of pacific settlement of international disputes. He states the 
- methods and reviews the trends, but gives no description of how or under 
what circumstances each may be employed. The work of the Permanent 
Court is not even given a nod of recognition. The second author deals with 
international administration as one of the basic processes. The treatment, 
given the same limitations of space, is much more adequate from the 
standpoint of description and also of analysis—-Harotp M. VINACKE. 


Robert D. Gregg’s The Influence of Border Troubles on Relations Between 
the United States and Mexico, 1876-1910 (Johns Hopkins Press, pp. 186, 
$2.00), covers the border relations during the Diaz régime. The author 
treats fully the struggle of Diaz for recognition by the government of the 
United States. Then he traces the development of the border problems 
of the period, which grew largely out of cattle rustling, smuggling, 
filibustering expeditions, and Indian forays. Although the work deals with 
these highly colorful and romantic realities of life in the Southwest in the 
days of Billy the Kid, Wyat Earp, Geronimo, and the Texas Rangers, it 
is very respectably scholarly, being based strictly upon documentary 
sources rather then legend. There may be occasional evidences to the 
Southwesterner of the author’s apparently complete reliance upon docu- 
ments and papers at a great distance from the region. There may be a lack 
of wholesome and helpful local color, such as might have been added by 
some personal interviews with old-timers on the border, or even by use of 
the files of Southwestern newspapers. But the matter seems to have been 
as authentically treated as possible on the basis of books, Mexican and 
American documentary evidences, and manuscript sources which are 
available in Washington and elsewhere in the East. The book makes 
available the fruits of an excellent piece of research on a subject long 
neglected by writers of authentic history.—N. D. Hovenron. 


The Origins of American Intervention in North Russia (Princeton 
University Press, pp. ix, 140, $2.50) are found by Leonid I. Strakhovsky 
to have been the result of a well-meant but poorly managed endeavor to 
reconstitute the Eastern front and prevent German control of the 
strategic Russian White Sea area. The author, who was connected with 
the Murmansk Soviet during the period, points out that the first Allied 
forces landed at Murmansk at the request of the local soviet and with the 
approval of Moscow. Lenin and Trotzky hoped thereby to stop Finno- 
German control of the region, while at the same time counting on German 
pressure to check any ulterior designs of the Allies. The treaty of Brest- 
Litovsk and subsequent German pressure stopped Moscow’s policy of 
playing the enemies against each other. The Allies were ordered out of the 
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Murmansk-Archangel area, but in their own interest and at the request 
of the Murmansk soviet refused to leave. The American part in the 
intervention arose through a desire to get Russia back into the war and 
through a request for aid from the Murmansk “people’s government.” 
For these reasons, and because American participation really aided 
Moscow by preventing the fruition of an Anglo-French plan to dis- 
member Russia and also helped Russia to denounce the bitter peace of 
Brest-Litovsk, Strakhovsky concludes that the U.S.S.R. has no valid ` 
claim for damages against the United States. The study is exceedingly 
well supported by documentary evidence.—Witi1am J. Ronan. 


The substance of his lectures during the past five years at the summer 
session, at Ann Arbor, Michigan, of the Carnegie Endowment’s Division 
of International Law is contained in George A. Finch’s The Sources of 
Modern International Law (Washington: The Carnegie Endowment, pp. 
115, free on application to the Secretary). This constitutes a fortunate 
choice for Number One in a Monograph Series of the Endowment. The 
monograph covers the factors which have contributed to the growth of 
international law, with a definition, illustration, and evaluation of the 
sources: natural law, modern text-writers, custom, treaties, and court 
decisions, both municipal and international. There are probably few who 
will quarrel with this book. It has the unusual merits of brevity combined 
with clarity, critical choice of material, and a direct attack upon the 
subject at hand. The volume too, will have value for various persons. It 
should be of great help to the graduate student in the special field of 
international law and might well be the starting-point for discussion of 
graduate work in the field. Those interested in the field of international 
relations who feel somewhat uncertain about the nature of international 
law will gain enlightenment without a fear that they are being indoctri- 
nated or misled. Those who assert that there is no such thing as inter- 
national law might well examine the monograph before passing into 
history as exponents of the proposition—Cuzsnry HILL. 


In his introduction to Labor in Canadian-American Relations (Ryerson 
Press, pp. xxxviii, 212, $3.75), Dr. H. A. Innis, of Toronto University, 
editor in Canada of the economic volumes in the Carnegie Endowment 
series on Canada and the United States, surveys compactly the various 
international relations of labor during the past two centuries (pp. v~xxxi). 
Utilizing materials already familiar to students in the field (among them 
his own several notable works), Professor Norman J. Ware, of Wesleyan 
University, then traces “the structural problem of labor organization,” 
in “The History of Labor Interaction” (pp. 1-72). Professor H. A. Logan, 
of Western Ontario, employing 20 tables and 30 charts newly devised for 
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the purpose, and utilizing in large part data from the boot and shoe, cane 
sugar refining, agricultural implements, and motor car industries, ana- 
lyzes statistically, “the problem of the standards of living,” in his “Labor 
Costs and Labor Standards” (pp. 73-205). Both studies are largely con- 
fined to “similar industries in the United States and Canada, chiefly in 
the highly industrialized St. Lawrence region.” (Studies of standards in 
other industries and regions are being published elsewhere, p. v.). Each 
study is replete with evidence in support of Innis’s observation that since 
colonial days Canada has been faced with the necessity of taking meas- 
ures in defense of her economy, cultures, and attachments against the 
consequences of an expanding American economy. Unfortunately, part 
of the cost of those measures is in terms of a lower standard of living for 
Canadian labor (chart 27). Excellent select bibliographies follow each 
study, but the page references in the lists of tables and charts are in 
error.—HzEnry REIFF. 


In Russia and the Balkans, 1870-1880 (Clarendon Press, pp. 724, 
$10.00), Mr. B. H. Sumner covers in a sense familiar ground. In recent 
years, W. L. Langer of Harvard, R. W. Seton-Watson of the University 
of London, and David Harriss of Stanford have published solid historical 
works dealing with this region in this decade. The book under review, 
however, makes a distinct contribution to the subject. As the title in- 
dicates, the author emphasizes more than other scholars the motives, 
actions, and policies of individuals in a position to influence Russian 
foreign policies. In addition, he has been singularly successful in avoiding 
a purely diplomatic treatment of the subject by a revealing presentation 
of the military, political, and social events which accompanied the 
diplomatic manoeuvers. In preparation for his task, he has fully exploited 
British official documents, the printed materials in western European 
languages, and books and journals in the Russian language. He has not 
had access to the Russian archives.—C. P. Hiasy. 


In The Annexation of Bosnia, 1908-1909 (Cambridge University 
Press, pp. viii, 264, $3.75), by Bernadotte E. Schmitt, we have recon- 
structed and interpreted for us by an American master of pre-war diplo- 
matic history one of the most important crises of the period. With 
penetrating imagination and vast knowledge of the ways of diplomats, 
he recreates for his readers the advance and retreat, the thrusts and 
parries of the six contestants in the various diplomatic episodes which 
together constituted the Bosnian crisis of 1908-09. From his study of the 
documents he concludes that both Aérenthal and Izvolsky miscalculated 
badly and that, while the German powers won a notable diplomatic 
success, it was in reality a Pyrrhic victory for Germany and Austria- 
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Hungary. The author is in substantial agreement with, and has a high 
regard for, La crise bosniaque of Momtchilo Nintchitch which appeared 
last year.—C, P. Hiasy. 


To any one desirous of knowing what was written, of a scholarly 
character, during the year 1936 in the field of the social sciences, law, art, 
and literature pertaining to Latin America, the Handbook of Latin 
American Studies, 1986 (Harvard University Press, pp. xv, 515), by a 
number of scholars, will be invaluable. In addition to the very complete 
bibliography of books and articles arranged topically, and often sub- 
divided according to countries, the volume includes a number of special 
articles pertaining to research projects and archival material in various 
Latin American areas. Over 3,000 items are listed, not including articles 
and notes. A similar volume is to be published annually. The series should 
make an exhaustive bibliography.—Grauam H. STUART. 


In preparing Foreign News. Sources and the Foreign Press; A Bibliog- 
raphy (Mimeo., Burgess Publishing Co., pp. ii, 124, $1.75), Ralph O. 
Nafziger has rendered a valuable service not only to students of journal- 
ism but to all students of the functions of the press in modern society. 
The work lists, topically and with reference to countries, titles of books, 
pamphlets, and articles found in popular, trade, and professional maga- 
zines. It includes a few pertinent governmental and League of Nations 
publications; emphasizes materials which can be found in well-stocked 
American libraries; and omits repetition of citations in such bibliographies 
as those by Lasswell et al., Bomer, and Léwenthal—Hzxnry REIFF. 


POLITICAL THEORY AND MISCELLANEOUS 


With the painstaking thoroughness commonly attributed to German 
scholars, Professor Goetz A. Briefs, in his Proletariat; A Challenge to 
Western Civilization (McGraw-Hill Book Co., pp. xviii, 297, $8.00), 
traces the descent of the hapless toiler from the Roman proletarius (one 
who begets children). The proletarian is explained in “‘socio-economic”’ 
and “ethico-psychological” terms, and his restlessness is attributed to a 
“yearning for the absolute,” the “religious destitution” of his soul, and the 
diversion of his “metaphysical urge” from its “true and natural object, 
religion and theology,” to purely secular considerations. “Proletarian” 
implies not merely a poor laborer, but one who recognizes that he can 
never be anything else, that though his status has become permanent, his 
job has not, that he and his fellows have a class interest opposed to that 
of their bourgeois employers, and has embraced a philosophy of ressenti- 
ment. The cleavage between proletariat and bourgeoisie, which is a 
product of laissez-faire capitalism, lies at the root of most of the antago- 
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nisms in modern society. Paradoxically, the laborer, in an age that en- 
shrines individualism, has had to resort to collectivism in order to defend 
his own individuality. Therein lies the “challenge to Western civiliza- 
tion.” Occidental culture is rooted in the individualism of Christianity 
and the Graeco-Roman tradition, whereas proletarian philosophy is 
collectivistic. America has no genuine proletariat, but she seems to be 
developing one after the old-world model. The proletarization of the 
masses may lead to the class-struggle and communism; on the other hand, 
it may lead to nothing more than the growth of trade unions, codperative 
societies, labor parties, and the enactment of social legislation. By im- 
plication, the author prefers the latter alternative, but does not consider 
it to be a wholly satisfactory solution. This book is thoughtful, stimu- 
lating, and objective, but unnecessarily repetitious, many observations 
and conclusions appearing in several different chapters in almost identical 
form. Furthermore, to an unimaginative reviewer, it scarcely seems neces- 
sary to explain a depressed laborer’s ressentiment in socio-economic and 
ethico-psychological terms, or to ascribe it to a metaphysical urge, a 
yearning for the absolute, or the religous destitution of his soul— 
Roger V. SHUMATE. 


Education’s Own Stations (University of Chicago Press, pp. xiv, 481), by 
S. E. Frost, Jr., is simply a compilation of the history of broadcasting 
licenses issued to educational institutions. It represents a very commend- 
able and reasonably successful attempt to crystallize for future reference 
the facts about broadcasting by educational institutions, most of which 
have abandoned the field, before these facts become lost or forgotten. It 
is an imposing record of the futility of educators in competition with the 
professional promoters of public entertainment. The volume contains no 
summary or attempt at drawing conclusions, but one interested in 
generalization from the evidence can find it tacked on as the last chapter 
of Mr. Frost’s Is American Radio Democratic? (University of Chicago 
Press, pp. xv, 234, $2.50), whose seven earlier chapters are devoted to 
answering the question posed in the title. This they do by presenting in 
condensed form the more commonly known facts about the scientific 
basis of radio, attempts at its regulation in this country, the methods 
for its control employed in some other countries, and the part played by 
the station owner, the advertiser, the educator, and the public in making 
American radio what it is. This limited task is on the whole well done, 
although it is marred by too frequent use of the barbarous jargon of 
educational psychology. It will be interesting to political scientists to 
know that “a democratic society is one in which there is mutual inter- 
course of man with man and in which adequate provision is made for the 
reconstruction of social habits and institutions by means of wide stimula- 
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tion arising from equitably distributed interests,” and that one of the 
criteria of all democratic institutions is “that they function so as to 
enable all individuals to experience broad, wide, varied, and rich shared 
contacts with their physical environment and others.” The author is 
satisfied to give a few illustrations of the attitude of the Communications 
Commission and its predecessor, the Federal Radio Commission, rather 
than a comprehensive analysis of their invasion of the prohibited field of 
censorship. His study shows clearly his lack of training in law and politi- 
cal science, nowhere more clearly than in his apparent ignorance of the 
origin of the phrase “public interest, convenience, and necessity.” On 
the whole, however, the book is clear and realistic in its grasp of the radio 
problem—except, unfortunately, in its conclusion that the “way out” in 
America is government ownership under a commission “manned by in- 
dividuals whose tenure in office is not dependent upon changes of political 
atmosphere and whose compensation is such as to free them from financial 
pressure.” Even an educator ought to know better than to hope that such 
a body could be free from the taint of dictatorship. It is only fair to say 
that the author’s preceding pages state clearly the dilemma of com- 
mercialized vs. government control—THomas H. REED. 


During the past several years, Labor in this country has been “on the 
march.” Stimulated by a social philosophy which is concerned with a 
more equitable return to the worker, and assisted by a friendly political 
circumstance, Labor has been extremely active in securing new protective 
legislation and in modifying its own organization, programs, and tech- 
niques with a view to strengthening its position still further. In this day 
of widespread interest in labor problems, James P. Rowland’s The Legal 
Protection of the Worker’s Job (University of Pennsylvania Press) is of 
special pertinence. Written as a doctoral dissertation at the University of 
Pennsylvania, the purpose of the study is to determine the degree to 
which society has created legal safeguards of the worker’s job under an 
employment contract for an indefinite period. In this connection, it should 
be mentioned that the worker is considered as an individual worker, as 
a member of a group of non-union workers, and as a member of a labor 
union. Various aspects of this subject have been treated in such books as 
Oakes, Organized Labor and Industrial Conflicts (1927), and Frankfurter 
and Greene, The Labor Injunction (1930); but these works are already 
out of date in some respects because of recent labor legislation. Moreover, 
while many articles are to be found in various periodicals, especially law 
journals, which deal incidentally with the problem of job tenure for the 
worker, no study has fallen into the hands of this reviewer which attempts 
to treat the matter in the comprehensive, systematic way attempted in 
this monograph. The plan of the study involves: (1) an investigation of 
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the sources of interruption of job tenure; (2) a determination of the degree 
to which the worker’s job is legally protected under collective agreements; 
(8) a consideration of the statutory attempts, federal and state, to create 
safeguards of job tenure; (4) an.examination of the common law safe-° 
guards of job tenure with reference to the judicial regulation of the 
internal affairs of labor unions; (5) a study of the constitutional aspects of 
legislation affecting the job tenure of the worker; and (6) a summary of 
the statutory policies of foreign countries with respect to the problem of 
job protection (as incidental to this study). Each of the foregoing topics 
is considered carefully and with a view to a brief but clear statement of 
the findings arrived at. The net result is a very useful summary of the 
legal provisions which relate to the protection of workers’ jobs in this 
country, brought up to date. An appendix presents a brief summary of 
foreign legislation and a well selected bibliography.—F. R. Aumann. 


The proceedings of the 1937 National Planning Conference, in which 
four organizations of professional planners participated, are now pub- 
lished in New Horizons in Planning (American Society of Planning 
Officials, pp. 178). The papers are well grouped about problems of varying 
territorial dimensions. The city receives first attention, with stress on the 
development of suburban and satellite areas outside the city’s legal 
boundaries, the dependence of planning on coöperation of the city 
government, and the traffic problems of the “city of tomorrow.” County 
planning experience in California, Oregon, Wisconsin, and New York is 
described in detail. The addresses on “A Critique of State Planning,” 
however, have a less specific territorial application than the title would 
suggest. Regional planning is discussed by persons acquainted with 
developments in New England, the Pacific Northwest, and the Delaware 
Basin. In the national planning field, four key problems are discussed: 
national productivity, farm tenancy, declining population, and the 
transportation system. In addition to the papers on specific areal prob- 
lems, the proceedings include several general addresses. “Planning,” 
despite the soundness of its emphasis on an integrated approach to the 
problems of society, has exposed itself to the criticism that it lacks 
definite terms of reference, that it spreads itself thin over many fields in 
which other workers are more competent, and that its professional men 
pretend to omniscience and omnicompetence. New Horizons in Planning 
contains welcome evidence that planning is acquiring modesty, crystal- 
lizing its techniques, calling in specialists as consultants, and getting less 
utopian in emphasis as the problem of governmental adoption of plans 
receives belated recognition by the planners. These advances are signifi- 
cant enough partially to counterbalance the evidence in the book that 
planning still relates to everything from the salaries of corporation 
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executives to reforestation, and from high-speed highways to methods 
of increasing the birth-rate—J. W. FESLER. 


For more than fifty years, the problem of monopoly has been before the 
. people of the United States, and yet we seem to be no nearer a solution 
than we were in 1890. The way to begin is with detailed and impartial 
studies of the conditions in each of the great industries in the United 
States. Because Market Control in the Aluminum Industry (Harvard Uni- 
versity Press,-pp. xxi, 599, $5.00), by Donald H. Wallace, presents a 
detailed, intelligent, and impartial survey of the situation in one of. the 
large industries, it is a welcome addition to the literature in this field. The 
author first gives a history of the aluminum industry, beginning with the 
patents under which it started during the latter part of the nineteenth 
century, and continuing with the rapid expansion of the industry through 
the stimuli afforded by the World War and the development of new 
alloys. Several reasons for the monopolistic situation in the aluminum 
industry are indicated. Patents protected the industry at first, but even 
after these expired competition failed to materialize, The few attempts 
which were made proved abortive. Although the Aluminum Company of 
America has had large holdings of water-power sites and bauxite deposits, 
it has not had a monopoly of these. The tariff has protected the company 
from foreign competition. Lack of technicians and scientific knowledge by 
outsiders has had a deterrent influence upon possible domestic com- 
petitors. Financial prestige of the company has been so impressive that 
it has probably discouraged others. Although the Aluminum Company 
of America has done little to prevent others from entering the field, it has 
engaged in a rapid and vigorous policy of expansion as soon as new op- 
portunities for the use of aluminum appeared. Other interesting parts of 
the book cover an analysis of the extent to which monopoly in the field 
is economical; a study of the situation in the aluminum utensil manu- 
facturing industry; and a summary of investigations and judicial pro- 
ceedings by the federal government.—Forp P. HALL. 


Professor Oliver P. Field offers thirty-eight possible subjects for re- 
search in his little brochure, Research in Administrative Law—Scope and 
Method (Social Science Research Council, pp. 48, $0.50). The list, while 
making no pretense to exhaustiveness, affords ample opportunity for sub- 
division and amplification, and gives suggestions for many years of 
profitable research activity by students and scholars in the field. On each 
general topic, possible methods of procedure and the sources that may be 
utilized are indicated. Much of the source material is of a strictly legal 
character, which doubtless a law-trained person can deal with best. The 
author does not, however, neglect the importance of study through 
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observation and interview of the manner in which particular administra- 
tive agencies actually function. There is great need for sustained, directed, 
and unified research concerning the functions, methods, and accomplish- 
ments of administrative boards and commissions. Professor Field’s little 
book should help attain this—Ray A. Brown. 


On the oceasion of the seventieth anniversary of the publication of the 
first volume of Das Kapital, an addition was made to the long list of 
Marxist publications in Engels on Capital; Synopsis, Reviews, Letters, and 
Supplementary Material (International Publishers, pp. ix, 147), translated 
and edited by Leonard E. Mins. As the title indicates, this small volume 
contains some of Engels’ attempts to explain, summarize, and extend 
Marx’s critique of capitalist economy—material which, in the main, has 
not heretofore been available to American readers. The central theme is, 
of course, the theory of surplus value as adapted by Marx to his purpose 
of disclosing in capitalist economy contradictions which would lead, by 
dialectical necessity, to the self-destruction of capitalism and its replace- 
ment by socialism. The book should prove of interest to specialists in 
socialist theory.—Hznry JANZEN. 


The Civil War in the United States, by Karl Marx and Frederick Engels 
(International Publishers, pp. xxv, 325, $3.00), is a well-annotated and 
well-indexed collection of articles written in 1861-62 by Marx for the 
New York Daily Tribune and by Marx and Engels for the Vienna Presse, 
and selections from their correspondence in 1861-66. Marx and Engels 
must be given due credit for their anticipation of the present interpreta- 
tion of the war as essentially a conflict between two opposing systems of 
production; but their comments can scarcely add anything to the detailed 
studies of such “‘iberal-bourgeois historians” as Beard and Cole, whom 
the editor, Mr. Richard Enmale, criticizes for a failure “to appreciate 
fully the class dynamics of historical development.” The letters exchanged 
by Marx and Engels have some interest as illustrating once more their 
intimate collaboration, their zeal for detailed facts of all varieties, and 
their buoyant enthusiasm over the progress of revolution.—Joun D. 
Lewis. 


Government in Action (Harcourt, Brace and Co., pp. xvi, 845, $1.84), 
by Robert E. Keohane, Mary Pieters Keohane, and Joseph D. McGold- 
rick, appears to have made good its claim to a functional approach. This 
senior high school text deals realistically with cases, historical and con- 
temporary, economic and social as well as political, which should give 
the student a lively understanding of the major problems of American 
democracy. It is written for the “average student, or the slightly below 
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average student,” with suggestions for additional activities based on the 
text, the community, and the class-room library. The book is interesting 
and readable, and is one of the better texts in the new civics.—Burr W. 
PHILLIPS. ; 

James Ford and Katherine Morrow Ford have made a direct attack on 
poverty at its source in The Abolition of Poverty (Macmillan Co., pp. 300, 
$2.50). In doing this, they have brought available literature up. to date, 
provided keen analysis of the causes of poverty, and outlined procedures 
to be followed in solving this outstanding problem. They have not exag- 
gerated the problem or the importance of any of its causes, though some 
of their solutions will be criticized as impracticable or visionary. Their 
aim has been high, possibly too high for the present stage in the develop- 
ment of government in America, but they have at least made it clear 
that poverty must be cured at its source and have indicated the general 
direction that must be followed if a desirable cure is to be found.— 
DANIEL B. CARROLL. 


At a time when increasing attention is being given to the problem of ` 
training public employees, a study of the tools and techniques of training 
should prove valuable. John E. Devine’s report to the Committee on 
Public Administration of the Social Science Research Council on Films 
as an Aid in Training Public Employees (pp. 113, $1.00) is of particular 
importance because the author has analyzed carefully the possibilities of 
projected pictures as a practical training device. He has made a thorough 
and critical study of the use of films for teaching purposes, not only in the 
training of public employees, but also in training employees of business 
organizations and for general educational purposes.—Epwin O. STENE. 
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THE GOVERNMENTS. OF BUROPE. 


By W. B. Munro . Third Edition i 


Not'only has this famous text been brought up to date 
by material covering such recent developments as the -. 
1936 Constitution of Soviet Russia, the new Irish Con- 
stitution, and new international alignments, but also 
much of it has been rewritten to give appropriate em- 
phasis to economic phases of governmental policy 
‘which have assumed especial importance in recent 
years, and a new chapter has been added on the gov- 


ernment of Japan. 


READINGS IN POLITICAL PHILOSOPHY 


By F. W. Coker Revised Edition 


In the new edition of this well known source book 
extensive readings from the works of Cicero, St. 
Augustine, John of Salisbury, Nicholas of Cusa, and 
Martin -Luther have been added. The selection from 
Nicholas of Cusa is an Griginal translation and makes 
his work available in English for the first time. Read- 
ings from Aristotle and Locke have also been ex- 
panded by the addition of their chapters on private 
property. 
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THE CONSERVATIVE WORLD OF MR. JUSTICE > 


E SUTHERLAND, 1883-1910* 


ALPHEUS THOMAS MASON 
Princeton University 


The Supreme Court of the United States was dominated foe 
almost two decades by the philosophy of Mr. Justice Sutherland.. 
. Even prior to becoming an Associate Justice, October 2, 1922, he 
had been a figure of national prominence for over twenty years, 
serving one term as congressman, 1898—1900, and two terms as 
senator, 1905-1917. His retirement, January 16 of this year, closes 
the more active phases of a long career in public service. Through- 

out he has shown himself a man of firm convictions and pronounced 
_views,: whether expressed on the floors of Congress, in public 
addresses, or in Supreme Court opinions. Yet little, almost nothing, 
has been published on his life, thought, and work, as was contempo- 


: ` raneously done with respect to Justices Holmes and Brandeis. 


. This neglect of judicial biography has been noticed by Dean 
Charles E. Clarke of the Yale Law School. Writing in the Nation 
of June 12, 1937, he observed: “Many of the books which needed 
to be written on judicial supremacy have now been completed. 

_The need for making available for laymen the researches of the 
scholars would seem to be fulfilled. This is not to say, however, 
that there are not many parts of the field yet deserving of careful 

“research. There is possibility of brilliant promise in the tracing of 

‘the development of constitutional doctrine in the light of the 
personalities of the Justices.” 


Justice Sutherland is as significant as Holmes or Brandeis, but 


* Subsequent articles will appear in this Review or elsewhere under the titles: 
“George W. Sutherland: Statesman and Philosopher” and “The Constitutional 
Principles of Mr. Justice Sutherland.” 

-1 Compare the cryptic remarks of Mr. Justice Cardozo in U.S. v. Constantine, 
296 U.S. 287, at 299. 
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for different reasons. During his tenure, the Supreme Couft nulli- 
fied more constructive legislation than in any period ‘Of “equal 
duration in our history. To do this, various canons of constitutional 

‘interpretation were reversed or superseded and judicial review was 
expanded to unprecedented scope. While paying verbal adherence 
to presumption in favor of constitutionality, Sutherland seemed in 
practice to substitute his own presumption of unconstitutionality. 
While ‘expressly disclaiming authority to pass on the wisdom of ` 
any legislative policy, he, apparently in the absence of specific 
restrictive constitutional provisions, erected his own predilections 
into impassable constitutional barriers. With the reviewing power 
thus enlarged, the Court has built up since about 1890 a system of 
implied limitations upon the express constitutional powers of 
Congress, thus superseding John Marshall’s doctrine of implied 
federal power.? 

Influenced by Mr. Justice Sutherland, the Supreme Court con- 
tinued to regard the Fifth and Fourteenth Amendments as tools 
for meticulous guardianship, confining federal and state power 
within successively narrower and narrower bounds. The result has 
been the virtual destruction of government within an ever-increas- 
ing area. This is not to infer absence of government and presence 
of freedom for all within this No Man’s Land; but such rules and 
regulations as existed there were applied and enforced by private 
groups wielding a superior economic power which neither Congress 
nor the forty-eight states could effectively dispute. It was not 
until after February 5, 1937, that the Supreme Court took account 
of the fact that liberty can be, and is, interfered with by industrial 
corporations as well as by political government. As Chief Justice 
Hughes pointed out in the Jones-Laughlin case, under modern 
industrial conditions constitutional issues cannot be appropriately 
considered in “an intellectual vacuum.’ Mr. Justice Sutherland 
dissented. 

Clearly, Mr. Justice Sutherland deserves more attention than 
he has yet received. Under his guidance the Court has frustrated 
the power of government and continued the work, begun about 
1890, of undermining the Constitution as conceived by the framers 


2 For ample support, see Edward S. Corwin, The Twilight of the Supreme Court 
(1934), and The Commerce Power vs. States’ Rights (1936). 

3 National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U.S. 1 
(1987), at 41. 
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and as previously interpreted in scores of leading Supreme Court 
cases. ‘Throughout this period, judicial persistence in the belief 
that judges alone can and must give ultimate answers in matters 
of social and economic policy evoked strong protest from dissenting 
justices, usually among the most highly respected members of the 
bench. By 19836; Justice Stone apparently considered it necessary 
to remind his conservative colleagues that “courts are not the only 
agency of government that must be assumed to have capacity to 
govern.” With the powers of government thus paralyzed, the 
authority and prestige of both Constitution and Court are inevi- 
tably diminished. From an instrument of positive authority, the 
Constitution tends to become a symbolic fetish to be used or 
abused, praised or blamed, in proportion as it helps or hurts pro- 
fessional politicians and special economic interests. 

But it is not enough to relate what Sutherland said, thought, or 
did as statesman and judge. His words, thoughts, and actions fall 
into perspective only when projected against the intricate pattern 
of forces current during the period in which his philosophy crystal- 
lized. This pattern traces, as we shall see, the then dominant 
design of political, legal, and judicial dogma. 

Sutherland began his legal career fifty years ago amid social, 
political, and constitutional conflicts still being waged, and of late 
with increased intensity. One observed then, as now, clashes of 
class interest, antagonisms among advocates bitter as the opposing 
groups for which they spoke. Little wonder that the same environ- 
ment produced contrasts as antithetical as Henry Demarest Lloyd 
and William Graham Sumner, Marcus A. Hanna and Eugene V. 
Debs, Joseph H. Choate and Louis D. Brandeis, Chief Justice 
Waite and Justice Stephen J. Field. Yet, viewing this confused 
panorama, of forces, one is impressed with a certain unity among 
the dominant economic, political, and legal conservatives. Com- 
bined in a single sector were the aggressive, exploitive, and militant 
types of economic-political behavior, the superficial calm and cold 
objectivity of judicial exegesis. 

The first few years of Sutherland’s practice were the end of an 
epoch; a new and revolutionary period in American economic and 
social life had begun. Free land being largely absorbed and the 
frontier closed, agriculture as the norm of American life was super- 
seded by industrialism. The census of 1890 showed enormous 

4 U.S. v. Butler, 297 U.S. 1, at 87. 
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increases in manufactured articles since 1870, though manufacture 
had outstripped agriculture even earlier; the total product had 
greatly increased in value, and many more factory workers were 
employed. The drift from rural to urban regions was more pro- 
nounced; corporate forms of industrial organization were rapidly 
displacing co-partnership. Railway consolidation, even in its first 
stages, brought such advantages to the roads that combination 
became the order of the day. A similar integration of small indus- 
trial and commercial enterprises took place more slowly from 1870 
to 1890, but the process was no less inevitable. John Randolph 
Tucker, lawyer, teacher, and publicist, devoted considerable atten- 
tion to this development in his presidential address of 1893 before 
the American Bar Association: 

The rapid increase of those corporations, which, like the deities of an- 
cient mythology, crown the hills and mountains, possess the forests and 
fields, the lakes and rivers of our great land, has caused them almost to 
monopolize the channels of our progressive industries, and to fill our 
statute books with cumbersome charters, and our law reports with volumi- 
nous discussions. But, lest the mills should grind too slowly, the states 
of late vested in the courts the legislative function, they are pleased to 
regard as judicial, of granting charters to private corporations for all 
sorts of enterprises.’ 

This transition from rural to urban life reeked with abuse. In- 
dustrial combinations engaged in all sorts of malpractice. There - 
were industrial pools as well as railway pools, and with similar 
results. Financiers organizing combinations took fabulous profits. 
Officers, speculating.entirely in their own interest, bought and sold 
the stocks of their own companies. The obvious alliance of business 
and politics became increasingly odious. Certain industrial corpora- 
tions rivaled the railroads in controlling machine politics, the 
Standard Oil Company having “done everything with the Penn- 
sylvania legislature except refine it.’’ 

Publicists, trust-busters, and muckrakers were loud in invective; 
politicians and demagogues promised Square Deals, New Free- 
doms, and other utopias. But few understood the social and 
political significance of the changes then taking place. One who 
did so was Frederick J. Turner, who, on January 12, 1893, read 
before the American Historical Association his famous paper on 
“The Significance of the Frontier in American History.’’” 

5 16 Report of the American Bar Association, p. 190. 


6 H. D. Lloyd, “Story of a Great Monopoly,” Atlantic Monthly, March, 1881. 
7 Reprinted in F. J. Turner, The Frontier in American History (1921), Chap. 1. 
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Under pioneer conditions, if economic interests clashed, the 
defeated could pick up stakes and move on to areas where competi- 
tion was less destructive. This was now at an end. Turner pointed 
out that with the passing of the frontier the westward movement 
was finished; the heretofore mobile, land-seeking American was 
due to settle down, but would not; instead he must and would 
press on in the frontier spirit and find other ways of meeting. his 
needs despite a solidifying civilization. 

The economic and political implications of Turner’s thesis were 
developed in Henry Demarest Lloyd’s Wealth Against Common- 
wealth, published in 1894. Lloyd’s appraisal of the new order is 
unique both in depth and method of analysis. Paraphrasing the 
opening words of Rousseau’s Social Contract, Lloyd said: “Nature 
is rich; but everywhere man, the heir of nature, is poor;’’® “liberty 
produces wealth and wealth destroys liberty;’’® “competition has 
killed competition;” ‘corporations are grown greater than the 
state and have bred individuals greater than themselves.’”° “‘Polit- 
ical government by the self-interest of the individual we call 
anarchy. It is one of the paradoxes of public opinion that the 
people of America, least tolerant of this theory of anarchy in 
political government, lead in practising it in industry.” ® ‘“Politi- 
cally we are civilized; industrially, not yet.’ 

Unlike Rousseau’s idealistic and contradictory treatise of 1762, 
Lloyd’s study made a venture in realism in a world of realities. His 
book was quarried from official records, decisions of courts, and 
special tribunals, such as the Interstate Commerce Commission, 
reports of committees of state legislatures and of Congress, oath- 
sworn testimony from legal proceedings, and official inquiries, with 
full and accurate references throughout. For grasp of the facts of 
the political-economic situation then taking shape, the volume is 
without an equal. The condition which Lloyd described was to 
him but a passing phase in the “evolution of Industrial Caesars.” 
He prophesied that “Corporate Caesars” must become the domi- 
nant type of industrial tyrant, and he thus anticipated the corpo- 
rate concentration and control described in Berle and Means, 
The Modern Corporation and Private Property (1933). The “naked 
issue,” was precipitated, as Lloyd saw it in the early ’nineties, by 
a state of affairs in which property was “becoming master instead 


® Lloyd, Wealth Against Commonwealth (1894), p. 1. ® Ibid., p. 2. 
10 Tbid., p. 494. 11 Ibid., p. 496. 12 Ibid. 
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of servant, property in many necessaries of life becoming monopoly 
of the necessaries of life.”! 

Few understood that the frontier spirit would not end with the 
absorption of western lands. Turner and Lloyd knew it would live 
on and subdue new fields; they knew that “the economic interest 
ending in material things could take precedence only temporarily 
in the open spaces, and as these regions filled up the political 
phases of the struggle were bound to gain the ascendancy.’ 
Getting ahead in the world could not thenceforth mean struggle 
with nature; it would mean struggle with and triumph over other 
people. 

As the whole pattern of American life thus underwent fundamen- 
tal change, promoters, exploiters, monopolists, and trust magnates 
pushed aggressively for the places of power in our new economic 
society. The rise of industrialism was accompanied by unprece- 
dented disorder, storm, and stress. “The American way of life,” 
in its new manifestations, proceeded apace, but not without chal- 
lenge. Historians note the Molly Maguires, the Haymarket riots 
(1887), the panic of 1893, the Pullman strike (1894), the Chicago 
Stock Yards strike, and Coxey’s Army (1894), to mention only a 
few. Nor was there lack of peaceful effort to cope with the problems 
and abuses of this new industrialism. The ’seventies, ’eighties, 
and ’nineties saw new movements offering all sorts of legislative 
and other panaceas. There were Grangers, Greenbackers, Farmers’ 
Alliance, Populists, Knights of Labor, a variety of Socialist parties, 
the Henry Georgeites, the American Federation of Labor, and 
others. Against the ever-increasing concentration of wealth and 
power in fewer and fewer hands, with the evil consequences attend- 
ing it, popular movements on a wide front sought from govern- 
ment, state and federal, economic and social relief. The call for 
legislation went out from all parties. As abuses spread and suffering 
became more intense, government, as an instrument of political 
democracy, undertook to regulate and control our new industrial 
and financial autocracy. 

As early as 1872, the labor reformers condemned western capi- 
talists for importing Chinese labor. In the same year, both Republi- 
can and Democratic parties opposed further grants of public land 
to corporations and monopolies. The Greenbackers in 1880, and 
the anti-Monopolists, Prohibitionists, and Democrats in 1884, 

18 Ibid. “ F, H, Knight, Ethics of Competition (1935), p. 291. 
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denounced corporations and called for government action to abol- 
ish or control their power. The Union Labor, Prohibitionist, and 
Republican parties in 1888 urged legislation abolishing or regulat- 
ing both trusts and monopolies. Public opinion against monopolies 
was already deeply rooted in the economic and social convictions 
of the American people. State legislatures and Congress responded 
to these sentiments. Eight states passed anti-trust laws by 1890, 
and several enacted laws regulating grain elevators, public utilities, 
liquor traffic, the insurance business, labor conditions, the manu- 
facture and sale of oleomargarine, etc.” Significant federal enact- 
ments were the Interstate Commerce Act of 1887, the Sherman 
Anti-Trust Act of 1890, and the Income Tax Law of 1894. Ad- 
dressing the American Bar Association in 1891, Frederick N. 
Judson of the St. Louis bar, a leading exponent of the constitu- 
tional doctrine of laissez-faire, anticipated that legislation of this 
nature, abridging the right of private contract, “must tend-greatly 
to increase” because “the denial of free contract seems with many 
agitators to be the great panacea for social ills, and oftentimes the 
first manifestation of the strength of a voluntary labor association 
is in denying vi et armis the right of free contract on the part of 
others.’’! 

To shift from legislating for the few to legislating for the many, 
to transfer emphasis from the doctrine of laissez-faire, under which 
industrialism had flourished, to a social philosophy which took 
cognizance of human welfare and social justice, seemed to sincere 
men to reverse the very currents which were sweeping the nation 
on to a permanent prosperity. The emergence of industrialism left 
American economic and political thought singularly unchanged. 
Against such new legislation arose cries for unrestricted competi- 
tion, the demand that government, state and federal, should not 
intrude, interfere, or undertake to regulate “free enterprise.” 

For justification of the abuses that attended the rise of indus- 
trialism—oppression of the masses by powerful vested interests, 
exploitation of natural resources, ruthless competition, etc.—one 
need only turn to the writings of laissez-faire professors, the briefs 
and public addresses of lawyers, court opinions, or the voices of 
the market place. Economic activity, all said, is governed by laws 


15 For a survey of such legislation, see F. N. Judson, “Liberty of Contract Under 
the Police Power,” 14 Report of the American Bar Association (1891), p. 231. 
16 Tbid., p. 256. 
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of its own; so long as government does not interfere with it, save 
against interlopers, these laws work inevitably for universal human 
betterment. In any event, the lawyers held that “legislation is as 
powerless to permanently affect the law of supply and demand as 
it is to affect the law of gravitation.’”!” During an investigation of 
a coal combination in 1898, a congressional committeeman de- 
clared it to be “a law of business for each proprietor to pursue his 
own interest. There is no hope for any of us, but the weakest must 
go first.”!s In the same year, Mr. Justice Brewer interrupted his 
work on the Supreme Court to tell the New York State Bar Associa- 
tion that: 


- It is the unvarying law that the wealth of the community will be in the 
hands of the few; and the greater the general wealth, the greater the in- 
dividual accumulations. The large majority of men are unwilling to en- 
dure that long self-denial and saving which makes accumulation possible; 
they have not the business tact and sagacity which bring about large 
combinations and great financial results; and hence it always has been, 
and until human nature is remodeled always will be true, that the wealth 
of a nation is in the hands of a few, while the many subsist upon the pro- 
ceeds of their daily toil." 


Likewise, in 1893, Henry Billings Brown, Associate Justice of 
the Supreme Court, discussed The Distribution of Property: 


While enthusiasts may picture to us an ideal state of society where 
neither riches nor poverty shall exist, wherein all shall be comfortably 
housed and clad, and what are called the useless luxuries of life are un- 
known, such a utopia is utterly inconsistent with human character as at 
present constituted; and it is at least doubtful whether upon the whole it 
would conduce as much to the general happiness and contentment of the 
community which excites the emulation and stimulates the energies, even 
if it also awakens the envy, of the less prosperous. Rich men are essential 
even to the well-being of the poor. ... One has but to consider for a 
moment the immediate consequences of the abolition of large private 
fortunes to appreciate the danger which lurks in any radical disturbance 
of the present social system.?° 


Justice Brewer had noted a “movement of coercion,” and urged 
lawyers and judges to be on guard against “the improper use of 
labor organizations to destroy the freedom of the laborer and con- 
trol the use of capital. He especially deplored 
the assumption of control over the employer’s property, and blocking 
access of laborers to it . .. It is a proceeding outside of the law, in de- 


11 H. B. Brown, “The Distribution of Property,” 16 Report of the American Bar 
Association (1893), p. 225. 

18 Quoted in H. D. Lloyd, Wealth Against Commonwealth (1894), p. 495. 

18 The Movement of Coercion, p. 5. 20 Brown, op. cit., pp. 218-219. 
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fiance of the law, and in spirit and effect an attempt to strip from one that 
has, that which of right belongs to him—the full and undisturbed use and 
enjoyment of his own . . . It is the attempt to give to the many a control 
over the few—a step toward despotism. 


Justice Brewer also condemned the “coercive” participation of 
government: 


The other form of this movement assumes the guise of a regulation of 
the charges for the use of property subjected, or supposed to be, to a 
public use. This acts in two directions: one by extending the list of those 
things, charges for whose use the government may prescribe. ... And 
second, in so reducing charges for the use of property, which in fact is 
subjected to a public use, that no compensation or income is-received by 
those who have so invested their property. By the one it subjects all 
property and its uses to the will of the majority; by the other it robs 
property of its value. 


The eminent Justice posed the question “whether, in view of the 
exigency, the functions of the judiciary should be strengthened 
and enlarged, or weakened and restricted.” He took account of 
the fact that those who wished to further this movement “‘are 
unanimous in crying out against judicial interference, and are 
constantly seeking to minimize the power of the courts;’” they 
seek to create the belief that “judges are not adapted by their 
education and training to settle such matters.” Brewer, however, 
reasoned: 


The great body of judges are as well versed in the affairs of life as any, 
and they who unravel all the mysteries of accounting between partners, 
settle the business of the largest corporations and extract all the truth 
from the mass of sciolistic verbiage that falls from the lips of expert 
witnesses in patent cases, will have no difficulty in determining what ts 
right and wrong between employer and employees, and whether proposed 
rates of freight and fare are reasonable as between the public and the owners; 
while as for speed, is there anything quicker than a writ of injunction?™* 


21 Brewer, op. cù., at 5-7. 

2 Ibid., pp. 8-9. Italics mine. 

Brewer offered other reasons for judicial preëminence: “Somehow or other men 
always link the idea of justice with that of judge. It matters not that an arbitrator 
or commission may perform the same function, there is not the same respect for the 
office, nor the same feeling that justice only can be invoked to control the decision., 

. . It is a good thing that this is so; that in the common thought the idea of justice 
goes hand in hand with that of judge... . I would have it always kept so....” 
(pp. 9-10). A somewhat different contemporaneous view of judicial competence and 
the effects of judicial supremacy is given by the conservative economist, R. T. Ely: 
‘We have, to an extent unknown in any other country in the world, government by 
judges. What does this mean to the student of social legislation? It means a great 
deal, and the fact cannot be disguised. It means a force on the whole adverse to the 
interests of labor. ... The only practicable remedy in the United States seems to 
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Brewer was concerned lest the mischief-makers in this movement 
“get away from courts and judges, and place the power of decision 
in the hands of those [commissions and administrative bodies] who 
will the more readily and freely yield to the pressure of numbers, 
that so-called demand of the majority.” What, then, ought to be 
done? His answer was unequivocal—“strengthen the judiciary.” ” 
Much the same answer had been given two years previously by 
Frederick N. Judson: ` 


Social and economic conditions . . . within the past few years . . . have 
forced into public and judicial discussions, as never before, the relation 
of the fundamental rights of the individual to the police power of the 
State. It is now not the question of what constitutes “due process of 
law” but the limits of State authority in the exercise of the legislative dis- 
cretion as to the requirements of the public welfare, in abridging the citi- 
zen’s liberty, or denying him the use of his property, without any process. 

The stress of competition in business, the prevailing social unrest, the 
distinct trend of a certain class of social agitators in the direction of 
State socialism, the superstition that legislation is a sovereign cure-all 
for social ills, and last, but by no means least, the competition of reckless 

oliticians for the unthinking vote, all are potent factors in inducing 
egislation, which is forcing upon the attention of our profession and the 
courts a new class of constitutional questions, and signs are not wanting 
that these are to be the weighty questions of the future in jurisprudence, 
as well as in social economics.” 


The legal profession left no one in doubt as to its stand on such 
issues. The bar entertained “‘one simple rule about industry, that 
it should be free’”’*—free from social legislation, and from the coer- 
cion of organized labor. 


The vice of the so-called social legislation denying freedom of contract 
is that it deprives the individual of his “personal rights” and subjects him 
to the only tyranny which in this democratic age is possible. ... The 
force antagonizing ‘‘personal rights” is not the “right of property,” but the 
power of the State exercised in the abridgment of individual liberty.” 





be a broader, mare liberal, and more thorough education of the lawyers who are our 
ruling class. At the present time, the training which our lawyers receive is as a rule 
woefully deficient and cannot entitle them as a whole to the rank of a liberal pro- 
fession, The condition of the legal education in this country becomes apparent when 
it is stated that the politic and economic science implied and expressed in Black- 
stone’s Commentaries on the Laws of England is still regarded as sound doctrine by 
at least nine American lawyers out of ten.” Economic Review, April, 1891. 

23 Brewer, op. cit., p. 10. 

24 Op. cit., at p. 282. Compare with Herbert Spencer’s Man vs. the State, particu- 
larly the chapter entitled “‘The Sins of Legislators.” J. W. Cary, 15 Report of Amer- 
ican Bar Association (1892), p. 245, reached much the same conclusion and urged 
broader judicial review. ; 

23 Judson, op. cit., p. 236, supra, note 15. 26 Tbid., p. 259. 
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The inevitable concentration of wealth and power in the hands 
of the few seems never to have been regarded by the legal profes- 
sion as a threat to freedom. Liberty had no enemy other than the 
political; they ignored liberty’s economic foe except as “big” 
business might affect small industrialists. The thing especially to 
be feared was the sheer force of numbers, of majorities, whether 
in the ranks of labor or in legislative bodies. Thus Judson reminded 
the bar of “the duty” which “devolves primarily upon our pro- 
fession” to preserve the “Constitution.” John Randolph Tucker 
appealed: “Brother lawyers of America”! “Don your armor. 
Shield the proud Templar of Misrule, and challenge his power.’’” 

The sources of such doctrine are not found in the Constitution. 
To discover their origin, we must turn from America to England 
and to the writings of Herbert Spencer. And the roots of Spencer’s 
political “wisdom” (as Justice Brewer characterized it, classifying 
him with Plato)?* are not in political but in natural science. His 
evolutionary and political doctrines emerge in his Social Statics of 
1851 as he describes the universal warfare among lower animals 
and shows that ‘‘an average of benefit” results therefrom. This 
struggle for existence, Spencer argued, leads to survival of the 
fittest, and if permitted to run unhindered would ultimately de- 
velop a being so perfectly adapted to environment as to be capable 
of the highest happiness. But government can do nothing to hasten 
this result. “The poverty of the incapable, the distresses that come 
upon the imprudent, the starvation of the idle, and those shoulder- 
ings aside of the weak by the strong, which leave so many ‘in 
shadows and miseries,’ are the decrees of a large, far-seeing benevo- 
lence.’’*® Those who succeed in the economic and political struggle 
are the strongest; they alone are capable of the highest happiness; 
government exists to protect them in whatever possessions and 
places of power they are able to get, albeit at the expense of the 
weaker. With Providence thus identified with the heartless and 
cruel “order of nature,” it follows that certain natural rights of 
the individual must be free from state control. Liberty itself is 
measured ‘‘by the relative paucity of the restraints it imposes.” 
Spencer’s rule as to industry is thus identical with that of American 
lawyers and judges forty years later. 

We were told by Justice Holmes in 1905 that the Constitution 


27 14 Report of the American Bar Association (1892) p. 244. 28 Op. cit., p. 1. 
23 Social Statics (1851), p. 322. 30 Man vs. the State (1884), p. 16. 
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“does not enact Mr. Herbert Spencer’s Social Statics.’’*! But one 
may observe that Holmes was then protesting a judicial ruling 
based not upon the Constitution but, as he himself said, “upon 
an economic theory.” And though the Justice may have been 
correct in believing that “a large part of the country does not 
entertain” that theory, nevertheless five of his colleagues had in 
fact already done so in deciding the case at bar. For them, the 
Spencerian doctrine of 1851 was the authentic Constitution of 
1905, and not the document of 1789. In this revolution, obviously 
the lawyers (the “adjuncts of great corporations,” as Brandeis 
characterized them) had taken the lead. Protesting this new con- 
stitutionalism of his colleagues, Mr. Justice Holmes observed: 

A Constitution is not intended to embody a particular economic theory, 
whether of paternalism and the organic relation of the citizen to the state 
or of laissez-faire. It is made for people of fundamentally differing views, 
and the accident of our finding certain opinions natural and familiar or 
novel and even shocking ought not to conclude our judgment upon the 
question whether statutes embodying them conflict with the Constitution 
of the United States.” 

Holmes expressed merely a vain hope. Spencer’s ideas had been, 
in fact, Americanized by William Graham Sumner, who argued as 
fiercely as the lawyers and judges themselves for freedom of con- 
tract and other sacred prerogatives of the “free” man in a “free” 
society, existence of which was assumed in these United States. 
Such was the golden, or brazen, rule of business which, under the 
laissez-faire philosophy of government and law that sustained it, 
weighted the economic scales so heavily in favor of Armour, Harri- 
man, Morgan, Rockefeller, and Schwab. 

At the turn of the century, as now in certain quarters, the 
philosophy of pioneer America was still held valid, although the 
foundations of the theory had been undermined. Lawyers and 
judges were particularly disinclined to see the facts of social and 
economic life and to seek ways whereby the law and the Constitu- 
tion might be harmonized therewith. For them, government and 
law were unrelated to social problems. Business leaders, lawyers, 
and judges convinced themselves that grave issues concerning the 
economic and social conditions of the masses must somehow be 
kept out of court. Law could not be viewed as purposing social 
justice; it could not be utilized as an instrument in its service. One 
of the ablest and most influential lawyers of this period, Joseph H. 


31 Lochner v. New York, 198 U.S. 45, at 75. 32 Ibid., p. 76. 
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Choate, had acted as counsel in the Income Tax Cases and suc- 
cessfully put large incomes beyond the reach of national taxation 
for almost twenty years. Invited in 1907 by the attorney-general 
of Oregon to join in defending the ten-hour law for women, he 
declined courteously, saying that he could see no reason why “a 
great husky Irish woman should not work in a laundry more than 
ten hours in one day, if her employer wished her to do so.” “As 
between persons sui juris, what right has the legislature,” one state 
court judge asked, “‘to assume that one class has the need of pro- 
tection against another?” As violating a theoretical concept of 
equality, of liberty, legislation designed to give some economic 
self-determination to workers in industry was regarded as paternal- 
istic, arbitrary, and unconstitutional, belittling their intelligence 
and lowering their standing as free citizens. 

To the mind of lawyers, conditions for thrifty American work- 
men were as good as could be desired. Employers had generously 
supplied them with physical and cultural advantages, and such 
paternalism, strangely enough, did not detract from their freedom. 
At a time when labor organizations were in their infancy, and 
assertion of the right of collective bargaining was stifled, Justice 
Brown entertained this view of the employer-employee relation- 
ship: 

He [the laboring man] not only practically dictates his own hours of 
labor, but in larger manufacturing centers he is provided with model 
lodging houses for his family, with libraries, parks, clubs, and lectures 
for his entertainment and instruction ...and not only absolutely but 
relatively to the rich is vastly better off than he was fifty years ago. 

Indeed, it is not too much to say that the American workingman who 


does not own his own home must charge it to his own idleness and im- 
providence, or to other circumstances usually within his own control.® 


Contemporary facts do not support such views. As the workers’ 
landlord, the Pullman Company, for example, collected rent, sup- 
plied water and gas, accepted savings in its bank, and permitted 
the use of its library at twenty-five cents a month. But the workers 
were dissatisfied with such ubiquitous guardianship because of 
overcrowded tenements, inadequate plumbing facilities, and exces- 


33 Communication of Florence Kelley, The Survey, May 18, 1916. 

4 State v. Haun, 61 Kan. 146, 162 (1899). For a good discussion of similar cases, 
see Roscoe Pound, “The End of Law as Developed in Legal Rules and Doctrines,” 
27 Harv. Law Rev., 195 (1914). 

3 H. B. Brown, op. cit., at 220. 
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sive rents.” Certain other corporations under the “truck system” 
ran stores, presumably for the advantage and convenience of em- 
ployees. But a congressional committee which investigated condi- 
tions in Pennsylvania in 1888 found that prices in the company 
stores ran from ten to thirty per cent higher than in other stores in 
the vicinity, and that workers felt obliged to trade with the com- 
pany lest they lose their jobs.37 Walter A. Wyckoff’s realistic, 
first-hand, contemporaneous study shows the suffering which, 
night after night and day after day, faced thousands upon thou- 
sands of homeless, hopeless workingmen in the great cities of our 
“prosperous” country.®® 

Nor need it be supposed that such disregard of the facts of a 
changing social order was confined to lawyers, state court judges, 
and public addresses of the Justices. The alignment of the Supreme 
Court with big business and economic power is demonstrated by 
three cases decided in the October term of 1894. In the Sugar Trust 
Case,*® Chief Justice Fuller admitted the existence of monopoly 
in conceding that the American Sugar Refining Company, through 
the purchase of the stock of four Philadelphia refineries with shares 
of its own stock, had ‘‘acquired nearly complete control of the 
manufacture of refined sugar in the United States.’’4° Nevertheless, 
the Sugar Trust was allowed to escape the clutches of the law on 
the theory that “commerce succeeds to manufacture, and is not 
a part of it’’*!; that the business of sugar refining in Pennsylvania 
“bore no direct relation to commerce between the states or with 
foreign nations.” Yet the Sherman law against trusts could not 
have been more explicitly, more drastically, phrased: 


Sec. 1. Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several states, 
or with foreign nations, is . . . illegal. 

Sec. 2. Every person who shall monopolize, or attempt to monopolize 


3 Samuel Yellen, American Labor Struggles (1936), pp. 101-135; and see also 
Report on the Chicago Strike of June—July, 1894, by the United States Strike Commis- 
ston, 58d Cong., 3d Sess., Ex. Doc. No. 7. For a brief and balanced treatment of 
the whole period, see Mark Sullivan, Our Times, pp. 254-371. 

37 Labor Troubles in the Anthracite Regions of Pennsylvania, 1887-1888, House 
Reports, 50th Cong., 2d Sess., Vol. IV, p. Ixxix. 

38 The Workers, an Experiment in Reality; The West (1898). 

39 U.S. v. E. C. Knight, 156 U.S. 1 (1895). 40 Tbid., at 9. 

4 Ibid., at 12. Seven years previously, John Randolph Tucker had developed 
this construction of the commerce clause. See ‘‘Congressional Power over Inter- 
state Commerce,” 11 Report of American Bar Assoc., p. 247, especially p. 258 et seq. 

@ Ibid., at 17. 
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or combine or conspire with any other such person . . . to monopolize any 
part of the trade or commerce among the several states, or with foreign 
nations, shall be deemed guilty of misdemeanor. 


All this was emasculated by the Supreme Court—first, by nar- 
row construction of the commerce clause, as in the Sugar Trust 
Case, and second, by the “rule of reason,” outlawing only those 
combinations. which in the mind of the Court restrained trade 
unreasonably. This construction of the Sherman Act was strongly 
urged in 1897 by Justice White and three dissenting colleagues 
(Field, Shiras, and Gray). The Court then rejected it. When 
Justice White and his “rule of reason” finally triumphed in 1910, 
Justice Harlan underscored these dissenting words: 

We are asked to read into the act by way of. judicial legislation an ex- 
ception that is not placed there by the lawmaking branch of the government, 
and this is to be done upon the theory that the impolicy of such legislation 
is so clear that it cannot be supposed Congress intended the natural im- 
port of the language used. This we cannot and ought not to do. 

Nevertheless, what the Court could not do in 1897, and ought 
not to have done in 1910, was accomplished. In so doing, the 
Judiciary usurped, as Justice Harlan declared, the constitutional 
functions of the legislative branch of the government; “by mere 
interpretation [the Court] modified the act of Congress, and de- 
prived it of practical value against the evils to be remedied.’ 
Furthermore, the effect of the rule of reason, as President Taft 
then said, “is to thrust upon the courts a burden they have no 
precedents to enable them to carry, and to give them a power 
approaching the arbitrary, the abuse of which might involve our 
whole judicial system in disaster.’’ 

It remained for the lawyers to supply new forms of business 
organization, not to be apprehended under the law as judicially 
amended; and the confidence which F. N. Judson had expressed in 
their ability proved to be well founded: k 


The importance of this class of legislation [anti-trust] . . . is lessened 
by the facility of combination afforded by the corporation laws of the 
different states, and it seems probable that the form of organization at 
which it was primarily aimed will soon disappear.* 


4 U.S. v. Trans-Missouri Freight Assoc., 166 U.S, 290 (1897). 

“ 221 U.S. 1 (1910), at 88. sia Thid., at 99. 

4°45 Cong. Record, 382 (1910). Quoted in R. H. Jackson and E. Dumbauld, 
“Monopolies and the Courts,” 86 University of Pennsylvania Law Rev. (1938), p. 
245, note. 

46 Op. cit. (supra, note 15), p. 253. In the same year (1891), Judson anticipated 
that the Court might expand its own power under this statute. ‘The so-called anti- 
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Yet the Sherman Law, along with the Interstate Commerce Act, 
ironically enough, seriously jeopardized labor’s rights from the 
very beginning; and in 1908 the Supreme Court held the Danbury 
hatters liable to threefold damages under the Anti-Trust Act for 
having “conspired,” in the course of a trade dispute, to interfere 
with the plaintiff’s business.‘” 

The Court undertook to correct in the Income Tax Cases*® what 
it characterized as “‘a century of error,” but in so doing five judges 
nullified a power of Congress which the Court had unanimously 
upheld in 1880.49 The judges who voted with the majority, as well 
as those who expressed their views in dissent, spoke with marked 
feeling. Closely following Choate’s brief, Justice Field condemned 
the income tax as “but the beginning” of an “assault upon capital” 
which was bound to continue “till our political contests will be- 
come a war of the poor against the rich; a war constantly growing 
in intensity and bitterness.”® He feared this impending struggle 
and considered it the function of the judiciary to stop such legisla- 
tion, and thus prevent the kind of class war which the Income Tax 
Law, as he saw it, engendered and encouraged. 

Judges in dissent were as much disturbed, but for different 
reasons. They all agreed that this decision of five judges dealt a 
severe blow to the safety and stability of American institutions— 
“the most disastrous blow ever struck at the constitutional power 
of Congress,” as Justice Jackson expressed it. 

Justice Harlan, also dissenting, said: 

The decree now passed dislocates—principally for reasons of an eco- 
nomic nature—a sovereign power expressly granted to the general govern- 
ment and long recognized and fully established by judicial decision and 
legislative action. .. . The practical effect of the decision today is to give 
to certain kinds of property a position of favoritism and advantage incon- 
sistent with the fundamental principles of our social organization, and to 
invest them with power and influence that may be perilous to that portion 


of the American people upon whom rests the larger part of the burdens of 
the government, and who ought not to be subjected to the dominion of 


trust laws enacted by a number of states in the past few years constitute another 
instance of the exercise of police power abridging the liberty of private contract... . 
Under the modern rule regarding such contracts, an interesting question would be 
presented as to the conclusiveness of the legislative determination of the necessity 
for such enactments in protecting the people against injurious monopolies.” Pp. 


252-253. 47 Loewe v. Lawlor, 208 U.S. 274 (1908). 
48 Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 429 (1895), and 158 U.S. 
601 (1895). 49 Springer v. U.S., 102 U.S. 586. 


50 157 U.S. 429, at 607. 5: 158 U.S. 601, at 706. 
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ageregated wealth any more than the property of the country should be 
at the mercy of the lawless.” 


. Justice Brown, strangely enough, regarded the decision as a 
“confession of feebleness” which “may prove the first step toward 
the submergence of the liberties of the people in a sordid despotism 
of wealth.” For him it 


involves nothing less than a surrender of the taxing power to the money 
class. By resuscitating an argument that was exploded in the Hylton case, 
and has lain practically dormant for a hundred years, it is made to do duty 
in nullifying, not this law alone, but every similar law that is not based 
upon an impossible theory of apportionment. Even the spectre of social- 
ism is conjured up to frighten Congress from laying taxes upon the people 
in proportion to their ability to pay them. It is certainly a strange com- 
mentary upon the Constitution of the United States and upon a demo- 
cratic government that Congress has no power to lay a tax which is one 
of the main sources of revenue of nearly every civilized state. 


Justice White emphasized both the political and constitutional 
significance of the case: 

Since the Hylton case was decided, the Constitution has been re- 
peatedly amended. The construction which confined the word “direct” 
to capitation and land taxes was not changed by these amendments, and 
it should not now be reversed by what seems to me to be a judicial amend- 
ment of the Constitution.™ 

Let it be felt that on great constitutional questions this Court is to... 
determine them all according to the mere opinion of those who temporarily 
fill its bench, and our Constitution will, in my judgment, be bereft of 
value and become a most dangerous instrument to the rights and liberties 
of the people.® 


This income tax decision was reached by evoking “the spectre of 
Socialism,” of “Communism on the march,” by raising the fear 
that unless this march were stopped then and there, taxes might 
soon be imposed by a “board of ‘walking delegates’.””>’ The Court 
therefore felt in duty bound to “save” the Constitution by inject- 
ing therein its own political theory. Doubtless Justice Holmes, in 
1913, had this decision, among others, in mind as he wrote: ““When 
twenty years ago a vague terror went over the earth and the word 
socialism began to be heard, I thought and still think that fear was 
translated into doctrines that had no proper place in the Constitu- 
tion or the common law.’’58 

5 Tbid., at 685. 53 Ibid., at 695. 

54 157 U.S. 429 (1895), at 639, Italics mine. 5 Ibid., at 652. Italics mine. 

56 Language of Justice Brown, 158 U.S. 601, at 695. 


57 Language of Justice Field, 157 U.S. 429, at 607. 
58 62nd Cong., 3rd sess., Sen. Doc., Vol. XXV, No. 1106. 
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It also came to pass in 1895 that if property was threatened with 
mob violence, there was available for its protection every resource 
of national executive, military, and judicial power. But the chief 
significance of the Debs case®® lies in the enlarged scope given to 
both executive and judicial power. Under this decision, the execu- 
tive could appeal to federal courts of equity for an injunction to 
protect any widespread public interest of a proprietary nature 
under control of, or perhaps important to, the national govern- 
ment. The controversy arising out of the Debs case was, essentially, 
political. It raised the question of the wisdom of that policy of 
government whereby courts of equity are invoked to break up 
strikes and other labor activities. Dissenting twenty-six years later 
in Truax v. Corrigan, Mr. Justice Brandeis observed: 


The equitable remedy, although applied in accordance with established 
practice, involved incidents which . . . endangered the personal liberty of 
wage-earners ... the real motive in seeking the injunction was not ordina- 
rily to prevent property from being injured nor to protect the owner in 
its use, but to endow property with active, militant power which would 
make it dominant over men. In other words, that, under the guise of 
protecting property rights, the employer was seeking sovereign power. 
And many disinterested men, solicitous only for the public welfare, be- 
lieved that the law of property was not appropriate for dealing with the 
forces beneath social unrest; that in this vast struggle it was unwise to 
throw the power of the state on one side or the other according to prin- 
ciples deduced from that law; that the problem of control and conduct of 
industry demanded a solution of its own; and that, pending the ascertain- 
ment of new principles to govern industry, it was wiser for the State not 
to interfere in industrial struggles by ‘the issuance of an injunction.® 


These precise words might well have been used in disposing of 
the Debs case twenty-six years earlier. Nevertheless, employers 
had increasingly sought protection from equity courts. Had not 
Justice Brewer discovered, two years prior to the Debs case, the 
great merit of the injunction—from the employer’s point of view— 
“as for speed, is there anything quicker than a writ of injunction?” 
So, following the Debs case the injunction became the most im- 
portant instrument in the enforcement of the “law” in labor cases. 
True, labor has achieved certain legislative immunities from the 
injunction incubus, but they may yet be judicially emasculated or 
constitutionally banned.“ 

Labor suffered another judicial set-back in 1908 when five 

59 158 U.S. 564 (1895). 60 257 U.S. 312 (1921), at 366-368. 


e See, in this connection, my article “Labor and Judicial Interpretation,” 184 
Annals of Amer. Acad. (March, 1936), p. 115 f. 
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judges invalidated, on technical grounds, the Federal Employer’s 
Liability Act of 1906.% Justices Holmes, Harlan, Moody, and Mce- 
Kenna dissented, insisting that since it was possible to read the 
words of the statute in such a way as to save its constitutionality, 
this well-established rule should have been followed. In the same 
year, the Supreme Court legalized “yellow dog” contracts by 
setting aside Section 10 of the Erdman Act which made it a mis- 
demeanor for a carrier engaged in interstate commerce to discrimi- 
nate against any employee because of union membership.® To 
Justice Harlan, speaking for the Court, “employer and employee 
have equality of right, and any legislation that disturbs that 
equality is an arbitrary interference with liberty of contract which 
no government can legally justify in a free land.’’** The decision 
rested on no more solid foundation than this controversial assump- 
tion of equality as between employer and employee. As Justice 
Holmes said in dissenting: 

The ground on which this particular law is held bad is not so much that 
it deals (as the majority insisted) with matters remote from commerce 
among the States, as that it interferes with the paramount individual 
rights secured by the Fifth Amendment. The section is, in substance, a 
very limited interference with freedom of contract, no more . . . The sec- 
tion simply prohibits the more powerful party to exact certain undertak~- 
ings, or to threaten dismissal or unjustly discriminate on certain grounds 
against those already employed. ... Where there is, or generally is be- 
lieved to be, an important ground of public policy for restraint the Con- 
stitution does not forbid it, whether this court agrees or disagrees with the 
policy pursued. ...I could not pronounce it unwarranted if Congress 


should decide that to foster a strong union was for the best interest, not 
only of the men, but of the railroads and the country at large.™ 


Mr. Justice Harlan and four of his colleagues were more con- 
fident of their ability to say what policy was good for labor, the 
roads, and the country. They disagreed with the act on grounds of 
policy, and so set it aside, claiming, however, that, Congress had 
exceeded its power under the commerce clause of the Constitution. 

Meanwhile, the scope of judicial review under the due process 
clause of the Fourteenth Amendment had been greatly expanded. 
In the Slaughter-House Cases of 1873, the Court had indicated its 
purpose to regard “due process” in the future, as in the past, 
merely as demanding certain procedural requirements. Here the 
Court expressly denied any intention of becoming “a perpetual 


92 207 U.S. 463. 8 Adair v. U.S., 208 U.S. 161. 
% Fbid., at 175. 5 Ibid., at 191—192. 
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censor upon all legislation of the states.’’®* As for the equal pro- 
tection clause, Justice Miller doubted whether it would ever be 
invoked in any case not involving the Negro. But by 1900 the 
Court no longer hesitated to construe the due process clause as a 
substantive limitation on state legislative power, and the number 
of cases arising under the equal protection clauses, other than those 
involving the Negro, was constantly increasing. 

Under Chief Justice Waite (1874-88), the attitude of the Court 
was marked by judicial toleration of state acts dealing with econom- 
ic and social conditions. This view was clearly stated in the case 
of Powell v. Pennsylvania.*’ Facts presented by opposing counsel 
to show that the law did not really protect the public health drew 
this statement from Mr. Justice Harlan, speaking for the Court: 
... As it does not appear upon the face of the statute, or from any facts 
of which the court must take judicial cognizance, that it infringes rights 
secured by the fundamental law, the legislative determination of those 
questions is conclusive upon the courts. It is not a part of their functions 
to conduct investigations of facts entering into questions of public policy 


merely, and to sustain or frustrate the legislative will, embodied in stat- 
utes, as they may happen to approve or disapprove its determination of 


such questions. ... The legislature of Pennsylvania ... we must con- 
clusively presume . . . has determined that the prohibition of the sale of 
foleomargarine] . .. will promote the public health, and prevent frauds 


in the sale of such articles.®8 


Under this doctrine of judicial toleration, the Court had sus- 
tained during the decade 1876-86 a considerable body of social 
legislation. Usury and granger laws, Sunday observance, lottery 
prohibition, and liquor regulation were all upheld as legitimate 
exercise of the police power. The Court acknowledged broad legis- 
lative discretion in dealing with social and economic problems. It 
presumed the constitutionality of such legislation, and refused to 
` take responsibility for abuses. Even in 1903, the Court, speaking 
through Justiee Harlan, reasoned as follows: 

... If it be said that a statute like the one before us is mischievous in 
its tendencies, the answer is that the responsibility therefor rests upon 
legislators, not upon the courts. No evils arising from such legislation 
could be more far-reaching than those that might come to our system of 
government if the judiciary, abandoning the sphere assigned to it by the 
fundamental law, should enter the domain of legislation, and upon grounds 


merely of justice or reason or wisdom annul statutes that had received the 
sanction of the people’s representatives. We are reminded by counsel that 


% 16 Wall. 36 (1873), at 73. 
87 127 U.S. 678 (1888). $8 Thid., at 685-686. 
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it is the solemn duty of the courts in cases before them to guard the con- 
stitutional rights of the citizens against mere arbitrary power. That is 
unquestionably true. But it is equally true—indeed, the public interests 
imperatively demand—that legislative enactment should be recognized 
and enforced by the courts as embodying the will of the people, unless 
they are plainly and palpably, beyond all question, in violation of the 
fundamental law of the Constitution.” 


But it is evident, on the whole, that the Court was veering from 
narrow to broad review of contested legislative policy. For in 1887 
only Justice Field dissented; in 1903, Chief Justice Fuller and Jus- 
tices Peckham and Brewer were in the minority, they having come 
on the bench since the earlier decision. Indeed, ominous warning 
of a judicial ban on social legislation had been sounded in Mugler 
v. Kansas in 1887. The Court here upheld the state prohibition 
statute involved, but Justice Harlan’s words leave nothing to 
conjecture as to the Court’s intention to become a legislative 
censor: 

The courts are not bound by mere forms, nor are they to be misled by 
mere pretences. They are at liberty—indeed, are under a solemn duty— 
to look at the substance of things, whenever they enter upon the inquiry 
whether the legislature has transcended the limits of its authority. If, 
therefore, a statute purporting to have been enacted to protect the public 
health, the public morals, or the public safety, has no real or substantial 
relation to those objects, or is a palpable invasion of rights secured by the 


fundamental law, it is the duty of the courts to so adjudge, and thereby 
give effect to the Constitution.”® 


Such views cannot be made to conform with those which the 
Justice stated a year earlier in Powell v. Pennsylvania. Evidently 
Justice Harlan had been impressed with Mr. Joseph H. Choate’s 
brief for appellee, and especially his words of caution: “It should 
be borne in mind that ‘constitutional provisions for the security of 
persons and property should be liberally construed.’ It is the duty of 
the courts to be watchful of constitutional rights and ‘against any 
stealthy encroachments thereon.’”” The authority cited for this 
proposition is Boyd v. United States (116 U.S. 635), which had, to 
say the least, little bearing on the constitutional issue involved 
in the case at bar. Better authority for Choate’s position could 
have been found in the words of Senator Roscoe Conkling, who 
had pointed out a few years earlier that the committee (of which 
he was a member) drafting the Fourteenth Amendment had in- 


69 Atkin v. Kansas, 191 U.S. 207 (1903), at 224. 
76 123 U.S. 623 (1887), at 661. 1 Ibid. -at 646. Italies mine. 
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tended to comprehend within its scope not only the Negro, but 
also corporations and business interests struggling for emancipa- 
tion from legislative interference. Arguing before the Supreme 
Court in 1882, Conkling had observed: 


At the time the Fourteenth Amendment was ratified, individuals and 
joint stock companies were appealing for congressional and administrative 
protection against invidious and discriminating state and local taxes... . 
Those who devised the Fourteenth Amendment .. . planted in the Con- 
stitution a monumental truth to stand foursquare to whatever wind might 
blow. That truth is but the Golden Rule, so entrenched as to curb the 
e ene would do to the few as they would not have the few do to 
them 


The Court’s acceptance of Conkling’s view, that the word “‘per- 
son” as used in the Fourteenth Amendment includes corporations, 
was highly significant. It meant thereafter that corporations, by 
alleging that state legislation denied them ‘‘due process” or “equal 
protection” of the laws, could get their cases into the federal courts. 
The Supreme Court was thus enabled to substitute its own view 
of the reasonableness of state statutes for that of the state courts, 
seriously impairing the power of the state to deal with corporation 
abuses. 

Still other subtle forebodings as to the fate of progressive legisla- 
tion may be inferred from the majority opinion in Holden v. Hardy 
in 1898, where an eight-hour law for underground miners was sus- 
tained. Accepting the definition of liberty rejected by the Court in 
Munn v. Illinois,“ and proceeding upon the theory that such 


7 Quoted in B. B. Kendrick, The Journal of the Joint Committee of Fifteen on Re- 
construction, 39th Cong., 1865-1867 (1914), pp. 32, 34. Conkling represented the 
defendants in San Mateo County v. Southern Pac. R. R., 116 U.S, 188 (1885), which 
was pending before the Supreme Court from the fall of 1882 to the spring of 1885. 
Conkling’s construction of the word “person” in the Fourteenth Amendment as 
comprehending corporations was accepted in Santa Clara County v. The Southern 
Pac. R.R., 118 U.S. 394 (1886); Pembina Mining Co. v. Pa., 125 U.S. 181 (1888); 
Minn. and St. Louis R.R. Co. v. Beckwith, 129 U.S. 26 (1889). 

13 Justice Field, dissenting in the Munn-case, gave this definition of liberty: It 
means something more than “mere freedom from physical restraint or the bounds 
of a prison. It means freedom to go where one may choose, and to act in such man- 
ner, not inconsistent with the equal rights of others, as his judgment may dictate 
for the promotion of happiness; that is, to pursue such callings and avocations as 
may be most suitable to develop his capacities, and give them their highest enjoy- 
ment.” 94 U.S. 113 (1876), at 142. In Allgeyer v. Louisiana, 165 U.S. 578, where the 
Court set aside a state statute regulating insurance companies as in violation of the 
due process clause of the Fourteenth Amendment, Justice Peckham defines liberty 
thus: “The liberty mentioned in that amendment means not only the right of a 
citizen to be free from mere physical restraint of his person, as by incarceration, but 
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liberty is fixed and definite, the Court (speaking through Justice 
Brown) announced intention thenceforth to require the states to 
show special justification in support of measures restricting the 
right of employers to contract in their own interest with em- 
ployees. This was supposedly permitted, even encouraged, by so- 
called freedom of contract. In this particular case, special justifica- 
tion was found (though not by Justices Brewer and Peckham, 
dissenting), the mining industry being notoriously hazardous. But 
the implication of the doctrine asserted was clearly defined seven 
years later in the Lochner case when the Court, in the absence of 
any “special” justification for a ten-hour law for bakers, set aside 
the New York statute on this subject. “There is no reasonable 
ground,” Justice Peckham decided, “for interfering with the liberty 
of person or the right of free contract, by determining the hours of 
labor, in the occupation of a baker.” "t Moreover, Justice Peckham 
took cognizance of the fact that “this interference on the part of 
the legislatures of the several states with the ordinary trades and 
occupations of the people seems to be on the increase.” He feared 
lest “the legislature in its paternal wisdom” extend regulation of 
hours of labor to other fields, and he did “not believe in the sound- 
ness of the views” which upheld such legislation. Four justices— 
Day, Harlan, Holmes, and White—dissented. The views of law- 
yers, such as Choate and Conkling, endorsed by Justices Peckham 
and Field, as to the “liberty” guaranteed under the Fourteenth 
Amendment, had triumphed. The Court had now become the 
guardian of that liberty; and incidentally industrialists, thus allied 
with the Supreme Court, could frustrate practically all govern- 
mental efforts to deal with social and economic problems. 

This trend toward judicial aggrandizement is paralleled in rate 
regulation cases, contradicting the theory of judicial review as 
plainly stated in 1876 under the liberal guidance of Chief Justice 
Waite.” Speaking for the Court in Munn v. Illinois, the Chief 
Justice (Justices Field and Strong dissenting) said: 


the term is deemed to embrace the right of the citizen to be free in the enjoyment 
of his faculties; to be free to use them in all lawful ways; to live and work where he 
will; to earn his livelihood or avocation, and for that purpose to enter into all con- 
tracts which may be proper, necessary, and essential to his carrying out to a suc- 
cessful conclusion the purposes above mentioned.” P. 589. 

™ Lochner v. N.Y., 198 U.S. 45 (1905), at 57. 

7 Ibid., at 63. 

7 Munn v. Illinois, 94 U.S. 113 (1876). 
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It is insisted . . . that the owner of property is entitled to a reasonable 
compensation for its use, even though it be clothed with a public interest, 
and that what is reasonable is a judicial and not a legislative question. 
... The practice has been otherwise. In countries where the common law 
prevails, it has been customary from time immemorial for the legislature, 
to declare what shall be a reasonable compensation... . 77 


Upholding the rates fixed by the state of Illinois in the grain 
elevator business, the Court declared its purpose to pay deference 
to legislative findings of fact in determining the reasonableness of 
such statutes: “For our purposes we must assume that, if a state 
of facts could exist that would justify such legislation, it actually 
did exist when the statute now under consideration was passed.’’”8 
And if the particular rates fixed, in a field where rate regulation was 
held to be permissible, seemed arbitrary and unreasonable, the 
Court advised that for protection “the people must resort to the 
polls, not the courts.’’”° 

These were not snap judgments; they were the result of long and 
careful deliberation. Concluding his opinion, Chief Justice Waite 
remarks: 

In passing upon this case we have not been unmindful of the vast im- 
portance of the questions involved. This, and cases of a kindred character, 
were argued before us more than a year ago by most eminent counsel, 
and in a manner worthy of their well-earned reputations. We have kept 


the cases long under advisement in order that their decision might be the 
result of our mature deliberation.*®° 


For ten years, the Court showed little or no disposition to qualify 
the principles on which the Munn case rested. On the contrary, 
they were reaffirmed and carried forward to their logical conclu- 
sion.® Justices Field and Strong, of course, continued to dissent, 
and lawyers, such as Tucker, Judson, Cooley (teacher, judge, 
publicist, for three generations leading authority on American 
constitutional law), and Conkling, strongly protested, contending 
that the doctrine established in the Granger decisions struck at 


11 Ibid., at 133. 78 Ibid., at 132. 79 Thid., at 134. 

80 Tbid., at 186. The Munn case was also subject to unusual deliberation in the 
state court, being argued twice. When first considered, it was agreed that the act 
prescribing maximum rates for the storage of grain was unconstitutional. Soon 
afterwards, two members of the Court retired and successors were elected. There- 
upon a re-argument was ordered so that the case might be submitted to the Court 
as then constituted. Five of the seven justices upheld the regulation. See J. K. 
Edsall, “The Granger Cases and the Police Power,” 10 Report of the American Bar 
Association (1887), p. 298 et seq. 

81 Ruggles v. Ill., 108 U.S. 526, and Railroad Commission Cases, 116 U.S. 307. 
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. the very foundations of our system.*? Suddenly (in 1890) the Court 
shifted its position to recognize that this rate-making power of 
the legislature, even in business “affected with a public interest,” 
was not without limit; that the utility rates allowed must yield a 
fair return upon the fair valuation of the property devoted to such 
public service; and that of this the Court, not the legislature, is 
final arbiter. For the achievement of this specific judicial result, 
no small amount of credit must go to John W. Cary, a‘leader of 
the Chicago bar, one of the best equipped railroad lawyers in the 
country and, during the greater part of his active career, general 
counsel for the Chicago, Milwaukee, and St. Paul Railroad. Closely 
following Cary’s brief, Mr. Justice Blatchford said: 


The question of the reasonableness of a rate of charge for transporta- 
tion by a railroad company, involving as it does the element of reasonable- 
ness both as regards the company and as regards the public, is eminently 
a question for judicial investigation, requiring due process of law for its 
determination. If the company is deprived of the power of charging 
reasonable rates for the use of its property, and such deprivation takes 
place in the absence of an investigation by judicial machinery, it is de- 
prived of the lawful use of its property, and thus, in substance and 
effect, of the property itself, without due process of law and in violation 
of the Constitution of the United States.™ 


Dissenting Justices raised vigorous protest against this revolu- 
tionary expansion of judicial power. Said Justice Bradley (with 
whom Justices Gray and Lamar concurred): 


I cannot agree to the decision of the Court in this case. It practically 
overrules Munn v. Illinois, 94 U.S. 113, and the several railroad cases 
that were decided at the same time. The governing principle of those 
cases was that the regulation and settlement of the affairs of railroads 
and other public accommodations is a legislative prerogative and not a 
judicial one . . . This is just where I differ from the majority of the 
Court.... By the decision now made we declare, in effect, that the 
judiciary, and not the legislature, is the final arbiter in the regulation of 
fares and freights of railroads and the charges of other public accommoda- 
tions. It is an assumption of authority on the part of the judiciary which, 
it seems to me, with all due deference to the judgment of my brethren, it 
has no right to make. 

It is complained that the decisions of the board [of commissioners] are 
final and without appeal. So are the decisions of the courts in matters 
within their jurisdiction. There must be a final tribunal somewhere for 
deciding every question in the world. Injustice may take place in all tri- 


82 See especially T. M. Cooley, “Limits to State Control of Private Business,” 
Princeton Review, March, 1878, and supra, notes 15, 27, 41, 72. 

83 Chicago, Milwaukee, and St. Paul R.R. Co. v. Minn., 134 U.S. 418 (1890). 

84 Tbid., p. 458. 
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bunals. All human institutions are imperfect—courts as well as commis- 
sions and legislatures. . . . The important question always is, what is the 
lawful tribunal for the particular case? . . . 

It may be that our legislatures are invested with too much power, open, 
as they are, to influences so dangerous to the interests of individuals, cor- 
porations, and society. But such is the Constitution of our republican form 
of government; and we are bound to abide by it until it can be corrected 
in a legitimate way. 


Such misgivings as to the wisdom of substituting the judicial for 
the legislative will in matters of policy, such determination on the 
part of the minority to be guided by the logic of our representative 
system (in spite of doubts as to its validity) were of no avail. The 
Munn case had been virtually overruled. 

Nevertheless, as late as 1890 (the Munn precedent having been 
followed in Ruggles v. Ill., 108 U.S. 526; Railroad Commission 
Cases, 116 U.S. 307; and People v. Budd, 171 N.Y., 1, 1890), 
there was well-considered judgment to the effect that a constitu- 
tional amendment was needed to put property and property rights 
beyond legislative control. Arguing in 1890 for such an amendment, 
Charles C. Marshall observed: 


It is perhaps in the natural course of things that the first great question 
in American political history should have been the question of personal 
liberty (slavery) and that the second great question is that . . . of private 
property .. . The property question must be a struggle between classes 
... Years ago the Supreme Court... introduced the slavery struggle 
with the Dred Scott decision. Today it may be that it has introduced 
the property struggle with the decision of Munn v. Illinois. Each decision 
leaves a wide section of human rights unprotected by constitutional 
guarantees. Each is met with a storm of criticism from the advocates of 
the “higher law.” Each is accompanied with dissenting opinions of jurists 
of highest rank, and lastly each reveals a defect where all was supposed to 
be perfection and that defect is properly remedial only by constitutional 
amendment,* 


Marshall did not question the soundness of the Court’s decision 
in the Munn tase. He argued that the doctrine of legislative su- 
premacy is well established, both historically and constitution- 
ally.®’ Such doctrine contravenes certain “higher law” doctrines, 


% Tbid., at 461, 462, 463, 465, 466. Compare the views of Judge Cooley, infra, 
note 87. 

s “A New Constitutional Amendment,” 24 American Law Review (1890), 908 
and 930-931. 

87 “The Munn and Budd cases, as decisions of Courts of last resort, are suffi- 
cient of themselves within the jurisdiction of those Courts to establish the principle 
on which they rest. But we have endeavored to show that even without these de- 
cisions the principle may be discovered; its operation historically traced; that the 
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not the Fourteenth Amendment, and therefore the logical remedy 
was constitutional amendment. 

The significant fact is that Marshall believed “the possibility 
of retracing steps, of reversing or distinguishing, or of otherwise 
nullifying it [doctrine of the Munn case] through the courts is 
put quite beyond possibility.”’®* But as to this he was mistaken. 
Marshall had not taken into account the effect of changing judicial 
personnel on constitutional decisions. When Chicago, Milwaukee, 
and St. Paul R. R. Co. v. Minn. came before the Court in March, 
1890, only three members remained who had participated in the 
Granger cases of 1876; one of these, Justice Field, had dissented. 
Of the other two, Miller now hesitatingly concurred in a separate 
opinion. Justice Bradley dissented, holding that the decision of 
1890 practically overruled the Munn precedent, defeating the 
principle that the regulation of charges in “businesses affected with 
a public interest” is wholly a legislative, not a judicial, prerogative. 
The new principle that the reasonableness of railroad and public 
utility rates is a judicial, not a legislative, question, was boldly 
stated by Justice Harlan for a unanimous Court in Smyth v. Ames: 


The idea that any legislature, state or federal, can conclusively deter- 
mine for the people and for the courts that what it enacts in the form of 
law, or what it authorizes its agents to do, is consistent with the funda- 
mental law, is in opposition to the theory of our institutions. The duty 
rests upon all courts, federal and state, when their jurisdiction is properly 
invoked, to see to it that no right secured by the supreme law of the land 
is impaired or destroyed by legislation.®° 


constitutional prohibitions against depriving a citizen of his rights without due 
process of law and against the taking of private property without compensation 
cannot be conclusively urged against it; and that the theory that in the absence of 
constitutional prohibitions the principle is repugnant to the spirit of our institutions 
or our form of government, is contrary to almost the entire weight of judicial author- 
ity and legal opinion. One may urge all these considerations and yet be conscien- 
tiously aware of how much may be said on the other side.” Ibid., pp. 928-929. For 
the other side, see T. M. Cooley, op. cit. (supra, note 82). Yet even Judge Cooley 
concedes that “the doctrine that the representative [legislative] was subject to any 
other than a political responsibility, or that legislative acts might be questioned 
elsewhere, did not readily take root in American soil. It was the judges, not the 
legislature, who first became subject to popular mistrust...” P, 234. 

88 Tbid., p. 909. “Mr. Justice Field and Judge Peckham [then on the New York 
Court of Appeals] are jurists of such eminence that their opinions have been as 
carefully read and will perhaps be regarded with as much attention in the future 
as the opinions of their respective Courts; but the view is submitted with all defer- 
ence that before their opinions ean be carried out an amendment to the Federal 
and State Constitutions is now necessary.” P. 930. 

89 169 U.S. 466 (1898), at 725-728. 
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Thus in the most important fields of modern legislation—the 
power of Congress to tax and regulate interstate commerce, the 
state police powers, etc.—the Court had appointed itself final 
judge of state and federal policy. To accomplish this, it had 
practically to rewrite, or amend, some of the most important 
clauses of the Constitution. Writing in 1910, Justice Harlan said: 

After many years of public service at the National Capitol, and after a 
close observation of the conduct of public affairs, I am impelled to say 
that there is abroad, in our land, a most harmful tendency to bring about 
the amending of constitutions and legislative enactments by means alone 
of judicial construction ...To overreach the action of Congress merely 
by judicial construction, that is, by indirection, is a blow at the integrity 


of our governmental system, and in the end will prove most disastrous to 
all.9° 


The Court read Spencer’s doctrine of laissez-faire into our funda- 
mental law, and on the basis of this economic theory decided 
against legislation not specifically forbidden by the written Con- 
stitution. Incidentally, the laissez-faire dogmais relatively a new- 
comer in our judicial-political cosmology. It had no advocates 
(save perhaps clergymen) of any consequence prior to about 1870. 
Before then, our government, federal and state, had freely aided 
private enterprise in the development of material resources and in 
other ways.” Furthermore, this dogma, in fact, was in itself con- 
tradictory. As Bryce remarked in 1888: ‘One-half of the capitalists 
are occupied in preaching laissez-faire as regards railroad control, 
the other half in resisting it in railroad rate matters, in order to 
have their goods carried more cheaply, and in tariff matters, in 
order to protect industries threatened with foreign competition. 
“Yet they manage to hold well together.’’*? When in the last quarter 
of the nineteenth century, government began to regulate public 
utilities and big business, lawyers and judges invoked this confused 
doctrine of laissez-faire and passed it off as individualism, as synon- 
ymous with the liberty which is guaranteed by our federal and 
state constitutions—in short, they built laissez-faire into the struc- 
ture of the Constitution itself. With popular sovereignty and 
democracy undermined, the Court became a sort of living god 
enshrined in an unimpeachable constitutional theology 

Judicial power so enlarged involved great responsibility. With 

90 221 U.S. 1, 105. 


% See T. M. Cooley, op. cit. (supra, note 82), p. 286 ff. 
8 American Commonwealth (1921 ed.), Vol. 2, p. 304. 
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“few scientifically certain criteria of legislation,” it was hard to 
mark the line where the power of government is limited by the 
Constitution. What safeguarding measures should be taken after 
the judges had thus read into the Constitution “a nolumus mutare 
as against the law-making power?” ” 

Louis D. Brandeis answered this challenge in 1908 when he 
introduced his epoch-making factual brief to the attention of the 
Supreme Court. Certain commentators saw in the Court’s approval 
of Brandeis’ technique evidence of increased liberalism. A period 
of judicial self-abnegation was heralded. The results, however, do 
not justify such optimism, especially during the last decade under 
the conservative leadership of Mr. Justice Sutherland. Though 
social data be furnished by enlightened counsel, there is still no 
assurance that the Court will find these either acceptable or im- 
portant, or even interesting.” In the Muller case,” where this new 
technique was introduced, the influence of facts per se has probably 
been over-emphasized. It is true that Mr. Brandeis’ brief won favor- 
able comment in Mr. Justice Brewer’s opinion, but one finds 
language elsewhere therein to justify the conclusion that an eight- 
hour law for women would have been sustained even without sup- 
port from scientific data.®* The point is that when facts, however 
stubborn, are confronted by “stubborn theory,” the latter usually 
wins. When dogmas and doctrines control judges’ thought, an 
impassible barrier is set up against the entrance of fact into the 
judicial mind. “Facts,” as Professor Morris R. Cohen has well 
said, “are more pliable than stubborn theories. Facts can be ig- 
nored, explained away, or denied. But theories are mental habits 
which cannot be changed at will.” 9” 

% Justice Holmes in Noble State Bank v. Haskell, 219 U.S. 104 (1915), at 110. 

% For a full discussion of the Brandeis brief in Supreme Court cases, see my vol- 
ume Brandeis and the Modern State (1936), Chap. 6. . 

8 208 U.S. 412 (1908). 

%6 “That woman’s physical structure and the performance of maternal functions 
place her at a disadvantage in the struggle for subsistence is obvious. ... History 
discloses the fact that woman has always been dependent on man... . Some legis- 
lation to protect her seems necessary to secure a real equality of right... . It is 
impossible to close one’s eyes to the fact that she still looks to her brother and de- 
pends on him.... A widespread and long-continued belief concerning [a factl is 
worthy of consideration. We take judicial cognizance of all matters of general 
knowledge.” 208 U.S. 412, 241-2 (1908). This apparently means that the decision 
was based on “common knowledge” rather than on the knowledge gained from 


Mr. Brandeis’ brief. 
87 “The Process of Judicial Legislation,” 48 Amer. Law Rev. 161 (1914), p. 164. 
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There are obviously distinct limits to the effectiveness of facts 
in Supreme Court decisions. Direct contact with reality is often 
lost because of prior concepts, principles, systems, and postulates. 
“The scrutiny and dissection of social facts may,” as Mr. Justice 
Cardozo has pointed out, “supply the data upon which the creative 
spirit broods, but in the process of creation something is given out 
in excess of what is taken in.’’** This explains why the discretionary 
veto which the Court now enjoys over state legislation in due 
process cases may be exercised mildly, and at other times rigidly. 
Whether it be applied loosely or strictly depends not so much upon 
facts brought to the attention of the Court, nor upon any statable 
rule, but rather upon what social-political theology is held by a 
majority of the justices. 

If one may judge from more recent cases (1922-36), use of such 
material has only given the Court one more weapon with which to 
strike down theoretically offensive legislation. Besides those granite 
concepts of liberty and property on which pioneer social legislation, 
like the minimum wage and the ten-hour law for bakers, went to 
wreck, the Court can now fortify itself with statistical data to show 
that a particular exercise of police power is arbitrary and unreason- 
able, and therefore violative of ‘due process.” 

How may one account for this extraordinary transformation 
of the judiciary from a court of law to a super-legislature? We have 
seen one constitutional formula after another—commerce, due proc- 
ess, congressional taxing power—emptied of its earlier meaning 
in order to give force and effect to some later economic version of 
Spencerian laissez-faire. To say that the Constitution was judicially 
amended, as to certain of its most important provisions, is merely 
to paraphrase the language of dissenting judges. No doubt the 
gradual abandonment of the laissez-faire doctrine by the country 
at large accounts in some measure for this bold formulation by the 
judiciary of a new-old Constitution. J. S. Norton, a lawyer, indi- 
cated in 1890 the reasons for such action, and his words are as 
representative of contemporary lawyer psychology as they are 
prophetic: 

At present this newly awakened solicitude for the public weal seems 


likely to carry us beyond the bounds of temperate action; but it cannot be 
that we as a people shall long ignore the folly of discouraging capital by 


38 The Growth of the Law (1924), p. 90. 
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petty restrictions and unjust discriminations. We shall soon cease to re- 
gard corporations as natural foes of good government. 


The rise of populism, the emergence of trade unionism, Theodore 
Roosevelt’s “New Nationalism,” increasing governmental inter- 
ference with business and working conditions—all such develop- 
ments may well have prompted judicial preéminence. At any rate, 
in the course of this struggle to remold our law and politics to a 
more truly serviceable industrialism, alarmed conservatives in- 
voked the aid of the Court, and not in vain. Commenting in 1916, 
Mr. Louis D. Brandeis observed: 

Political as well as economic and social science noted these revolu- 
tionary changes. But legal science—the unwritten or judge-made law as 
distinguished from legislation—was largely deaf and blind to them. 
Courts continued to ignore newly arisen social needs. They applied com- 
placently eighteenth-century conceptions of the liberty of the individual 
and of the sacredness of private property. Early nineteenth-century 
scientific half-truths, like ‘the survival of the fittest,” which translated 
into practice means “‘the devil take the hindmost,” were erected by judi- 
cial sanction into moral law. Where statutes giving expression to the new 
social spirit were clearly constitutional, judges, imbued with the relentless 
spirit of individualism, often construed them away.!°° 


The words of Frederick N. Judson, echoing. the views of lawyers 
and judges, support Brandeis’ contention: 
. however much this theory of the origin of government [social com- 
pact] may be discredited historically, it remains, as has been said, a con- 
venient fiction for the embodiment of a fundamental political truth, and 


to this extent it retains as firm a hold upon the public thought of today 
as upon that of the last century. 


The Court, increasingly “packed” after 1885! with exponents 
` of eighteenth-century individualism, and faithfully performing 
what it conceived to be its historical function of protecting ‘‘the 
individual” against “arbitrary action” of government, ignored 
the Constitution of 1789 and evolved decisions so novel and far- 
reaching as those in the Pollock, E. C. Knight, Debs, Lochner, and 
other cases. 

These brand new restrictions set by the Court were thenceforth 
fortified against progressive legislative power. Not only was judi- 


99 “The Rights of Citizens,” Seribner’s Magazine, Sept., 1890. 

100 “The Living Law,” 10 Ill. Law Rev., 461 (1916), p. 466. 

lol Op. cit. (supra, note 15), p. 234. 

102 Cf, J. T. Morgan, “Partisanship in the Supreme Court,” North Amer. Rev., 
Feb., 1881, p. 180 ff. 
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cial review expanded, especially under the due process clauses, but 
the “rights” of life, liberty, and property, protected by those 
clauses, were given broader and newer meanings. The common 
law had treated property as a physical thing held for the owner’s 
use—a narrow view from which the Court departed under Chief 
Justice Fuller. In the Minnesota Rate Cases, it was held that 
anticipated earnings of revenue are property. In the labor injunc- 
tion cases, business as a “going concern,” and the right to do busi- 
ness, were both included under the term property; while in the 
Pollock case all the uses which give value to property were treated 
by the Court as inseparable and indistinguishable from property 
itself. The Court thus accepted, perhaps unwittingly, certain 
doctrines of “value” and “property” currently identified with the 
accounting practices of unscrupulous corporate promoters and 
speculators. 

During the same period, liberty came to mean much more than 
the mere absence of physical restraint. It was extended to include 
the individual’s right “to be free in the enjoyment of all his facul- 
ties; to be free to use them in all lawful ways; to live and work 
where he will; to earn his livelihood by any lawful calling; to 
pursue any livelihood or avocation.1% And the “person” whose 
life, liberty, and property is protected against governmental en- 
croachment was construed as meaning more than homo sapiens; the 
modern business corporation is also a “person” entitled to the 
same solicitous protection as that once accorded the individual 
human entity. New-old definitions of “liberty” and “property” of 
this anarchic sort, as coined by the Court in the ’nineties, were thus 
the means, rather than the cause, of the judiciary becoming sub- 
stantially a perpetual and persistent censor of both state and 
federal legislation. 

E This wholè period was one fraught with dynamic possibilities 
of both progress and disaster, charged with a new restlessness by 
the closing frontier, necessitating new forms of internal develop- 


_ 103 134 U.S. 418 (1890). 

10 The judicial enlargement of the word “property” reached an extreme point 
in the International News Service v. Associated Press, 248 U.S. 215 (1918), where 
Justice Brandeis delivered a strong dissenting opinion. Mr. Justice Stone states his 
reaction to his development thus: “Beyond the traditional boundaries of the com- 
mon law, only some imperative justification in policy will lead the courts to recog- 
nize in old values new property rights.” Reichelderfer v. Quinn. 287 U.S. 315, 319 
(1932). 
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ment and of external expansion. Under the philosophy of laissez- 
faire, but with the aid of government, federal and state, great 
railroads were flung across the continent, business organizations 
took form under easy incorporation and other fostering laws of 
briskly competing states. An era of intense industrial development 
set in, of unbounded opportunities for the luxuriant and greedy 
individualism of promoters on whom the law conferred rights with- 
out duties. “. 

No longer able to develop and exploit natural resources at will, 
the erstwhile pioneer began to oppress and exploit consumers, com- 
petitors, investors, and employees. For the first time in our 
history, the great masses, rather than the privileged few, sought 
after about 1870 to use government as an instrument for protecting 
and advancing their own economic rights under imperiling con- 
ditions. Democracy had, by wide extension of the suffrage, been 
formally established since at least 1850, yet until the last quarter 
of the nineteenth century the possessing classes still continued to 
rule and possess without serious menace to their growing political 
and economic dominance. So far, democracy had been, generally 
speaking, innocuous because it was itself ‘‘on the make.” Further- 
more, in the expanding United States, there were no accepted 
economic-social classes. But as soon as popular sovereignty began 
to assert itself against the new economic “kings,” laissez-faire 
economic and political theory, interpreted as being the Constitu- 
tion, was used to put very definite restrictions on any interference 
of government with the ‘free enterprise’ and property rights of 
the new magnates. Charles C. Marshall, a lawyer, explains but 
does not justify this judicial improvisation: 

Dumb for almost a century on the questions involved [in the relation 
of government to industrialism] because no inquirer had sought the 
shrine, they [judges, such as Waite] now give forth a response which 
startles lawyers and laymen and startles them the more they read and 
examine. For the first time it is appreciated that there has lain dormant 
for a century a vigorous principle of the common law, an element of 
Anglo-Saxon government, which in the hands of an aristocracy has often 
been an instrument of wrong and oppression and which may in the hands 
` of “the people” effect a despoliation of property-owners surpassing the 
encroachments of the crown at the worst periods of English history.™ 

In answer to current popular demand and agitation, a con- 
siderable amount of state legislation was enacted and sustained. 
Sound judicial leadership under Chief Justice Waite promised to 

106 Op, cit. (supra, note 86), p. 930. 


476 THE AMERICAN POLITICAL SCIENCE REVIEW 


keep review of legislation within such bounds as would save the 
Court from becoming involved in matters of policy and politics. 
This hope was short-lived. By 1890, sturdy individualists of the 
new monarchism, such as Fuller, Peckham, Brewer, and Field, 
dominated the Court, and the scope of judicial review was ex- 
panded by them so as to delay or prevent American legislatures 
from dealing with pressing social problems in a manner long ap- 
proved «nd practiced by the advanced industrial nations, and 
demanded by our own altered economic situation. These judges 
apparently did not realize, as did Justice Holmes, “how large a 
part of our law is open to reconsideration upon a slight change in 
the habit of the public mind.’’!® 

Until the argument therein be refuted, the foregoing pages make 
mere rhetoric of the Court’s traditional view of its function in our 
constitutional system. “Liberty,” “due process,” “property,” 
“commerce,” etc., are, to put it mildly, obviously susceptible of 
flexibility. With no constitutional authority other than that of 
interpretation, the Court fixes economic and social relationships 
as it likes. How far may government go in the exercise of police 
and taxing power for the promotion of general welfare? What is 
there in the “due process” clauses of the Constitution that defines 
the scope of legitimate action by employer and employee, each of , 
whom seeks to advance his own social and economic interests? 
What is there in the phrase “due process” that hints whether five, 
six, or eight per cent is a fair return on public utility property? 
What is there that sheds light on whether utilities should be valued 
for rate-making purposes at original cost, book value, or at repro- 
duction cost new? Such questions are not primarily legal; rather 
they are economic and social in nature. Since they are not, and can- 
not be, answered in the Constitution, much more is involved in 
reaching a decision on nationally contested political issues than 
merely laying ‘‘the article of the Constitution which is invoked 
beside the statute which is challenged to decide whether the latter 
squares with the former.’°* The constitutionality of legislation 
depends, as we have seen, upon the economic theory entertained 
by judges who happen to constitute a majority of the Court. 

There might have been public advantage (after theory had been 
substituted for the constitution as the basis of decision) in having 
the judges frankly recognize their duty to weigh considerations of 

107 O. W. Holmes, “The Path of the Law” (1897), in Collected Legal Papers, p. 181. 

108 Language of Mr. Justice Roberts in U.S. v. Butler, 297 U.S. 477 (1936), at 486. 
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social benefit. By thus making the ground and foundation of judg- 
ments articulate and known, these could have been debated on 
their merits rather than disguised as somehow related to provi- 
sions of the Constitution. This position was taken in 1897 by Mr. 
Justice Holmes. Said he: 

When. socialism first began to be talked about, the comfortable classes 
of the community were a good deal frightened. I suspect that this fear 
has influenced judicial action both here and in England. .. . I think that 
something similar has led people who no longer hope to control the legis- 
latures to look to the courts as expounders of the Constitutions, and that 
in some courts new principles have been discovered outside the bodies of 
those instruments, which may be generalized into acceptance of the eco- 
nomic doctrines that prevailed about fifty years ago, and a wholesale pro- 
hibition of what a tribunal of lawyers does not think about right. I cannot 
but believe that if the training of lawyers led them habitually to consider 
more definitely and explicitly the social advantage on which the rule they 
lay down must be justified, they sometimes would hesitate where now 
they are confident, and see that really they were taking sides upon de- 
batable and often burning questions.!” 

The truth is that the Court (especially since 1890) has been at 
the very center of our bitterest political controversies. Of its own 
volition, it migrated from the quiet serenity supposed to surround 
the judicial process to the rough and tumble arena of political 
strife, thus inevitably risking both destruction of judicial tempera- 
ment and distortion of the Constitution. Holmes did not reveal 
any Court secret in 1913 when he remarked: “We are very quiet 
there [in the Supreme Court], but it is the quiet of a storm center, 
as we all know.” 1° 

Such was the environment of Sutherland’s formal education and 
practical experience as he began in Salt Lake City, Utah, in 1883, 
his career as a lawyer and legislator. Such was the conflictingly 
intricate pattern of ideas, concepts, and forces within which he 
labored later on the floor of the Senate, on the public platform, and 
in the Supreme Court. It was during this period that Sutherland 
fixed his ideas of democracy and its dangers, of progress and how 
to achieve it, of “liberty” and its scope under the Constitution. 
He then became impressed by the great responsibility resting upon 
the judiciary (especially the Supreme Court) to preserve his pecu- 
liarly Burkeian concept of representative government without 
which there can be neither “freedom” nor progress; and above all 
to uphold “liberty” and “property” as thenceforth guaranteed by 
the Constitution newly amended in 1883-1910. 


109 O., W. Holmes, op. cit., p. 184, 
uo Tbid., p. 292. 


WHAT IS THE TROUBLE WITH 
INTERNATIONAL LAW? 
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According to the textbooks of publicists, and according to the 
formal Tules of international law, Ethiopia possessed certain well 
. v defined rights, and as a state was legally equal to all other states. 
Her position in the world, legally considered, was secure, buttressed 
as it was by a formidable array of rights such as “existence” and 
“self-defense.” Yet when it came to discussing the fate of Ethiopia, 
students of international affairs did not run to their law books, but 
‘focussed their attention upon happenings in Rome, Paris, London, 
wand possibly Geneva, China, too, is a state, endowed with a legal 
right to exist on equal terms in what is euphemistically called the 
“family of nations) But Far Eastern events are determined and 
shaped but little by egal rules; rather it is the policies of Japan 
and the other Great Powers which actually condition the flow of 
events and govern the future of China} Situations such as these 
are by no means exceptional, and lead many to the conclusion that 
they make for “a world without an effective system of public in- 
‘ternational law, in which force is the determining factor between 
nations [and in which] only Great Powers, by reason of their dis- 
proportionate strength, can invest their national policies with real 
international importance.”! 

The point that international law does not seem to be a factor of 
great consequence in the sphere of international affairs is not of- 
fered as anything new. For years, so-called realists in international 
relations have virtually ignored the law’s existence, have minimized 
its importance, and have tended to subscribe to the irreverent view 
expressed by one writer that there are only three rules of interna- 
i tional law: first, nations ordinarily should stay on their own terri- 

_ tory; second, ambassadors should not be “beaten up;” and third, 
treaties should be observed most of the time. International lawyers, 
in their turn, have somewhat smugly asserted that such critics, 
"being but neophytes in the science of the law, are too much taken 

w with mere policy as distinct from law, and declare that the funda- 
mental rules of state behavior are legal in character. It is here pro- 


1 F, H., Simonds and B. Emeny, The Great Powers in World Politics, p. 28. 
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| posed to examine the validity of the arguments on each side and, 
- specifically, to seek an appraisal of the position of international 

‘law in the international political arena. 

If international law is to avoid becoming a sterile study, it seems 
obvious that international lawyers must pay more heed to the 
realist critics who call attention to the dynamic factors that lie 
outside the law. Problems of nationalism, of imperialism, of strat- 
egy in regard to raw materials, of the balance of power, of‘security 
—all of which are of prime concern in shaping the destinies of na- 

itions—remain, for the most part, outside the legal range; and 

‘though in theory the law provides the framework within which `: 

_jevents of international importance take place, in practice those 
” happenings can and may be studied independently of legal con- 

‘siderations./International law may be a neat little science within 
‘itself, but if it fails to be of service in guiding the policies of states 
in matters of grave moment, the international lawyer cannot but 
be alarmed for his study. Too often in the past he has assumed the 
attitude that the world is out of step with his law, and too seldom 

vihas he considered the point that perhaps his science is partly to 
blame, 

Yeats ago, Professor Brierly, in his article, “The Shortcomings of 
International Law,”? suggested that instead of finding fault with 
states for not following the law, it might be more profitable to 
examine the law and see why states are not more inclined to trust 
to legal formulæ for the governing of their relations. Following to 
some extent the lines laid down by Professor Brierly, it is here put 
forward that the law must become truly positive once more, that 
is, it must be based less upon orthodox positivism, which in the 
last hundred years has drawn the law away from its ideal of being 
based upon actual practice and has led it into the wilderness of 
sovereignty, and more upon the current and actual, behavior of 
nations, (In other words, the law must to a greater degree recognize 
politics and policies. Specific mention of matters such as the Mon- 

yroe Doctrine which might profitably be reconsidered from this neo- 

lpositivist view will be made after a discussion of some preliminary 
v topics concerning the development and nature of international law 

‘as it is at present. } 

Undoubtedly, international law has been subject to an undue 
amount of criticism, in part for reasons unrelated to its intrinsic 

2 British Yearbook of International Law (1924). 
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“merits and defects.. Because it deals with the relations of states 
whose “game” is played upon a large and dramatic scale, it has 
been thrust into a position not occupied by other branches of juris- 
prudence which ordinarily affect a narrower and less sensational 
play of forces. The defects of the international legal system have 
thus been given a disproportionate amount of attention and scru- 
tiny, while the fundamental nature of international law has been 
the subfect of infinite controversy and discussion. A war of words 

has raged as to whether it is true law or not, the broadsides of Aus- 

- _ tin and his followers having been particularly devastating. Hence, 

‘international lawyers have spent much of their energy in defend- 

jing the legal nature of their subject, a job which municipal lawyers 

for the most part have been spared. And then further, international 

‘law has suffered at the hands of some of its over-zealous friends 

‘who have claimed too much for it. Supporters of the proposition 

“that it either regulates or can regulate every dispute between na- 
tions only over-state the case and set up the law as an easy target 
for its foes. The impression gained all too frequently from stand- 
ard texts to the effect that the world of states is a tidy one, regu- 

‘lated by precise rules, is false, and one, unfortunately, which in 
time often makes for disillusionment and cynicism, 

The reasons for much of the dissatisfaction with the place of 
international law in international relations therefore lie in the con- 
cepts of the law itself as well as in the actions of the states.. Many 
of the critics of the traditional positivist stand, however, seem, in 
their turn, to be following a wrong course.;These latter, among 
them Professor Lauterpacht, in their reaction against the time- 
honored tenets of positivism, deplore the inadequacy of that doc- 
triné with its admission of gaps in the law and go on to affirm that 
there are no necessary breaches in the international legal edifice, 
and that the law can be made to cover all disputes, every con- 
troversy being justiciable, as the term goes.’ The difficulty with 
the positivists, however, rests not in the assumption that there are 
apertures in the structure of law, but in the fact that the positivists 
are no longer truly positive: The notions of sovereignty, of equality, 
and of consent as the basis of the binding force of the law do not 
square with the realities of the international situation, and the 
remedy lies, not in enthusiastically claiming that the law covers 


3 The Function of Law in the International Community, passim. 


WHAT IS THE TROUBLE WITH INTERNATIONAL LAW? 481 


\everything, that it is complete when it is not, but in bringing the 
Yaw more into line with the facts. ; à 

According to the traditional view, and also Senonduig to any. 
correct analysis of the world situation, international law does: not, 
deal adequately with more than a part of the field of internationalt 
relations, and, what is more, does not seem capable of doing* so" 
except in a very negative fashion, given the lack of any zeal. com- 
munity of interest among states on many questions such | as. re- 
vision of frontiers, expansion, raw materials, and resources. >The oe 
law itself admits the gaps in its framework in its recognition of 
domestic questions, or non-justiciable disputes (denied by the neo- , 
naturalists like Lauterpacht), and above all, in its allowance for . 
the use of force and wars. By permitting the latter, the law admits ` 
the weakness of its own positive system of rights and duties; for, — 
-by condoning measures of force short of war, and war itself, the 

~ law merely rationalizes the results of its own limitations. So many 
of the crucial and irritating questions of interstate relations, such 
2s immigration, tariffs, naval and military maneuvers, creation of 
armies and navies, are domestic questions that these great sources 

. of international friction come but nominally (and ineffectively) 
under the control of law. 

There is not as much law governing international relations as 
persons like Lauterpacht and his neo-naturalists declare, but as- 
suredly there are some actual rules, customs, and practices regu- 
lating the conduct of nations which the law must recognize to an 
extent far greater than the positivists allow, and which cannot be 
summarily classed as merely political, if 2 law.is to achieve any 
effective measure of standing and dignity) This i is not, to say that 
law is co-extensive with politics, or, that all national policies are 
to have a mantle of legal legitimacy thrown about them, but it 
does mean that where political practice has crystallized into pretty 
well understood rules, the law is only weakened by blinking the ` 
facts, ‘It may well be asserted that positivist international law is 
based ` upon practice crystallized into rules, and so it is in theory. 

i But the fact seems to be that the positivists—and this includes the 
majority of international lawyers—are these days deviating far 
ftom their own first principles, particularly in enumerating a list 

y lof rights which supposedly states possess but actually do not, and 
‘in shutting their eyes to the practice which has developed in con- 
nection with the Great Powers. l 
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he currently accepted international law is essentially a status 
quo-law which grants to allegedly equal entities known as states 
\certain substantive rights usually listed as the rights to existence, 
„t0 independence, to equality, to jurisdiction, to property, and to 
intercourse These are usually laid down in absolute terms, and 
jt all makes a very orderly structure. At the same time that it sup- 
'plies these substantive rights, the law sets up certain rules as to 
forms and procedures relating to treaties, diplomacy, and force, 


„by which all these allegedly fundamental rights may be changed 


or destroyed ‘This dualism leads to some strange paradoxes: the 
right to existence, so elaborately and dogmatically set forth on the 
one hand, may be totally annihilated by the use of force provided 
for on the other hand, and the treaty of peace will be perfectly 
valid! The Great Powers move in a realm of strategy and higher 
interest all their own, frequently not hesitating to violate the so- 
called basic rights of smaller nations, but following the forms of 
diplomacy, treaties, and force allowed by the law. ‘In the case of 
Ethiopia, for example, Italy, Great Britain, and France before 1985 
made small fuss over that state’s rights to exist and to territorial 

“inviolability, but they conformed to legal etiquette in negotiation 
and in the application of pressure, political and military. 

It is this fact that the Great Powers operate in a sphere of their 
own that renders nugatory and holds up to ridicule the usual posi- 
tivist claim that all states are legally equal, each with its own block 
of absolute rights. The legal situation cannot be prettily tied up 
in pink ribbons. It may be contended that the Great Powers, when 
they violate the rights of smaller states, are merely outlaws and. 
law-breakers, but when this practice of outlawry continues and 
cremains unchecked, the law of formal and substantive rights be- 
“comes something for the textbooks only.(Perhaps there is a sepa- 
rate law, a “higher law,” to speak in terms of potency, not ethics, 
for the larger states; it is recognized that there is such a thing as a 
law among outlaws, and if the community mores are profoundly 
affected by the habits and usages of the “bad” members, a recon- 
\sideration of what the actual laws of the community are seems in 
order. Present-day international law is in the somewhat ludicrous 

uposition of giving rights which are ever so solemn at one moment, 
‘and at the next giving its blessing to their destruction. 
Instead of insisting as the positivists do upon the rights of all 
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states, and upon stating them in such categorical terms that abso- 
lute right is bound to meet absolute right, e.g., the right of state 
A to exist vs. the right of state B to intervene to “protect” its 
citizens, would it not be preferable to qualify the rights of states 
in accordance with international realities, and to recognize that 
certain powers follow policies, generally accepted, e.g., the Monroesn_— 
Doctrine, which modify greatly the absolute rights of other aad 
tions? In this fashion, law and practice would be brought more 
into accord, the law would be set free from an artificial, meaning- 
less, and barren association with an abstract and metaphysical 
doctrine of absolutes, would cover a wider field of international 
relations by giving recognition to the actual relations of states, 
particularly to the status of the more important states, and yet 
would avoid tumbling into the false position of those who in their 
anxiety to plug up the positivist holes assert that the law covers all. 
v yGreater flexibility than the positivist allows, less stretching than 
ihe neo-naturalist seeks, is the need if the law is to escape two 
‘untenable and unreal doctrines. (That this proposition is vague, 
that it runs into the danger of calling “law” only that which those 
with force at their command, i.e., the Great Powers, care to con- 
sider as law, that it weakens the position of the minor states, and 
that it undermines the law and inserts power politics instead, are 
objections which will be discussed at a later point. 
The suggestion that international law today should place more 
emphasis upon current practice involves an analysis of the two 
vgreat schools of thought, the naturalist and the positivist, under 
which international law has grown up. As is well known, the foun- 
dations of the system were laid under the influence of the natural- 
ists, who, lacking much practice to guide them when the arrange- 
ment of world society into states was so new, emphasized natural 
aw, the use of reason, and what ought to be as the basis for inter- 
“national conduct; (Che content of natural law did not seem too 
“difficult to supply because Roman law was at hand to furnish the 
material) As the years went by, however, an accumulation of cus- 
tom and usage became available as the basis for law, and reacting 
against the naturalists whom they held to be too metaphysical, 
the positivists came to the fore, proclaiming that the law as they 
saw it and interpreted it was, and must be, posited on actual prac- 
tice: The war between the naturalists and the positivists, however, 
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was and is today in large measure a sham one; for, despite theoreti- 
Joal differences, the two tended to approach one another. Let us look 
into the reasons for this. 
Natural law is susceptible of many interpretations and meanings, 
and can be used in a variety of ways. For example, natural law 
can be (1) an ideal law, i.e., an eternal principle of right imposed 
on men and nations for all time. It was sometimes interpreted in 
this fashion by certain writers who thus became easy marks for 
the later “practical” positivists who endeavored to bring the law 
down from the ethereal to the facts. But also natural law can be 
understood (2) as those rules which seem reasonable. Where men 
in different communities are found to be acting under similar rules, 
those rules “must” be reasonable or natural, common to all man- 
kind, and hence jus gentium. In this fashion, natural law is virtually 
based upon practice, and differs but little, except in theory, from 
positivism. And (8), naturallaw, instead of serving as a universal 
command, demanding the obedience of all states and peoples and 
thus making for order and universal acquiescence, may be con- 
strued so as to make for an absence of restraint) If natural law is 
what is reasonable, a dictate of right reason, may not individuals 
and states differ in their interpretation of what constitutes “right” 
reason?’'The Church, after incorporating the notions of natural 
law into its doctrine under the guise of the law of God, discovered 
that such a procedure was not without grave danger to its own 
existence when men and women began to interpret the law of God 
in their own wayi Natural law, therefore, was employed with dif- 
ferent connotations by different authors and expounders, and, de- 
pending upon the interpretation, led to metaphysics, to something 
closely akin to positivism, or to anarchy. The chief importance of 
natural law for international law lay not so much in its providing 
tan ideal alternative to anarchic and crass practice as in its im- 
plication that there existed some first principles at the back of and 
A [before practice, and in its natural emphasis upon the deductive 
' [method as a basis for the fixing of rights and standards. 
! The positivists, led in the earlier years by writers like Zouche, 
and toward the end of the eighteenth century by Moser and De- 
Martens, challenged the assumptions of the naturalists, holding 
‘up the practice of nations as the proper guide for determining what 
‘the law really is! This insistence upon current custom as the source 
of law, while theoretically at the opposite pole from naturalistic 
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philosophy, led to results not intrinsically very far removed from 
that doctrine; for, as above indicated, what men find to be reason- 
able and the rules men formulate and obey are not necessarily 
divergent. Further, as has been frequently pointed out, the use of 
reason is not barred by positivist thinking; the terms “reasonable 
man” and “reasonable risk” are familiar enough in the common 
law, and the concept of equity is closely akin to natural law philos- 
ophy., Despite their antipathy to what they regarded as‘ too ab" 
stract and too unreal in the naturalist school, the positivists.in their 
turn became metaphysicians. The doctrine of sovereignty, devel- 
oped by them, and originally related to the actual international 
situation, has gathered momentum of its own and has carried the 
law aloft into elouds of hair-splitting and befuddling speculation, 
with the result that so-called positivists speak in terms of absolute 
rights of states, deducible from the idea of sovereignty. The amus- 
ing scene is thereby presented in which alleged positivists, having 
established an artificial system of sixty-five states each of which 
{has a bundle of fixed rights neatly in its possession, talk like dog- 
thatic philosophers, while neo-naturalists challenge the positivists 
ifor being no longer truly positive f Small wonder that international 
‘legal philosophy is in confusion! ‘Also, just as natural law tended to 
‘tempt individuals and states to deduce right reason for themselves 
land so to weaken the force of external, compulsory law, the posi- 
a tivist, by his insistence upon sovereignty and sovereign rights, has 
“| undermined the sense of any binding regulations, paradoxically, 
by his theory of law opening the way for the negation of law.) 
~ " (The positivist-naturalist conflict has thus been waged fór the 
most part upon false premises, the real differences between the two 
being mainly-a-matter_of emphasis.) Positivism uses reason as the 
‘naturalist does. It employs absolutes. As Pollock has said, “custom 
‘vis rational.” The naturalist could not ignore practice, nor could the 
‘positivist omit some first principles! For example, both positivist 
and naturalist, each in his own way, too often came to the conclu- 
ion that all states are legally equal, a conclusion challenged by the 
resent facts of international experience and by the sound thesis 
if Professor Dickinson that equality refers not to capacity for 
tights but to a position before the law.* 
+" No matter how hard he has tried, the positivist has been unable 
to escape positing his science on some principle as well as practice. 
4 The Equality of States in International Law, passim. l 
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By his doctrine, law becomes binding upon a state once the latter 
has consented to that rule. So much may be in accord with prac- 
tice, but why, once consent has been given, must a state abide by 
that law, and why may it not retract its consent? From whence 
did the positivist glean that significant and crucial item? Why 
pacta_sunt servanda? Post-war students of international affairs 
might well be chary about taking practice as a guide on that score. | 
From somewhere, though he does not like to admit that that some- 
where is labelled “natural law,” the positivist must draw some prin- 
ciples smacking very much of the a priori. Law cannot be based 
absolutely on mere practice alone; there must be some first prin- 
ciples—some of what John Fischer Williams calls “original law,” 
some fundamental norms of right conduct appealing to the men- 
tality of mankind—to which to attach custom and practice. Neither 
positivist nor naturalist can or should avoid these underlying 
“oughts.” : 
The point at issue here is to indicate that the cleavage between (are 
positivism and naturalism is more apparent.than_real, and that 
each has gone astray in regard to his first principles. The meta- 
physics of the positivist in regard to sovereign rights and equality 
is as absurd as that of the naturalist ever was. The former has been 
derelict in not admitting that all is not practice and that he has had 
to reach into the naturalist store-house for some basic conceptions. 
Realistic international law today must admit of some “original 
law,” e.g., pacta sunt servanda (with qualifications), but the posi- 
tivist superstructure of sovereign and unqualified rights, reared 
upon no truly valid first principle and unrelated to fact, contains 
so much rubbish that its early destruction is to be devoutly hoped 
for. This does not signify, however, that with the toppling of sov- 
/ereignty, it should be concluded, with the neo-naturalist, that 
‘somehow the law has stepped into the void and filled all the gap- 
ling holes which the sovereignty doctrine has helped to perpetuate. 
The term “sovereignty” is the bane of political theory and in- 
ternational law. Applied originally to some person or group within 
the state, it became fastened upon the state itself, and for inter- 
_Mational law purposes, was made the necessary ingredient in state- 
hood; No political entity could be a state unless it was sovereign, 
-i.e., úřless it possessed complete political freedom, or rather, unless 
there existed no higher political authority above it. The theory of 
sovereignty, when first grafted on to international jurisprudence, 
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reflected an objective condition of fact at a time (about the end of 
the eighteenth century) when the independence of nations was 
being stressed and when the bonds of law were relatively few and 
tenuous. If sovereignty meant supreme political power, how was, 1 
an entity, possessing such power, to be conceived of as in any way 
bound by law? The positivist met this dilemma most ingeniously 
by the device of consent, which in theory bridged the chasm be- 
tween freedom and legal restraint by maintaining that a’state, in 
the exercise of its sovereignty, “consented” to be bound by a legal 
rule, and once having consented, that consent could not be with- 
drawn. Why not? From whence but “original,” or natural, law did 
he positivist derive that needed and saving device? Once in the 
‘law, the mighty sovereign, still ‘free?’ and endowed with supreme 
‘power, could not extricate himself: {Consent was irrevocable. No. 
other system of law has been based: upon premises such as these 
which derive the binding nature of the rules from the consent of 
the subjects of the law alone, and which thus place the law upon a 
strangely artificial and fragile basis. The dubious character of such 
an arrangement is apparent in several ways. When new states are 
‘admitted into the circle of states, they are bound by international 
v law, though they never furnish any formal signs of accepting it. 
The positivist says that in being admitted, they thereby “consent.” 
` To such weird fictions must the positivist resort in order to bolster 
his system. Furthermore, the stress upon sovereignty and all that 
that undesirable word connotes in the way of freedom of action, 
power, and irresponsibility has been almost disastrous from the 
join of view of building up a sense of obedience to law.Un fact, the 
use of the term is almost the negation of law, emphasizing as it does 
the power_of the subject rather than the force of the rules sup- 
posedly restraining the subject) (If sovereignty is to be admitted| 
‘into the legal edifice at all, it would seem more logical to follow thell 
lead of the “auto-limitationists” like Jellinek, who simply asserted! 
that sovereign states were bound to the law only when they wanted 
to be so bound and that obedience was purely voluntary. : 

It is not denied that there is a large area in which governments 
may and do act as they please, unhampered by legal restrictions; 
but to call the state, for which the government is supposed to be 
the agent, sovereign is most unfortunate. From the legal point of 
view, it is meaningless to have the subjects of the law called ‘“‘sov- 
Aa is a contradiction in terms—and from a more general 


tN 





488 THE AMERICAN POLITICAL SCIENCE REVIEW 


viewpoint, it is confusing to talk of sovereign states bound to law, perm 


because sovereignty cannot readily be disassociated from its his- 
toric implications of power and unmeasured freedom of action. 
Instead of that misleading word, it is suggested that it “would be 
better to talk in terms of authority, a less resounding word, to be 
sure, but far better adapted to legal thinking. According to tradi- 
tional international-law ways of reasoning, domestic or municipal 
law is made by and is under the domination of the “sovereign” 
state, which turns about and “consents” to be bound by interna- 
tional law. The latter is hence construed to be something in- 
trinsically different from municipal rules and separated from them 
by the mystic charm of sovereignty. Such a division between the 
types of law is both unreal and harmful. As the historical jurists 
have pointed out, and as some writers like Krabbe’ and the monists 
of the Vienna school, among others, have stated, all law, interna- 
tional and municipal, is generically the same, and rests upon the 
same sort of foundations. Would it not be more logical and more in 
correspondence with the facts to think in terms of a chain of 
authorities, linking the local through the national to the interna- 
tional, each authority having a measure of freedom in its sphere? 
To avoid vain arguments over priority, this chain should be visual- 
sized horizontally rather than vertically. Certainly the national 
‘authority in most cases has a preponderant influence in law-mak- 
ing. But is the law restricting and restraining it in its dealings with 
other national governments, whether that law has come into being 
“unconsciously” by custom and usage or more formally by treaty 
and agreement, of a vitally different character? Is it not Just as 
binding, just as legal, as the law governing local bodies? So much 
of international law is still “universal custom” to which no specific 
consent has ever been given, so much has just appeared, that sov- 
ereign consent is not needed to make it legally binding. The process 
of new law-making, internationally, does at times require the more 
formal consent of governments. That is but international law’s 
familiar and crude method of “legislation,” the resultant law being 
„Similar in kind to that of a domestic Congress. Sovereignty and 
‘consent are not required to explain the obligatory force of interna- 
‘tional rules. 
The historical school is useful on this score to point out that all 
law at first merely grows, is formed not by conscious direction but 
5 The Modern Idea of the State, Chap. 4. 
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by habit, and then later on is placed upon a more rational basis 
as men consciously plan and make rules for their affairs and inter- 
ests. It is virtually impossible to define law arbitrarily, but practi- 
cally it consists of those rules which the bulk of the subjects regard 
as legally binding, whatever the source of that binding quality, 
whether it is because the rule is enforced by a superior, because it 
has an ethical content, or because it is derived from a law of nature 
or from a collective will. Domestically, law is what most of the 
people obey and feel that they should obey. Courts and legislatures 
help to formulate, preserve, and present the rules, but law is mass 
custom in the long run. The people are both under and over the 
law: they obey it and they create it. Similarly, internationally, a 
body of rules has grown up which heads of states feel that they 
should obey, whether out of conscience or because the law appears 
to represent long-run general interest, or both, (Law supposedly is in 
the general interest, and when obeyed consciously—most obedience 
is due probably to inertia—is followed for that reason. Many of 
the so-called rights and regulations of international law cut 
athwart what certain powers conceive to be their interest, and if it 
is disobeyed long enough and if new customs arise in their place 
old law is gone and new has appeared. The international legislative 
process is halting and awkward, but that is no excuse for resorting 
to sovereignty and consent and to placing international law upon 
a basis different from all other types. International law is binding 
for the same reasons that other law is binding, and the interna- 
tional lawyer should not have to explain the sources or the obliga- 
tory effect of his rules any more than does the municipal lawyer. 
Those, as Professor Brierly has aptly stated,’ are problems for polit- 
ical theory and psychology. By placing his law upon the consent 
jor order of a determinate sovereign, though a many-headed one, 
‘the positivist is really being Austinian and is actually supporting a 
notion of law which is notoriously unsound. Law is more than a 
system of orders or commands resting upon the pleasure of defi- 
nitely identifiable agencies or sovereigns. Such may be the case for 
new law which is international in its making, but not for the great 
body of it which, along with the new, is supernational when made. 

The elimination of sovereignty would not only remove the con- 
fusion surrounding the meaning of a term which all too frequently 
connotes an absence of legal restraint and is needless for an under- 

ë Krabbe, The Law of Nations, p. 51. 
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standing of the essential nature of the law, but it would also do 
away with the vain hunt for “sovereign” states. Is Cuba sovereign? 
Is Danzig a state} Useless and pointless debates have been and 
can be staged upon these unprofitable items: The new Harvard 
research codes and some recent volumes like that of Bustamente 
ignore such questions, operating upon the far sounder premise that 
“any political entity carrying on international relations is a state 
or a member of the community of nations. All states are restricted 
to some degree by outside legal and political considerations; the 
United States as a member of the International Labor Organiza- 
tion is subject to certain obligations; so is Egypt with regard to its 
treaty with Britain. To call some sovereign and the others par- 
tially or quasi-sovereign does not help to clarify the situation. All 
states or political entities possess authority to do certain things, 
and all are limited—even the greatest of Powers—in much of what 
they: can legally do. The differences between states are not in re- 
: gaid to an elusive, mystical sovereignty, that is, a difference in 
‘kind, but a difference in degree of authority. (The Danube Com- 
mission, Vatican City, the British Empire, and Lichtenstein have 
rights and duties within the sphere of their authority; and whether 
that authority be granted by treaty, charter, or historic position 
makes no difference in essence between the entities. Each has 
“authority of some sort, large or small. The kind and amount of 
‘authority, not sovereignty, should be the objective sought: 

Too often has international law, even by its devotees, been 
looked upon as a strange and peculiar branch of law, separated 
from other forms by that dazzling, bewildering something called 
sovereignty. Further, the absence of definite, positive sanctions 
has convinced the layman that international law is not “real” law, 
and has driven the international lawyer to make endless explana- 
tions and apologies. Sanction, however, in the sense of a specific 
penalty to be imposed for a breach of the rule, is not the all-im- 
portant ingredient in law. The term law is more subtle than that. 
The primary element, as stated above, is the recognition on the part 
of the mass of the subjects of the law that they ought, and that it is 
to their interest, to abide by a given rule whatever its origin. Both 
“ought” and more mundane “‘interest”’ are involved in that com- 
plex nexus of law. Where a sense of ought or interest is lacking, 
a rule, despite a battery of formal penalties (e.g., the law of prop- 
erty in the Pennsylvania anthracite regions) is not true law. What 


WHAT IS THE TROUBLE WITH INTERNATIONAL LAW? 491 


the law is at any given moment may be difficult to determine, but 
it is submitted that wherever there is any community or society, 
certain rules evolve which the members of that community regard 
as law and which they feel ought to be obeyed. Specific penalty 
threats help to induce conformity on the part of an unwilling 
fringe, but if the fringe of dissidents increases to become the core, 
all the penalties in the books cannot restore vitality to the now 
disregarded rule. Is the latter still “law”? Technically,’ perhaps, 
until repealed formally or by public burial through usage. 
‘International law, therefore, intrinsically is no different from 
any other form of jurisprudence. The rules in regard to treaties 
and to diplomatic immunities are based upon the same type of 
community of interest and mutual need in the world society as 
exists behind the rules of contracts or of traffic regulations in the 
smaller domestic sphere. What differentiates international law 
from other law is not a matter of sanctions, sovereignty, and con- 
sent, but the question of the community to which it applies.} } ! (There 
‘is not so much of a community internationally as there is ‘nation- 
ally; therefore, there is less law in international relations than in 
domestic.) That is all. The difference is not in kind but in extent. 
Rules which states feel to be to their interest to obey, and which 
in time they consider ought to be obeyed, states for the most part 
will obey, without the need for comprehensive sanctions. It is the 
same for individuals within the state. ) 
pace is lacking for a more thorough probing into the nature of 
law; a question which has been flirted with above in order to indi- 
cate some of the misunderstandings with which the ordinary stu- 
dent emerges from a study of international law. The usual text- 
book talk about absolute rights, sovereignty, consent, and sanc- 
tions is a jumble of words which leads the student to believe that 
international law is a unique kind of law. A further misconception 
frequently apparent is the belief that international law is a com- 
pact little system capable of covering most of the disputes be- 
tween nations. What is suggested for international lawyers is that 
(1) they regard their laws as the product of a community, with 
bases identical with those possessed by rules in other communities, 
(2) they frankly admit that the extent of international society is 
relatively small, with a true community of interest existing on a 
rather limited number of topics, and (3) they pay more attention 
7 Ibid, 
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to-the actual practice of states, regardless of fictions of-soverteignty 
and equality, in order to determine whether new community rules 
are arising. Then, in answer to the query, What is the matter with 
international law?, it could be stated that (1) the current orthodox 
theory of international law is false, (2) too much is claimed for 
the law by its votaries, and (3) the lawyers have too long ignored 
certain political practices, which if brought within the range of the 
law, might make observance of the latter more palatable to exist- 
ing nations) 

And whdt of the positivists and the naturalists? As previously 
suggested, both have contributed and can contribute much to 
international law. In every community there are certain first prin- 
ciples upon which the edifice of the law is reared. Call them “nat- 
ural” law, “original” law, “true” law, “fundamental” law, or 
Ursprungsnorm—it makes no difference. Without first principles, 
such as pacta sunt servanda, there can be no society and no law. 
Where do they come from? No conclusive answer can be given, 
but for legal purposes it is sufficient to note that they come into 
being and exist whenever human beings create a common society. 
Are they moral or legal? They are both, and it is just here that the 
Vienna school writers, so stimulating in many respects, wander 
into arid realms in their endeavor to separate “pure” law from 
“pure” morals. No clever surgery can neatly sever the two, even 
were such an operation desirable, which it certainly is not. The 
positivists can never escape from first principles, which are rules 
based upon something else than practice, though intimately re- 
lated to practice. Law_is more than mere practice, and it is more 
than a set_of legal-moral imperatives. To slip into Kelsen ver- 
nacular, a legal norm (rule) has no meaning unless it is supported 
by considerable practice, and practice alone is not law unless there 
is an “ought,?’ something truly normative, involved. International 
law, and all law, is hence a complex blend of what is done and 
what ought to be done. True positivism, therefore, should look to 
see what states actually do and what they believe they ought to 
do, and abandon the futile stress upon sovereignty and consent 
which have so little bearing upon the actual legal scenę (The posi- 
tion here taken might also be termed “naturalism,” in that the 
element of first principles is heavily emphasized; but the term 
“positivism” seems preferable, if it is kept clear that something 
' imore than mere practice is being considered as law! 
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As a result, international law emerges simply as those rules which 
states actually consider that they ought to abide by. Gone are 
rights antecedent to the community. Gone are sovereignty and 
for the most part consent, though the latter is needed for new laws. 
The number of rules is limited, far more limited than any text- 
book admits, because the community is so restricted in scope; but 
it is suggested that some of the behavior of the great states— 
behavior frequently contrary to the accepted tidy theories—should 
be scrutinized to see if in such practice sufficient oughts are not 
developing to warrant the appellation of “law in the making,” 
though it is recognized that this means courting the danger of 
giving legal sanction to certain aspects of power politics. The Per- 
manent Court of International Justice has recognized this point 
both in the Lotus decision and in the Danube Commission case,,, ~~ 
in which it made it clear that for custom to become law there must 
be a recognition that the usage “ought” to be followed. Note the 
compound of ought and practice. However, if states acquiesce long 
enough in certain practices, may not these practices come to have 
the character of law? The Monroe Doctrine would seem to be in- 
cipient law, though the orthodox shudder at such heresy. If it is 
objected that this is merely dignifying policy with the title of law, 
the retort may be made that in many respects law is simply crys- 
tallized policy. No attempt is here made to go beyond suggesting 
a new approach, but by some such means perhaps international 
law could be brought more into line with reality and would be re- 
moved from that fanciful realm of equal, sovereign, absolute rights 
which in practice are so frequently violated{ By insisting upon the}: 
maintenance of such fictions, international lawyers only lead them- 
selves and their students astray and bring the law into disrepute; 
IA case in point is the Far Eastern situation, in which, instead of the Y 
clear-cut lines of jurisdiction and independence so dear to the hear 
Aof the usual positivist, is found a condition of legal osmosis with) “7 
Japanese and Chinese oozing into one another in most shocking} 
fashion) A 
Finally, even though a clarification and simplification of the 
fundamentals of international-law theory and an orientation to- 
ward political realities would immeasurably help the science of in- 
ternational law, the narrow scope of the law must be freely ad- 
mitted. There is a considerable body of international law, true law, 
in every sense of the word, but there is no point in pretending that 
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international law is of vast extent when the world community of 
interest hardly goes beyond such prosaic items as weights and 
measures, bubonic. plague,..and the. rights. .of .diplomats. And if- 
world society is to be divided into different fighting faiths, vir- 
“tually” all first principles may. crumble; for what mutual interests 
‘and oughts exist between a fascist and a communist except a de- —~ 
sire for one another’s extermination? Law can scarcely be ex- 
pected to fill such a yawning gulf created by social division. Inter- 
national society and international law may well disappear if states 
eae to align themselves along class lines, a phenomenon with ` 
‘which modern international law must deal, as it had to face re- 
dligious cleavage during its infancy three hundred years ago. 


AMERICAN GOVERNMENT AND POLITICS 


Theory and Practice of State Administration. We all recognize the 
revolutionary technological changes in our culture during the last fifty 
years, but we frequently ignore the fact that we adjust our daily lives to 
these changes much more readily than we modify our social organizations 
and the theories by which we justify them. Most of our organizational 
changes have been hasty efforts to meet immediate needs. The result is 
patch-work which often fails to work at all or works badly. We justify 
these hodge-podge constructions by giving lip-service to out-moded 
theories which perhaps were sound before modern technology created a 
new world of social reality. At any rate, serious students observe many 
contradictions between what we actually do and the reasons which we 
give to justify our behavior. These “reasons” are more often what psy- 
chiatrists call rationalizations than what scientists would accept as 
rational theories. 

This discrepancy between theory and practice is especially patent in 
the political institution. Modern technology has compelled a vast increase 
in governmental activities.1 The new functions have been added in a 
higglety-pigglety, haphazard fashion to a governmental structure that 
is still about what it was in the simple, rural, handicraft, man-and-horse- 
power, pre-Civil War era. The result in practice is confused, contra- 
dictory, and almost unworkable government, especially in the states. 
There have been few fundamental changes in either the structure or 
theory of state government. We still believe that what was good enough 
for the pre-machine age Fathers is good enough for us, even though the 
result is semi-anarchy, inefficiency, waste of money, and failure to do 
well what obviously must be done. 

We still give lip-service to the political theories with which we were 
born. Millions of Americans still accept such “principles” as: that govern- 
ment is best which governs least; one man is as good as another; all men 
are born with certain inalienable rights; any official entrusted with power 
is likely to abuse it and therefore we must have three independent 
branches of government, thoroughly checked and balanced; citizens can 
wisely decide any issue by ballot; the people are always right; laissez- 
Jaire is fair enough; all men have equal opportunities; our natural re- 
sources are unlimited and competition is the life of trade; bicameral 


1 In California, state functions grew from 73 in 1880 to 414 in 1931. W. B. 
Graves, American State Government (1936), pp. 372-373, H. D. Simpson admits 
this, but says the ratio of governmental activities to the sum total of human activi- 
ties is probably no greater now than it was in the laissez-faire era a hundred years 
ago. “The Problem of Expanding Governmental Activities,” Amer. Econ. Rev. 
(Supplement), Mar., 1934, p. 154. See J. W. Martin’s discussion, ibid., pp. 162-165, 
for the effect of technological changes on state government. 
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legislatures are really deliberative bodies, but they cannot be trusted to 
meet very often nor to sit very long; competent administrators and judges 
can be selected and elected by omnicompetent citizens, but only by means 
of political parties, preferably by two; politics, graft, and inefficiency are 
inseparable; states are sovereign, and local political units must be small, 
hence centralization inevitably leads to bureaucratic tyranny. These and 
many similar ideas are widely held, even though our actual experience 
proves them false or only partly true. 

From time to time, our traditional theories conflict with political and 
social realities; then we see specters of fascism and communism and begin 
to doubt the virtues of democracy. We wonder whether the Democratic 
Dream is merely a dream after all—and a bad one. After fighting a tragic 
war to make the world safe for democracy, we begin to ask seriously just 
what this vaunted democracy really is, if it is. We are forced to redefine 
many traditional democratic concepts, to reformulate our theories, and 
to attempt political and social reorganization to realize our democratic 
objectives. 

A previous paper outlined a state government in harmony with the 
technological realities of our present and probable future.? Therein it was 


argued that the concept of checks and balances is unsound in theory and.: 


unworkable in practice; that the legislative function is basic to demo- 
cratic government and therefore must be performed continuously by a 
small number of experts, subject to the will of the people expressed both 
at the polls periodically and continuously through interest and pressure 
groups; that the political institution is a universal societal structure by 
which the corporate will is formulated and executed through organic 
legislative-administrative-judicial activities. 

A state government was suggested in which a one-house legislature of 
not more than twenty-five well-paid, highly qualified members should be 
elected for long, overlapping terms from a few large districts into which 
the numerous counties should be merged. The legislature should be in 
continuous session; an expert reference and drafting service should be 
provided; a somewhat difficult initiative, referendum, and recall system 
was outlined; provision was made for integrating the legislative functions 
with the various vital interest groups. The relation of the judicial and 
administrative systems to the basic legislative organization was briefly 
indicated. The present paper will suggest an administrative system in 
harmony with the above theory of state government. 

Administrative reorganization began in 1917 when Illinois consolidated 
most of its boards and commissions into nine departments directly respon- 
sible to the governor. Since then, more than half of the states have 


2 Read Bain, “Technology and State Government,” Amer. Sociol. Rev., Dec. 
1937, pp. 860-877. 
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adopted similar systems, and most of the others have considered doing so. 
Administrative consolidation increases the power and responsibility of the 
governor, saves money by elimination of duplication, by budgeting and 
centralized purchasing, furthers the short ballot, and extends the merit 
system in selection and promotion of employees.® 

Most students regard this movement as fundamentally sound, although 
some criticisms have been made.‘ Because state functions increased so 
rapidly during the period of administrative reorganization, it is not sur- 
prising that the promised economies have not materialized. The increased 
costs might have been greater under the old system, though it is difficult 
to prove. Nor is it wholly convincing that the per capita costs in un- 
reorganized states is greater than in reorganized states. For example, in 
1932, ten of the eleven states reorganized between 1917 and 1923 had 
per capita costs lower than those in adjacent states with comparable 
social and economic conditions. In the single exception, Kansas and Ne- 
braska, the unreorganized Sunflower state wins by 57 cents. This is due, 
perhaps, to the doubtful economies of Governor Landon. Population 
densities are greater in some of the reorganized states. There is a rough 
inverse relation between density and per capita cost of government, but 
this i is probably not sufficient to account for the $9.14 difference between 
“Ohio and Michigan or the $37.48 difference between Maryland and 
Delaware.’ We should have to equate many other factors before a fair 
conclusion could be reached. It is still more difficult to determine how 
much the widely ramifying activities of state government should cost. 
What can be done, perhaps, is to indicate possible savings by appropriate 
changes in organization. However, certain services must be rendered, and 
others are highly desirable and socially beneficial, no matter what they 
may cost. “Best service for least cost” is a good slogan, but it raises more 
questions than it answers. What services should be performed? What 
criteria of quality shall be formulated, and how? Shall first costs or long 
time costs guide our expenditures? These questions cannot be answered 


3A. W. Bromage, State Government and Administration in the United States 
(1986), p. 341; W. B. Graves, American State Government (1936); p. 360; A. N. 
Holcome, State Government in the United States (3d ed., 1931), Ch. 11. See also 
the works of J. M. Mathews, J. A. Fairlie, R. Moley, G. Weber, A. E. Buck, and 
reports of reorganization commissions in various states, especially Illinois, New 
York (1919, 1926), Ohio, Virginia, Massachusetts, Kentucky, Tennessee. 

4¥,. W. Coker, “Dogmas of Administrative Reform,” in this Review, Aug., 
1922, pp. 399-411; for difficulty of measuring financial effects, J. M. Jacobson, 
“Evaluating State Administrative Structure—The Fallacy of the Statistical 
Method,” ibid., Nov., 1928, pp. 928-935. 

5 Data for density and per capita cost are for 1930 and 1932. Statistical Abstract 
of the United States, 1934, pp. 3 and 202. Of 26 states with per capita costs above the 
average, 16 had densities below the average. 
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intelligently without extensive research and the subsequent creation of 
socially intelligent public opinion. 

It is notorious that both reorganized and unreorganized states were 
practically demoralized by the impact of the depression. The federal 
government came to their rescue. It is clear, as Simpson has pointed out, 
` that many states have developed an almost parasitic relation to the 
federal government, and it will be a difficult and disillusioning period 
when they are finally compelled to depend upon their own resources. 
This parasitism was due, Simpson thinks, to the fact that the period 
1920-30 was one of “conspicuous governmental incompetence” charac- 
terized by the “growth of a deep penumbra of racketeering practices 
around the ragged fringe of corrupt and incompetent government.” The 
causes of the collapse were chiefly the outworn revenue system, the con- 
fusion and overlapping of administrative functions, and the low type of 
officeholders’—some of the very things administrative reorganization 
proposed to remedy. The result of this financial dependence on the federal 
government, as well as many other New Deal innovations, undoubtedly 
will be an intensification of the trend toward centralization that has been 
going on since 1890. This means continued extension of governmental 
functions in response to the technological changes which show no sign 
of abatement and the ever-growing demands of recreatidn, education, 
health, welfare, economic regulation, and social security which are in- 
evitable results of technological innovation and elaboration. This will be 
as true of state as of national government. As the states lose their au- 
tonomy to the federal government, so the county and local governments 
are likely to become administrative units of centralized state govern- 
ments. 

The governor has gained power and responsibility in the reorganized 
states, but he is still elected, and in all but Maine, there are several other 
elective state officers. So the governor and the elective officers must be 
politicians first and administrators second. In such cases, state govern- 
ment frequently becomes an inefficient and unedifying spectacle. Further- 
more, many boards and commissions have not been departmentalized. 


6 H. D. Simpson, citation in note 1. R. S. and H. M. Lynd, in Middletown in 
Transition (1937), pp. 120-128, 342-3438, and elsewhere, give many instances of 
this parasitic effect. On the whole, however, they seem to think the long-run effects 
may be beneficial. For an intensive study of small community parasitism, see C. C. 
Zimmerman et al, “Littleville: A Parasitic Community During the Depression,” 
Rural Sociology, Mar., 1936, pp. 54-72. See also, L. L. Ecker-R, “Revenues for 
Relief,” State Government, Nov., 1934, pp. 235-246. Sixteen states had 15 per cent or 
more of their total population on relief—six, 20 per cent or over—in July, 1934. 
Altogether, 13.8 per cent of the total population of the United States was on relief. 
During 1933-34, the federal government furnished 63 per cent of relief funds, local 
communities 21 per cent, states 16 per cent. 
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Massachusetts is one of the best governed states, but about 80 of its ad- 
ministrative units are not departmentalized, and some of them are prac- 
tically independent of the governor.” The same is true in other states. 

Administrative reorganization can do little to shorten the ballot. Until 
county and local governments are also reorganized, the costly and dis- 
graceful farce of too frequent elections of too many and too incompetent 
officials will continue. Albright found that Indiana had 319 names on its 
14-square-foot (2,016 sq. in.) ballot in 1932, This is the most, terrible 
example, but the thirty-one party-column states averaged 101.7 names 
and 564.6 square inches of ballot. The 16 office-column states were only 
slightly better. While the average number of state-wide propositions was 
only about 3.5, California, Louisiana, and Oregon had 20, 17, and 13, 
respectively.: We still have a long way to go before we get a ballot upon 
which even political scientists will have a fighting chance to vote in- 
telligently. 

The cost of elections is little short of a scandal. Pollock found that 
1,600,000 more ballots than were needed were printed in Michigan. The 
cost of the primary and general election in 1932 was well over a million 
dollars, and would be about the same for non-presidential years. The costs 
in various counties differed so much that one is almost forced to suspect 
graft. The cost for the whole state was $0.557 per registered voter and 
$0.415 per vote cast in the two elections. Incidentally, only 67 per cent 
of the eligible voters registered in this extremely hard-fought campaign, 
and of course a great many of them did not vote.” In a similar study, 
Harris found a cost of $2.13 per vote in Columbus over a four-year 
period. Eight leading cities had costs between one and two dollars. Min- 
neapolis and Salt Lake City were lowest, with $0.37.1° When we add the 
increasing costs of electioneering, it is obvious that elections are very 
expensive. If rather rigorous criteria for candidacy were established, it 
might be more satisfactory to flip a coin. 

The merit system has not fared much better. Bromage says that over 
half of the states do not accept it in principle, and Graves that the civil 
service has not done what we expected—there has been political inter- 
ference, legislative preferences (especially to veterans), and a general 
tendency to reduce the efficiency of employees.” No merit system will 


1 Mass. Manual for the General Court, 1937-38, pp. 255-284. 

8 5. D. Albright, How Does Your Ballot Grow? (1933), quoted by Graves, op. cit., 
pp. 117-118. 

® J. K. Pollock, “Election Administration in Michigan,” Nat. Mun. Rev. (Supple- 
ment), June, 1934, pp. 343-359. 

10 J. P. Harris, Election Administration in the United States (Washington, 1934), 
pp. 386-387. , 

u A. W. Bromage, op. cit., p. 382; Graves, op. cit., pp. 345-349, See also the work 
of L. D. White, L. Brownlow, L. W. Wilmerding, W. F. Willoughby, and the two 
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ever work satisfactorily until sound principles are formulated as to pre- 
cisely what functions should be under civil service, how public servants 
shall be trained and selected, how they shall be promoted, and how in- 
competency may be dealt with justly and quickly. Any civil service which 
makes tenure so secure that incom'petency is fostered, which perpetuates 
friction and conflict where personal and confidential relations are pre- 
requisites for efficient performance, which makes seniority the sole or 
principal criterion for promotion, which permits, if it does not create, 
discourtesy to the public, and which can be subverted by politics, “pull,” 
and pressure—such a civil service cannot be justified by sound theory. 
To say such a system is “better than a spoils system” is certainly a weak 
defense. 

Centralized purchasing has made more progress and has effected con- 
siderable savings, but the opportunities here are still largely unrealized, 
even in the reorganized states. When Forbes wrote in 1929, 36 states had 
central purchasing, but in only two, West Virginia and Kansas, was the 
purchasing completely centralized. The most common exceptions are the 
educational, penal, and custodial institutions, and military, highway, and 
printing purchases. Forbes rightly points out that the proper principle 
of exception is classes of commodities, not classes of agencies. In over 
half of the states, the purchasing agencies were boards. Forbes regards 
this as the least effective type of organization. Much improvement may 
be expected here.!? One phase of central purchasing sadly neglected in 
states is the development of testing, standardization, and specifications. 
Central purchasing was well under way a decade or more before adminis- 
trative reorganization began, but it cannot produce the best results until 
the state governments have been completely reorganized. 

The foregoing remarks deal with conditions which administrative re- 
organization was supposed to remedy. Some improvement has occurred, 
particularly in monetary savings; certainly, gubernatorial power and re- 
sponsibility have increased, and there has also been some integration of 


reports of the Commission of Inquiry on Public Service Personnel, Better Govern- 
ment Personnel and Problems of the American Public Service, both published by Mc- 
Graw-Hill in 1935. Also E. D. Graper, “Public Employees and the Merit System,” 
Annals Amer. Acad. of Pol. and Soc. Sci., Sept., 1935, pp. 80-89. For criticisms of 
the merit system, see T. J. Haggerty, “Spoils and the Racket,” Annals, Jan. 1937, 
pp. 17-21. This entire issue is devoted to public personnel problems. See especially 
articles on training and internship by Wingo, Reeves, and Miles. 

12 The best treatise on this subject is R. Forbes, Governmental Purchasing (New 
York, 1929), but state purchasing is treated only slightly, and the book is, of course, 
nearly ten years out of date. See also L. D. White, Trends in Public Administration 
(New York, 1983), pp. 201-209. Up-to-date research in this field for states is greatly 
needed. 
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diffused and overlapping agencies. The same trends can be observed to 
a lesser degree in the states not formally reorganized. 

We cannot discuss the practices of state administration in much detail. 
It is notorious that most states are as grossly inefficient in what Graves 
calls the line services as they are in the staff or housekeeping functions. 
The administrative costs of the legislative and judicial branches must be 
included in the second category. While they do not constitute a very 
large proportion of the total moneys spent, there can: be no question that 
bicameral legislatures, with hundreds of members and a cumbersome, 
antiquated organization, spend much more than necessary and do a 
much poorer job than ought to be and can be done. New Hampshire has 
448 members in its legislature; Connecticut, 297; Massachusetts, 280; 
Vermont, 277; North Dakota, drought-bitten and poverty-stricken, 260; 
Georgia, 257; and 16 other states have over 150 each. Thirty states limit 
sessions to 60 days or less per biennium; hence, they do not get much, 
nor very good, legislative service for their money. The result is an in- 
creasing number of special sessions, with greatly increased expense.’ 
When we contrast this with Nebraska’s brief unicameral experience, we 
must conclude that great savings and better legislative service are likely 
to come from small one-house legislatures. The first one-house legislature 
in Nebraska is non-partisan, over one-third of the members are college 
graduates, 17 others have attended college, and more of the members 
have had legislative experience than in any other legislature in Ne- 
braska’s history.” Yet in the recent vote conducted by the American 
Legislators’ Association, 59 per cent of the respondents were against uni- 
cameralism. Political scientists and professors voted for it, 85 per cent 
and 80 per cent; officeholders and Nebraska representatives voted against 
it, 75 per cent and 80 per cent; editors managed to hit the average exactly, 
as all good editors should.*¢ 

In staff services, it is clear that great savings and much better per- 
formance can be obtained by improving elections, tax systems, central 
purchasing, budgeting and accounting, selection and management of 
personnel, and by the consolidation and integration of agencies. However, 
the greatest monetary gains and improvements in performance can be 


13 A. J. Maxwell, “After Three Years,” State Government, Jan., 1934, pp. 21-23, 
says that the North Carolina reorganization (1931) has saved millions and has 
given better services; S. A. MacCorkle, “Administrative Reorganization in Ten- 
nessee,” Southwestern Soc. Sci. Quar., March, 1934, pp. 319-332, says that it. has 
not cured all the ills but has helped a great deal. 

4 State Government, May, 1930, p. 2. 

1 L, E. Aylsworth, ‘“Nebraska’s Non-Partisan Unicameral Legislature,” Nat. 
Mun. Rev., Feb., 1937, pp. 77-81. 

1 Two Houses or One?,” State Government, Oct., 1934, pp. 207-208. How many 
of the 6,000 ballots were returned is not indicated. 
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made in the line services. For example, in Massachusetts in 1935, the 
staff services cost only 13.8 per cent of the total expenditures, even when 
we include the more than two million dollars spent for military affairs. 
(One would think there was a civil war in Massachusetts!) This means 
that over $70,000,000 of the $82,000,000 spent in 1935 went for line 
services.” Other states would probably show a similar distribution. 
Proper analysis of this aspect of state government is beyond the scope 
of this paper, but it is clear that the formal organization and the out- 
moded theories by which it is justified produce confusion, waste, in- 
efficiency, and frequently graft in the conduct of the line services. 

Schools are still largely unconsolidated and are managed, or misman- 
aged, by “deestrict’’ boards; thousands of able-bodied criminals lie idle, 
each costing from three to five hundred dollars a year, while the state is 
paying private contractors, often too much, for various types of con- 
struction; the state spends millions to keep men in durance vile when it 
could save millions-and rehabilitate instead of demoralizing thousands of 
men who should have been placed on probation or given early parole; 
states adopt old age pensions but still permit every county to maintain 
costly, cruel, and inefficient poor farms which are almost vacated when 
the aged poor are cared for by pensions; states spend enormous sums on 
colleges, full of duplication and inefficiency, to which students may come 
whether or not they know why they are there or whether they are able 
or willing to profit from educational opportunities; states spend great 
sums to educate doctors, lawyers, engineers, and other professional men 
and then allow them to charge what the traffic will bear, with little or no 
regard for the public welfare or societal repercussions of their activities; 
states sell liquor for revenue and for social control of drinking but they 
will not manufacture their own liquor so as to gain maximum revenue 
and complete control of the quality and quantity sold; states fine their 
citizens for driving more than forty-five miles an hour while spending 
billions on roads that ery aloud for ninety miles and permitting manu- 
facturers to build and sell cars that can hit ninety without a quiver; 
states also permit thousands of petty local traffic regulations and delegate 
their enforcement to constables and hometown J. P.’s, both of which, 
to be very charitable, leave much to be desired. One could go on if space 
and patience permitted. 

We must ask, however, what is the theory which permits such prac- 
tices? There is much confusion of opinion as to what the state should do, 
and still more as to how it should do it. Consequently, the theory is as 
bad as the practice. 

An earlier paper outlined a theory of state government consistent with 
a technologically mediated culture and suggested a frame of government 


1! Report of Commission on Administration and Finance, Part If, 1935, p. 1. 
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consistent with the theory, with special reference to the legislature. The 
organic interaction of the legislative, judicial, managerial, administrative, 
and technical functions was emphasized. In one sense, there are really 
only two political functions, viz., formulating and executing the corporate 
will. The executive would include the four last-named functions, unless 
for traditional reasons we should make the judicial a separate category. 
In actual practice, each always includes to some extent all five of the 
indicated functions. This is what I mean by the organic nature of political 
activity, the theory of which was briefly stated in the previous paper. 
It remains to sketch a frame of executive organization consistent with 
the general theory developed in that paper. 

First, the executive (with managerial, administrative, judicial, and 
technical functions) must be directly responsible to the legislature, which 
must be responsible and responsive to the people. Second, since the legis- 
lature is a small, highly qualified, and relatively stable body in continuous 
session, all policy-determining functions which our peculiar system of 
fear, suspicion, and stupidity, i.e., checks and balances, short and in- 
frequent sessions, judicial review, and so on, has delegated to boards and 
commissions, should be returned to the legislature. This greatly simplifies 
administrative reorganization. Third, since government should be more 
responsive to the actual daily needs of the people than is possible by 
means of elections, even when buttressed by initiative, referendum, and 
recall, the same principle of functional group representation outlined for 
the legislature should be applied to the executive. 

None of the executive officers should be elected. This applies to judges, 
of course, since they are really administrative officers.!8 Most of the 
governor’s duties should be transferred to the state manager. There are 
certain official, honorary occasions on which someone must speak for the 
entire state. These duties should be performed by the presiding officer 
of the legislature. Since it is an old and fairly honorable title, he should 
probably be called governor. He is the representative of the state’s real 
governing body, its legislature. 

The manager should be appointed by the legislature for an indefinite 
term and be directly responsible to it. This is not a new idea; it was pro- 
posed in Oregon in 1909 and by Harvey Walker in 1930, though both 
provided for appointment by an elected governor. Recently, however, 
Griffenhagen and Associates recommended to Wyoming a nine-to-twelve- 

18 The judiciary cannot be dealt with here except to say that the legislature 
should appoint the supreme court, which should appoint all other judges according 
to the principle of group representation; appointments should be made from a 
panel nominated by the interest groups in the jurisdiction where the judges will 
sit; recall or dismissal should not apply to judges, but every six or eight years the 


people in the jurisdiction should vote upon their retention. All judges should be 
state officers, 
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member, one-house legislature which should appoint a manager. They 
also advocated the abolition of all counties and all local schools. They 
apparently recommend a complete business corporation type of organ- 
ization.!9 

The legislature should establish general qualifications for the manager, 
among which residence should not be one. Perhaps he should be between 
thirty-five and fifty-five, since he must retire at sixty-five; he should. have 
the equiyalent of the doctor’s degree in one of the social sciences, and 
should have managerial experience in something other than a business 
corporation. When the legislature is considering an appointment, it should 
receive nominations and representations from all qualified interest groups, 
but it should make its choice upon its own responsibility. If the legislature 
wishes to remove a manager, it should give him and the interest groups 
that support and oppose him a full and fair hearing. While the manager 
is not subject to recall, if a petition is presented which bears the same 
relation to the whole state as a proper petition for the recall of a legislator 
in his district, the legislature must hold a hearing, but must decide the 
issue upon its own responsibility. 

The manager appoints, and may dismiss, all department heads, but 
he should seek and seriously consider the wishes of the interest groups 
concerned. However, he must act on his own responsibility. The general 
qualifications for administrators established by the legislature should be 
roughly equivalent to those for the manager himself, since state managers 
are likely to be recruited from outstanding department administrators. 
The manager and his departmental heads should constitute an executive 
council, meeting at stated intervals and at the call of the manager. 

The proper number of departments and the allocation of functions is 
a very important question. The present administrative reorganizations 
show only slight similarity in this respect. It is frequently argued that 
geographic and socio-economic factors differ so much that one state must 
have a department of mines, with agriculture relegated to the status of 
a bureau or division, while in an agricultural state the reverse might be 
true. This sounds plausible and in a few cases might be justifiable, but 


19 Harvey Walker, “Theory and Practice in State Administrative Reorganiza- 
tion,” Nat. Mun. Rev., April, 1930, pp. 249-254. After criticizing wholesale reor- 
ganizations, Professor Walker offers more radical proposals than any thus far 
adopted. However, the governor is retained as an elective officer and made the 
center of the government. Professor Walker’s idea is essentially political. The 
Griffenhagen proposal, on the other hand, appears to be entirely economic and 
seems to ignore the social and political realities which are basic to the problem. I 
have not, however, been able to get the entire report. See Kirk H. Porter, “Surveys 
of State Administrative Organization: Iowa and Wyoming,” in this Revisw, Vol. 
28, pp. 481-488 (1934). The Iowa report by the Brookings Institution is very 
conservative; the Griffenhagen report (Wyoming) is almost startling. 
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the crying need for uniform state action on an increasing number of 
matters and the need for comparable statistics of state activities make it 
highly desirable that there be as much uniformity as possible in the 
organization of all the states. 

Most states could probably put all their agencies under the nine de- 
partments named below with much more logic than exists in the present 
departmentalization of any state. To make possible any meaningful dis- 
cussion in the executive council, the number of persons present should 
not exceed 10 or 12. Since the manager will always be present, and usually 
one or two division heads, the number of departments should not exceed 
nine. Perhaps seven would be better. The fewer the departments, the 
less-the cost and the greater the visibility, responsibility, and general 
efficiency of government. The suggested divisions and their allocation 
should not be taken very seriously. To do this job properly in any state 
would require a great deal of research, and even then, there would have 
to be revisions and transfers in the light of experience. New functions 
will be added from time to time, and some old ones will disappear. How- 
ever, most of the functions now performed in the several states could, 
with some semblance of reason, be placed in the following departments 
and divisions. Two departments are suggested which are not now found 
in any state, but the technological nature of our society requires that the 
functions of these departments be vastly extended beyond what now 
exists. As time goes on, these extensions will inevitably occur. 


1. Department of Finance. Divisions: Audit and Accounting, Banking, 
Budget, Corporations, Insurance, Purchase. 

2. Department of Revenue. Divisions: Automobile, Liquor, Pensions, 
Special Funds, Taxation. 

3. Department of Law. Divisions: Court Practice, Elections, Inspection, 
Investigation and Advice, Police and Militia, Public Utilities, Safety. 

4. Department of Health. Divisions: Contagion, Hospitals, Mental Hy- 
giene, Sanitation and Prevention. 

5. Department of Social Work. Divisions: Child Welfare, Dependency 
Institutions, Family, Outdoor Relief, Prisons, Probation-Parole-Pardon, 
Recreation. 

6. Department of Education. Divisions: Adult Education, Curricula, 
Institutions, Libraries and Museums. 

7. Department of Conservation. Divisions: Agriculture and Soil, Fish and 
Game, Highways, Parks, Public Works, Water-Forest-Minerals. 

8. Department of Personnel. Divisions: Civil Service, License and Ex- 
amination, Personnel Records, Teacher Certification. 

9. Department of Research. Divisions: Departmental Research, Plan- 
ning, Reference and Drafting, Statistics and Records, Testing Labora- 
tories. 


Administrators would bear the same relation to division heads that 
the manager bears to the administrators. The administrator is manager 
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of his department, and division heads are managers of their divisions. 
The general qualifications of the division heads should be established by 
law, but appointment and removal should be the sole responsibility of 
the administrator under the group representational plan. It is clear that 
some officials appointed by division heads would bear the same relation 
to them as division heads bear to administrators; for example, presidents 
of colleges, superintendents of hospitals, chief engineers, park super- 
intendents, and so on. Such appointments should be made under the 
group representation plan, perhaps in some cases only from names sub- 
mitted by designated interest groups. Such appointees should have a 
free hand to choose their own staffs outside of the civil service when the 
function depends upon personal and professional qualities difficult or 
impossible to test by civil service methods. This would be true of private 
secretaries, teachers, lawyers, doctors, and some types of social workers. 
In such appointments, secure tenure should be insured with dismissal 
only after a fair hearing. 

In general, all technical, clerical, skilled, and unskilled services should 
be under a classified civil service designed to obviate the defects noted 
earlier in this discussion. The adoption of the proposed legislative and 
administrative system would automatically solve many of the most vex- 
ing civil service problems. In all types of service which deal directly with 
the public, a system of merit-rating on such traits as courtesy, alertness, 
eagerness to be of service, tact, patience, etc., and their opposites, as 
well as performance on standardized tests, should count heavily in pro- 
motion, demotion, and dismissal. Every employee should have his com- 
plete record kept in the department of personnel. The general principles 
of modern personnel management should be observed. Among these are: 
initial care in selection and assignment, opportunity for growth on the 
job, transfer rather than dismissal, dismissal only as a last resort after a 
fair hearing. 

Provision should be made for administrative courts in connection with 
each department. Every administrative officer has to formulate rules in 
order to execute the law. Interpretations of administrative rules and legis- 
lative laws should be as simple as possible and should be published widely. 
A good administrator will satisfy the complainant if he possibly can. If 
he cannot do so, the complainant should have a hearing before an ad- 
ministrative court. In most cases, this should consist of the officer im- 
mediately responsible, a person selected by the complainant, and a third 
selected by them. The hearing should be informal and conciliatory, not 
legalistic; a decision should be reached which is acceptable to both parties. 
If this cannot be done, then the complainant should be able to take his 
case—if he has one, which he usually does not—to the courts. In certain 
divisions such as utilities, workman’s compensation, sanitation, and so 
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on, the number of cases would probably warrant a permanent adminis- 
trative judge appointed by the supreme court. He would act in lieu of the 
division head, the other two members to be chosen as already indicated. 
This is a rapidly developing and extremely important aspect of adminis- 
tration.?° $ 

Tn conclusion, it should be noted that in both administrative and legis- 
lative functions,. provision is made for constant interaction between pub- 
lic agencies and interest groups. They are the most vital expression of the 
people’s needs. No democracy can be healthy which deplores their exist- 
ence, calls them harsh names such as propaganda groups, pressure groups, 
and lobbies, and drives them underground to accomplish by doubtful 
methods what they should be encouraged to attempt openly.” It is more 
essential that they be integrated thoroughly with the legislature than 
with the executive agencies, but the latter should not be neglected, and 
we have made provision for them in the foregoing paragraphs. The prob- 
ability is that they will play an ever-increasing part in both forming policy 
and carrying it into effect—unless, of course, democracy is really as rotten 
as Mussolini maintains. Such groups may have a powerful and salutary 
influence upon the administration of the laws which they have helped 
to make. Technological changes in our culture are largely responsible for 
the interests which these groups seek to serve; the very means by which 
they are organized and by which they carry on their activities are results 
of the technological developments of the last fifty years. Therefore they 
must sooner or later find a place for themselves in our governmental sys- 
tem, or we cannot remain a democracy. 

State government has necessarily made some adjustments to the ma- 
chine age, but this has been done largely by disconnected, and often dis- 
organizing, growth. There has been some tinkering and tampering when 
the machinery has groaned too much or has almost stopped. Now it 
threatens not only to stop, but to fall to pieces. A thorough overhauling 
is certainly indicated. We face the necessity for fundamental reorganiza- 
tion both of theory and of practice. The two are organically related and 
will mutually condition and re-condition each other. The services ren- 
dered by government will probably continue to increase. We must invent 
or discover theories and formal organizations that will perform these 
services in the most efficient manner. Perhaps Nebraska has taken the 

20 Lindsay Rogers, “The Independent Regulatory Commissions,” Pol. Sci. Quar., 
March, 1937, pp. 1-17; E. E. Witte, “A Break For the Citizen,” State Government, 
April, 1936, pp. 73-75; W. F. Dodd, Administration of Workmen’s Compensation 
(New York, 1936), pp. 790 ff; J. B. Andrews, Adminisirative Labor Legislation (New 
York, 1986). 

21 P, H. Odegard, “‘Majorities, Minorities, and Legislation,” Annals, Sept., 1983, 
pp. 29-46. See also Odegard’s other work and that of E. P. Herring, E. B. Logan, 
H. S. Rauschenbush, F. E. Lumley, W. E. Mosher, and others. 
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first step on the new path. State government may soon be in the midst 
of as fundamental changes as those which began in cities over thirty 
years ago. 
Reap Barn. 
Miami University. k 


Criteria for Evaluating the Effectiveness of State Government.! For 
some time, students of state government and state administration have 
been puzzled, and perhaps somewhat dismayed, at their inability to 
measure objectively the accomplishments of the governments of the 
several states. The same general problem was presented from another 
angle when, at a round table held in connection with the annual meeting 
of the American Political Science Association in Chicago in December, 
1986, the attempt was made to measure objectively the results of the 
administrative reorganization code movement. If standards of achieve- 
ment could be agreed upon, it might be possible for different investigators, 
working independently, to examine the same states with similar or com- 
parable results. It should, likewise, be possible to compare the govern- 
ment of a given state before and after the adoption of a code providing 
for administrative reorganization, and to compare with some degree of 
accuracy the governments of states of similar size, population, industrial 
characteristics, etc. 

A statement of the problem is not especially difficult, although all 
kinds of questions and difficulties beset the individual who attempts to 
work the problem out. In the first place, it is generally agreed that the 
tests should be objective—that they should exclude, or at least reduce 
to a minimum, the necessity for subjective judgments. It may be that all 
of the criteria here suggested suffer to some extent, at least, from this 
defect. The question of the adequacy of provisions of the state constitu- 
tions is one with regard to which reasonable men may differ. In New 
York, Pennsylvania, and many other states, there are, no doubt, many 
well intentioned and more or less well informed people who would insist 
that theexisting constitutionsare adequate, while other people, equally well 
intentioned and well informed, would insist that they are not. Similarly, 
there is no universally accepted standard as to what services are essential, 
in the second of the criteria suggested below, or as to what services are 
related and what unrelated, in the third of these criteria. 

On the other hand, we have with regard to some matters been able to 
establish standards that are concrete and objective. This is true when, as 


1 This list of criteria was submitted to a number of authorities in the field for 
suggestion and criticism, and the comments received from Professors George C. S. 
Benson, of the University of Michigan, and Rodney L. Mott, of Colgate University, 
were particularly helpful. 
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in the fourth of the suggested criteria, one attempts to compare a given 
state with minimum standards that have been agreed upon for a par- 
ticular field. Either a state has provisions for compulsory school attend- 
ance, and a minimum school program, or it does not. It has prohibitions 
of night work for women, or the employment of women in dangerous 
occupations, or it does not. It either does or does not prohibit child labor, 
sweat shops, and industrial home work. These laws either are or are not 
enforced. It may require time and money to conduct a suitable investi- 
- gation to find out, but the facts do exist and they can be obtained. This 
leads to the conclusion that if we can come to some agreement on some 
standard tests of adequacy in constitutional provisions, or some accepted 
standards of judgment on such questions as what services are essential 
and what ones are not, what services are related and what ones are not, 
and other similar problems, we may be able to answer the larger question. 

In an article such as this, it is impossible to develop all of these ques- 
tions at length, but the following may be taken as illustrative. Elsewhere, 
it has been suggested that a state constitution must contain at least four 
things:? (1) a bill of rights; (2) an outline of the framework of the govern- 
ment; (3) some provision on the basis of which the powers of the govern- 
ment may be determined; and (4) provision for amendment and change. 
Now it so happens that all four of these standards are in such general 
terms that all of the state constitutions, meet all of them, unless it be the 
last. May it not be that by refining and particularizing these items, and 
including others, we may get the objective standards which we are seek- 
ing; for instance, does the recent history of the amending process in the 
state indicate that the people can secure, with reasonable promptness 
and certainty, constitutional changes which are demanded by public 
opinion? Do the provisions of the constitution, as interpreted by the 
courts, permit the adoption and enforcement of laws providing for such 
things as graded taxes, unemployment insurance, minimum wages— 
things which are regarded as desirable by experts in their respective 
fields? Such a procedure might lead to the development of a scale in 
which the four original standards might be increased to one or two dozen, 
but if this procedure were followed here, and in connection with other 
similar matters for which we now have no objective standards, perhaps 
such standards could be developed. 

Another major difficulty relates to the purpose of the evaluation— 
the question of what is to be measured, why it is to be measured, and 
how it is to be measured.’ A political scientist may be desirous of measur- 


2 American State Government (Boston, 1936), pp. 59-63. 

3 Clarence E. Ridley has done a good deal with the problem of measurement 
in the municipal field; see, for instance, his series on measurement standards, done 
with Herbert A. Simon, in Public Management, Feb., Mar., and following, 1937. 
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ing the effects of the movement for administrative reorganization, of 
measuring the general effectiveness of a state government, in order to 
see how nearly it is in line with what are commonly regarded as the best 
practices in other states, or of finding some means of appraisal which 
will help to develop new and better practices that may lead to improve- 
ment in the future. The major purpose will likely determine the kind of 
tests one sets up, and the manner in which they are applied. One student 
has suggested that part of the items below are of special value to the 
political scientist who wants to gauge the general effectiveness of his state - 
government, while another combination would best serve the purposes 
of the scholar who was desirous of developing new and better adminis- 
trative practices.’ 

In the field of education, experts have worked out all kinds of tests for 
all sorts of purposes; in their early stages, many of these were not very 
satisfactory, but they are gradually being perfected. In the field of public 
opinion, tests are being perfected to indicate the nature and intensity of 
opinion on various controversial questions. Students of municipal govern- 
ment have devised techniques of measurement. In all of these fields, the 
testers are dealing with concepts quite as abstract, with ideas quite as 
intangible and elusive, as are involved in the present problem. It may be 
that the development and application of similar methods will eventually 
lead to the solution of this problem. 

So far as evaluation of the effect of the administrative codes is con- 
cerned, one may well question the necessity of trying separately to evalu- 
ate the codes as such. If we can develop objective tests of state govern- 
ment—tests which will provide a sort of common denominator—and 
these tests are generally applied, it will be easy to see whether states with 
codes generally rank higher than those without, and if so, for what rea- 
sons. It should be possible also to compare conditions in the same state, 
before and after the adoption of the code, or to measure the progress 
made during some definite period, such as a decade. 

Accompanying this article is a list of criteria which are believed to be 
pertinent in any attempt to evaluate the effectiveness of state govern- 
ment and state administration. It includes most of the more common 
bases for judgment, but it may not be comprehensive, or as objective as 
such a list should be. It may not be adequate for the purpose, but it is 
presented, with accompanying comments, as a first step and as an indi- 
cation of a possible method of approach. Perhaps the next step should 
be for the students of state government to agree upon this list, with such 
additions and modifications as may seem desirable, and then proceed 
to weight the various items according to their relative importance. These 


4 For the first purpose, see Nos. 1, 2, 3, 4, 5, 7, 9, 11, 14, 15, and 16; for the 
second, Nos. 1, 2, 8, 11, 12, 13, 15, and 16. 
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judgments might be more or less subjective, but a group of competent 
scholars might be able to come to some sort of agreement. Let us suppose 
that these sixteen items—more or less—were ascribed a weight as sug- 
gested, the total of all the weights to equal exactly 100. 

Investigators might then agree upon such numbers of objective ques- 
tions as might, in their opinion, be required to bring out the necessary 
information with regard to each of the weighted points. For convenience 
in scoring, the number of questions used with regard to a given point 
should probably be the same, or in multiples of the number ascribed for 
weighting purposes. Thus if the point with regard to the adequacy of the 
constitution were weighted at ten, there might be five objective questions 
worth two apiece, ten worth one apiece, or twenty worth one-half of one 
apiece. The number of questions on any one point might be large or 
small, but the weighting procedure would prevent over-emphasis on good 
points, or the pulling down of the total score by unduly emphasizing the 
shortcomings and failures of the state. All of the sixteen criteria listed 
here represent legitimate bases for judging the effectiveness of a state 
government, but much care would have to be taken to avoid sectional 
influences in the framing of the questions. 

Thus with regard to motor vehicle registration, it would be proper to 
inquire whether or not a state has a title law, whether it has an annual 
or semi-annual inspection of motor vehicles, or whether it requires the 
regular registration of motor vehicle operators; a question of maximum 
speed permitted under the law, on the other hand, depends so much on 
the density of population that it could not properly be applied to all the 
states. In the field of interstate relations, it would be proper to consider 
whether or not a state tries to bid against its neighboring states by ex- 
treme liberality in its laws on marriage and divorce, or incorporation, 
but one could scarcely use coöperation in irrigation or flood control 
projects, because problems of neither of these types exist in all of the 
states. In taxation and finance, one might inquire regarding an executive 
budget; actual full value assessment; the existence of a state-supervised, 
scientific system of assessment, and of a centralized county-unit tax 
collection system; the existence of improved techniques and procedures, 
in fiscal supervision and control, regarding purchases, contracts, salaries, 
etc. Substantial aid in the selection of suitable questions in a given field 
could, of course, be obtained from special studies and monographs.’ 


5 See, for instance, in agriculture, Arthur W. Gilbert, What’s What of State 
Departments of Agriculiure (mimeographed, 1928); in education, the criteria used 
by the United States Office of Education and the National Education Association 
for rating purposes; in highways, comparative data on highway safety; and in wel- 
fare, the state-by-state series issued by the Works Progress Administration, Social 
Research Division, covering analysis of constitutional provisions affecting public 
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The author makes no claim to having solved this difficult problem. 
The problem of weighting cannot be solved until there is agreement on’ ` 
the points to be used as general criteria, and a list’ of such points is here 
presented for discussion. Numerous questions with regard to some of the 
points have been suggested, but agåin the author has no list to present, 
acquired either as a result of hard work or of revelation. It seems clear 
that the problem must be solved through the coöperation of a group of 
recognized scholars in the field, from all sections of the country, if it is 
to be solved at all, and if the solution is to be accorded widespread ac- 
ceptance. Considering the vastness of the subject and the limitations 
upon the knowledge of any single individual, it seems unlikely that such 
acceptance would be forthcoming for a solution so arrived at. 


SUGGESTED CRITERIA 


1. Adequacy of constitutional provisions. Is the constitution adequate 
for the needs of a present-day state? If not, what efforts have been made 
for revision? Has the state been able to obtain amendments necessary to 
secure adequate powers for state agencies, to eliminate elective state 
officers, to centralize responsibility, etc.? 

2. Provision for the essential services of state government. Are all the 
essential services of a state adequately provided for in the administrative 
structure? Such a list can be determined by comparison of a number of 
leading states, or by use of the Bureau of the Census classification of the 
functions of state government. 

3. Failure to combine related services, or miscellaneous ones. Is there 
evidence of the failure to combine, under a single administrative direction, 
services that are related in character? Has the state refrained from setting 
up, independently, parts of the same service, or services of secondary 
importance? Examples include the maintenance of the inspector of to- 
bacco as an independent department in Maryland, or the failure to con- 
solidate agencies of conservation in Pennsylvania. 

4. Minimum standards for administrative services. To what extent do 
the departments of the state meet the minimum standards set by recog- 
nized agencies in their respective fields? Such standards have been set up 
for bovine tuberculosis eradication, public education, mortality and mor- 
bidity statistics, crime reporting, etc. To what extent do the agencies of 
the state meet these standards? Has the record of the state in this respect 
improved since reorganization? 

5. The rank of the state with regard to its activity in particular fields. In a 
number of administrative fields, such as education, responsible independ- 
ent agencies attempt to rank the forty-eight states annually, or at other 
frequent intervals, according to the quality of their legislation and the 
effectiveness of its administration. If the state has been reorganized, how 
has this affected its rank? 

6. The total cost of government. While, in all probability, the total cost of 
government will not have been reduced greatly, if at all, due to expansion 


welfare, digest of the public welfare provisions under the laws, and organization and 
procedure of the department of public welfare. 
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in many fields, can it be shown that the people get more service per dollar 
spent now than they got formerly, whether or not the state has been re- 
organized? Can it be shown that they get comparatively more or less per 
dollar spent than do the people in neighboring states, comparable in 
character? One realizes, of course, that it is exceedingly difficult, and that 
it may be impossible, to secure this type of data. 

7. Fiscal administration. To what extent are the latest improved meth- 
ods of budgetary procedure, and of fiscal control, employed in the con- 
duct of the business of the state? Included here are such questions as 
coérdination and control, proper tools, work methods, and supervision. 

8. Character of incumbents of the governorshtp over a period of years. 
While it must be admitted that this question is not one which can be 
measured by objective tests, it is interesting, and it may be significant, 
to compare the kind of men elected to the governorship in a reorganized 
state, before and after reorganization. If our theories are correct, such a 
comparison should disclose the choice of men of greater ability and capac- 
ity for leadership, since reorganization, due to greater incentive and op- 
portunity. 

9. Personnel policy. Is the state one of those with a civil service law? 
Was it adopted before or after reorganization? To what extent does the 
state employ the merit principle in individual services, if there is no 

‘general civil service law, as in Pennsylvania in the staff of the state liquor 
control board, or as has been proposed for the personnel of state welfare 
institutions? 

10. Statistical comparisons. Statistical comparisons of several types 
have been suggested in Nos. 4, 5, and 6 above. Other types may be pos- 
sible, and where they can be validly made, they should be encouraged. 
At the same time, one should not forget the limitations of statistical meth- 
ods in dealing with problems of the type here under consideration. 

11. Citizen participation in government. Prior to reorganization, and 
to a much larger extent than most people realize since reorganization, 
literally hundreds of private citizens have served on boards of trustees, 
commissions, and other similar public bodies. To what extent has reor- 
ganization brought about a more effective and better organized handling 
of this problem of citizen participation? 

12. Relations with the federal government. To what extent has the state 
shown initiative in the solution of its own problems of government? In its 
relations with the federal government, has it shown a willingness to 
codperate for the development of uniform policies and effective adminis- 
tration? At the same time, has it shown any resistance toward encroach- 
ment upon its powers by the federal government? 

13. Interstate coöperation. Under present-day conditions, the problem of 
effective interstate coöperation becomes increasingly important. To what 
extent has the state codperated in this movement, establishing suitable 
machinery, and attempting to make it work? 

14. Proper supervision of the activities of local units. Recent develop- 
ments have made it increasingly clear that the states must exercise super- 
vision and control of the functioning of their local units in various fields. 


® See, for instance, J. Mark Jacobson, “Evaluating State Administrative Struc- 
ture—the Fallacy of the Statistical Method,” in this Review, Nov., 1928, pp. 928- 
- 935. 
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To what extent has the state shown initiative in this matter? To what 
extent has it set up helpful and reasonably effective controls over the 
aotivities of local units in education, finance, health, highways, welfare, 
etc.? 

15. Success in securing progressive economic and social legislation. It is 
well known that we are living in an era of important developments in the 
field of economic and social legislation. Do the reorganized states succeed 
better than those not reorganized in securing such measures with reason- 
able promptness? While this is not a problem of administration, the estab- 
lishment’ of such a correlation would be interesting, as indicating that 
reorganization contributes something to the responsiveness and effective- 
ness of state government in general. 

16. Public reporting and public relations. The importance of good public 
reporting and of good public relations is now well recognized by students, 
but not by all legislators, or even by all administrators. What provision 
is made in the various departments for the handling of these problems? 
Does a reorganized state handle them better than before reorganization? 


W. BROOKE GRAVES. 
Temple University. 


An Unamended State Constitution: The Tennessee Constitution of 
1870. The constitution of Tennessee exists today in exactly the same 
form as that in which it was adopted sixty-eight years ago. It is by no 
means the oldest state constitution in existence in the United States; 
reckoning from the dates of adoption, fifteen state constitutions are 
older, thirty-one are newer, and one, that of Illinois, is of the same age 
as the Tennessee constitution. But every one of the other forty-seven 
constitutions, regardless of age, has been amended since the adoption of 
Tennessee’s fundamental law in 1870; in fact, with the exception of 
Tennessee, there is not a state whose organic law has not been amended 
since 1912.! 

It is true that the age of a constitution, or the absence of any revision 
of it, is no proof of its excellence or inadequacy. Nevertheless, it is in- 
teresting that the fundamental law of a state should have withstood 
every attempt at revision throughout a period characterized by extensive 
social and economic change. During this time, Tennessee has progressed 
from an agrarian economy to a semi-industrial economy. In the produc- 
tion of commodities to supply increasing human wants, corporations and 
holding companies have been formed, thereby creating new problems the 
solution of which has to rest upon government. Likewise, social relation- 
ships have become complicated, and these complications have added to 
the many problems which government ultimately will be forced to solve. 


1 See the state constitutions; also this Review, Vol. 27, pp. 232-236 (Apr., 
1933); Vol. 28, pp. 245-250 (Apr., 1934); Vol. 29, pp. 432-437 (June, 1935); Vol. 30, 
pp. 275-279 (Apr., 1986); Vol. 31, pp. 280-285 (Apr., 1937). 
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The people of-the state have rather willingly accepted industrial and 
social progress, but they have always looked unfavorably upon reforms 
that would make an up-to-date institution of the government in all of 
its divisions.? 

With many constitutional changes taking place in the other states, one 
might expect that sooner or later similar developments would come in 
Tennessee. Since 1900, more than 1,500 amendments have been adopted 
in the other forty-seven states, and nearly 400 of these date from 1927. 
In this latter period, no fewer than 160 fundamental changes took place 
in the states of the Southern group—a section generally regarded as 
ultra-conservative.? In the midst of all this, Tennessee has remained 
unperturbed; not once has the state even ventured near constitutional 
revision, except for a proposal, in 1916, to call a convention; and this 
was defeated by more than 3,000 votes. 

Clearly enough, the views of the people of Tennessee on questions of 
constitutional reform have always been extremely conservative. The 
state has had, in its own right, only three constitutions. The first one 
was in effect from 1796 to 1834, and was never amended. The second, 
which to a limited degree modified the former document, underwent only 
two changes. In 1858, popular demand for election of judges and prose- 
cuting attorneys by the people became so insistent that it was not a 
difficult task to secure an amendment. Likewise in 1865, the “Radicals,” 
acting under the stress of Civil War conditions, succeeded in forcing an 
amendment abolishing slavery. The present constitution was adopted in 
1870, not because of any conviction that the existing document was in 
need of fundamental revision, but largely as a political expedient to re- 
store to political power the disfranchised elements of the white popula- 
tion. In view of this, it is not surprising that the new constitution con- 
tained few provisions that were actually new. In fact, the changes made 
in 1870 were so unimportant that, to all intents and purposes, Tennessee 
is living today under a fundamental law framed in 1834. Indeed, in many 
essential features the state’s present constitution is little different from 
that of 1796.4 It may be of interest to review the efforts in behalf of 
constitutional reform since 1870 with a view to ascertaining why the 
state still remains an island of resistance to change. : 

Consideration will be given first to the efforts to secure a revision of the 
constitution by use of the convention method. For this part of the study, 


2 ©. P. White et al., Constitutional Problems in Tennessee (Knoxville, 1987), p. 8. 

3 Ibid., p. 114; C. ©. Rohlfing, “Amendment and Revision of State Constitu- 
tions,” Annals of the American Academy of Political and Social Science, Vol. 181, pp. 
180-181 (Sept., 1935). 

4 Joshua W. Caldwell, Studies in the Constitutional History of Tennessee (2nd 
ed., Cincinnati, 1907), pp. 189-190, 295-305. 


516 THE AMERICAN POLITICAL SCIENCE REVIEW 


Table I has been prepared. By referring to it, one will observe that the 
eight proposals which came to a popular vote passed the two houses of 
the legislature in nearly all instances by rather substantial majorities.® 
At least, the legislature was willing, at rather frequent intervals, to offer 
the people an opportunity to votè on this method of reform. Whether 
it always acted in a sincere manner, or often only for political reasons, 
cannot be determined definitely. The fact that at one time (1926) most 
of the members of the General Assembly signed a written pledge to sup-. 
port a movement for constitutional reform at about the same time that 
they proposed the question of a constitutional convention might lead one 
to suspect questionable motives in connection with their acts on previous 
occasions.® 














TABLE I 
PROPOSED CONSTITUTIONAL CONVENTIONS, 1870-1935 
Percentage of mem-| Popular vote on conventions Total vote on | Affirmative vote on 
Date | bership by which |r r convention com~| convention com- 
of {question carried in Affirmative} Vote for | pared to vote on | pared to vote for 
election); T] For Against pe Spa governor governor governor 
total vote (Percentage) (Percentage) 

1882 — — — — — 

1897 — a = E = = 

ane 22,450 | 113,158 16.3 320,580 42.3 7 

1916 63,940 | 67,335 48.7 266,641 49.2 23.9 

1917 20,903 | 85,161 18.8 266,641 39.8 7.8 

1919 7,88 41,839 15.5 158,147 31.3 4.8 

1924 93,081 | 135,875 40.6 283,119 80.9 32.8 

1926 27,978 | 43,335 39.3 131,217 54.4 21.3 

1951 9,685 | 49,313 16.4 240,235 24.5 4.03 





Three different times the people of the state were deprived of the oppor- 
tunity to vote on the question of a convention after the proposal had been 
referred to them by the legislature. In 1896, a special session provided 
for a vote on a convention to be held in April, 1897.” The ensuing legis- 
lature repealed the resolution and passed another, apparently because 
objections had been made to the apportionment of delegates to the con- 
vention, to the age qualification for the delegates, and to the expense of 
a convention unlimited as to time. The resolution of 1897 specified a time 
limit of seventy-five days. No per diem was allowed, but the delegates 
were permitted to draw from the public treasury two dollars a day for 


ë The votes in Tables I, II, and III on the proposals in the legislature have 
been compiled from the Tennessee Senate and House Journals, 1870-1935, and they 
are the votes on third reading. The popular votes in Tables I and II have been com- 
piled from the election books in the office of the secretary of state, Nashville. These 
election returns are incomplete. So far as could be determined, the Nashville and 
Knoxville newspapers did not carry the complete results of any elections. The 
question of calling a convention can be submitted to the people at any time by a 
majority of all the members elected to each house of the legislature. 

6 Proceedings of the Tennessee Bar Association (Nashville, 1936), pp. 46-47. 

7 Acts of Tennessee, 1896, ch. 1. 
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their board, in addition to expenses incurred in going to and from the- 
place of meeting.® 

In 1913, the legislature favored submission of the question of a con- 
vention, but Governor Benjamin Hooper vetoed the resolution because 
it had been passed by the house of representatives when a constitutional 
quorum was not present.’ 

In 1935, the General Assembly again voted to submit the question of 
a convention, but later rescinded its action in a special session in August 
of the same year.!° Governor Hill McAlister felt that the people would 
reject the proposal at the polls, and he thought it useless to expend money 
from a well-nigh depleted treasury upon a lost cause. He was able, there- 
fore, to secure the coöperation of the legislature in passing a resolution 
urging the governor and secretary of state to ignore its previous action. 
This resolution implied that the proposal would be submitted at a more 
opportune time, which, however, has not yet presented itself. 

When the eight proposals to call a convention came before the elec- 
torate, they were by no means so well received as they had been in the 
legislature. While two of the propositions received over forty per cent of 
the total vote cast, the average affirmative vote on the-seven occasions 
for which statistics are available did not exceed twenty-eight per cent. 
This affirmative vote, when compared with the total vote cast on the 
convention, is exceedingly low, but when a comparison is made between 
the affirmative vote on the convention and the total vote cast for gover- 
nor the results are almost unbelievable. At no time did the total vote on 
a convention reach eighty-one per cent of the total vote for governor, 
and in the special election of 1931 the convention proposal polled only 
one-fourth as many votes as were cast for all candidates for governor in 
1930. Once more it is demonstrated that personalities rather than ab- 
stract questions make the greater appeal to the electorate. 

On one occasion only, in 1916, did the people show any serious interest 
in the calling of a convention. Because of the support of many non- 
partisan organizations, constitutional reform then lost by a very small 
vote. When the. proponents of reform, encouraged by the results of this 
election, pressed the question in 1917, and again in 1919, they lost by 
increasingly heavy majorities. The great interest in the World War in 
1917 and the reaction of the conservative rural people in 1919, whose 
vote in some counties ran as high as nine to one against the proposal, 
aided in defeating the effort.” 


8 Acts of Tennessee, 1897, ch. 11; Senate Journal, 1897, p. 467. 
9 Senate Journal, 1913, pp. 910-911. l 
10 Public Acts of Tennessee, 1935, ch. 127. 
11 Public Acts of Tennessee, First Extraordinary Session, 1935, p. 857. 
` 12 Proceedings of the Tennessee Bar Association, 1917, p. 82; Knoxville Journal 
and Tribune, July 29, 1917. 
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Assuming that the people were afraid to trust to a convention with 
unlimited powers the duty of rewriting the fundamental law of the state, 
the proponents of constitutional reform succeeded in getting legislative 
proposal of conventions limited to the consideration of specific issues. 
The convention of 1916, if held, was not to have been restricted in its 
action, but any amendments which it might submit to the electorate 
were to be voted on specifically. In 1926, and again in 1931, the people 
voted on-proposals to hold a convention whose work should be limited 
to nine and four propositions, respectively. In each instance, the results 
of the popular election were negative; the people were no more willing 
to support a limited convention than an unlimited one. The large affirma- 
tive vote on the convention in 1916 was not the result of the type of 
convention proposed, but rather is to be attributed to the effective work 
of non-partisan organizations. 

Meanwhile, the voters of the state have had opportunity on four sep- 
arate occasions to consider ten specific amendments to their constitution. 
The small number of proposals which emerged successfully from the legis- 
lative gauntlet is due, perhaps, to the cumbersome process involved 
rather than to a lack of interest on the part of the legislature. The consti- 
tution requires a proposal by two successive legislatures, by a majority 
in the first and by a two-thirds majority in the second, followed by a 
popular referendum in which a majority of all those voting for representa- 
tives must favor the amendment." As we shall see, a much larger number 
of proposed amendments passed the first legislature but failed to secure 


13 For the two views on the validity of a limited convention, see H. B. Witham, 
“On Amending the Constitution of Tennessee,” Tennessee Law Review, Vol. 11, pp. 
178-180 (Apr., 1933), and O. T. Tindell, “The Validity of the Act of 1925 Calling a 
Constitutional Convention in Tennessee, tbid., Vol. 4, p. 203 (May, 1926). The nine 
proposals were as follows: (1) a classified property tax, (2) limitation of legisla- 
tive enactments to public issues, (3) increase in membership of the supreme court, 
and investment of the court with the power to give advisory opinions, (4) increase 
in the per diem of legislators and a decrease in their number, (5) easier amendment 
process, (6) authorization of legislature to pass laws to induce a more general 
exercise of the franchise, (7) extension of term of office for governor with an in- 
eligibility provision, and extension of terms of other officials where legislature 
deemed it advisable, (8) adoption of an official code, (9) authorization of legislature 
to abolish the fee system where deemed necessary. In 1931, action of the proposed 
convention was to be restricted to four issues as follows: (1) a classified property 
tax, (2) consideration of local affairs by local bodies, (3) increase in per diem for 
legislators, (4) extension of the term of office for governor. 

u The constitution provides that amendments shall be ratified by a majority of 
all the citizens of the state voting for representatives. The vote on the amendments 
should, therefore, be compared with the total vote on representatives if the best 
results are to be obtained. It was possible to determine the total vote for representa- 
tives in only a few instances; hence the vote for governor was used, and it has been 
found that the latter vote does not differ greatly from that for representatives. 
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the required majority in the second, and this would seem to bear out the 
above observation. Nevertheless, as can be seen by Table II, the ten pro- 
posals which came to a vote of the people had little difficulty in either 
legislature. All passed the second legislature by majorities greatly in ex- 
cess of the two-thirds requirement, déspite the fact that in each case they 
had lain dormant for the two-year interim between the two meetings of 
the legislature. Yet when they came before the electorate these specific 
proposals fared no better than did those for the calling of conventions, 
whose submission generally followed immediately their proposal by the 


- General Assembly. 
TaBe IT 
PROPOSED AMENDMENTS TO THE CONSTITUTION OF TENNESSEE, 1870-1935 








Percentage of total member- Affirmative vote 
ship by which passed in two Popular vote on amendments 
Date legislatures compared to vote 
; aaaea | $§_ | OR governor 
Bn a Title of amendment Firat Second On 
legislature legislature On amendments | governor 
House| Senate| House| Senate; For Against (Percentage) 
1887 | Prohibition. 59.5 | 60.6 | 91.9 | 93.9 |117,504 |145,234 | 235,988 49.7 
1904 | Limitation onlocal | 59.5 | 63.6 } 80.8 | 81.8 | 50,353 — 236,021 21.3 
governmental in- 
debtedness. 
1904 | Popularelection of | 65.6 | 78.7 | 78.7 | 90.9 | 58,976 — 236,021 24.9 
secretary of state. 
1904 | Populareleotion of | 67.6 | 72.7 | 79.7 | 90.9 | 57,757 — 236,021 24.4 
treasurer and 
comptroller. 
1904 | Local legislation to | 69.6 | 69.6 | 84.8 | 90.9 | 56,290 — 236,021 23.8 
be permitted on 
roads, game, and 
fences. 
1904 | Exemption of man-| 64.6 | 54.5 { 80.8 | 72.7 | 52,517 — 236,021 22.2 
ufacturers from tax- 
ation by local gov- 
ernments. 
1904 | Four-year term for | 68.6 | 66.7 | 79.7 | 90.9 | 57,834 — 236,021 24.5 
overnor. 
1904 | Increase in terms | 68.6 | 66.7 | 74.7 | 84.8 | 57,363 — 236,021 24.3 
.of some county 
officers. 
1922 | Classification of | 66.6 | 69.6 | 83.8 | 84.8 — — 243 , 588 al 
property for taxing 
purposes. 
1932 | Increase in per | 75.7 | 69.6 | 72.7 | 90.9 | 15,167 | 59,309 | 240,235 6.3 


diem of legisla- 
tors. 





The one occasion on which the people displayed any great interest in 
proposed amendments was in 1887, when the only serious attempt was 
made to write into the fundamental law of the state the prohibition of 
the manufacture and sale of intoxicating liquors. While the total vote for 
and against this proposal exceeded the total vote cast for governor in 
1886 by 11.3 per cent, it was only eighty-seven per cent of the total guber- 
natorial vote in 1888. The other proposals, only two of which concerned 
things fundamental in character—the classification of property for taxing 
purposes and the limitation of local indebtedness—aroused only mild 
interest. The affirmative vote on these proposed amendments never ex- 
ceeded twenty-five per cent of the total vote for governor. In 1922, the 
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proposal to classify property for taxing purposes did not come to a popular 
vote. One week prior to the election, the state election commission issued 
an order to the local election commissions not to place this proposal on 
the ballots, since it had not been given the publicity required by law. 
Apparently the proposition had not been advertised in the press of the 
state six months prior to the election of the members of the second legis- 
lature.§ The efforts to secure constitutional change by the amendment 
process, therefore, proved as futile as attempts by the convention method. 

During the period from 1875 to 1935, twenty proposals for amending 
the constitution passed one legislature, only to be lost for one reason or 
another in the second. With the possible exception of two proposals— 
one to regulate suffrage and elections and one to amend the amending 
process of the existing constitution—none of this group of proposed 
amendments concerned fundamental changes in the machinery or func- 
tions of government. Of the proposals which passed the first legislature 
by substantial majorities, only four received any serious consideration 
in the second legislature. The proposal in 1901 to consolidate chancery 
and circuit courts passed the lower house in 1903, but failed in the senate 
for want of a constitutional majority. In 1921 and 1931, respectively, 
the lower house of the second legislature defeated the proposals to amend 
the amending section of the constitution and to extend the term of office 
of the governor. Two attempts were made to propose an amendment to 
change the uniform taxation clause by substituting for it a clause per- 
mitting the legislature to classify property for taxing purposes, but both 
efforts were unsuccessful in the lower house. Governor Austin Peay sent 
a lengthy message to the legislature in 1927 urging the adoption of this 
reform when it was before the second legislature.‘* At that time, and again 
in 1931, the measure was defeated in the lower house of the second legis- 
lature, largely because certain legislators were afraid to trust the General 
Assembly with the enactment of laws for the amplification and applica- 
tion of the amendment. The reasons why the proposals of 1909 were side- 
‘tracked in 1911 in favor of fresh proposals on the same subjects have 
remained obscure. Nor has it been possible to determine the cause for 
the failure of’such scattered proposals as those of 1875, 1915, 1929, and 
1935.17 

In attempting to account for the failure of constitutional reforms in 
Tennessee, some observations are pertinent. That the present constitu- 


15 Knoxville Journal and Tribune, Oct. 31, 1922. 

16 Senate Journal, 1927, pp. 118-119. 

17 In 1987, amendments were passed by the legislature providing for an increase 
in the term and compensation of the governor, an income tax, and a lieutenant- 
governor. These are awaiting action by the second legislature, which will convene 
in 1939. Information is not available on the vote on these proposals in the legis- 
lature, nor on the vote on the proposition which carried over from 1935. 
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Percentage of total mem-| Percentage of total membership 





of bership by which voting affirmatively in 
first Title of amendment passed first legislature second legislature 
pro- | 
posal Heuse Senate House Senate 
1875 | Increase term for governor and legisla- 58.6 80 No consideration 
Ors. 
1891 | Power of legislature to enact local laws 78.7 66.7 Failed to come to | Failed on 
on roads, fences, and elections. vote on last day second, 
of session. reading 
1901 Consolidation of circuit and chancery 61.6 55.5 ° 42.4 
courts. 
1909 lection of all state officers on same 70.7 84.8 
ay. 
1909 | Increase in terms of county officers. 72.7 70. 
1909 | Popular election of secretary of state. 77.7 60.6 
1909 | Popular election of comptroller and 71.7 60.6 
treasurer. k 
1909 | Popular election of attorney-general. 70.7 63.6 No consideration 
given in either 
house. 
1909 | Four-year term for governor. 73.7 63.6 
1911 | Popular election of secretary of state. 77.7 72.7 
1911 | Popular election of comptroller and 83.8 81.8 
treasurer. 
1911 | Increase in terms of county officers. 80.8 78.7 
1911 | Four-year term for governor. 83.8 78.7 
1911 | Popular election of attorney-general. 54.5 78.7 . 2 
1915 | Regulation of suffrage and elections. 70.7 66.7 No consideration. 
1919 | To amend the amending section. 67.6 60.6 Tabled on third 69.6 
reading. 
1925 | Classification of property for taxing 59.5 72.7 Passed but no 60.6 
urposes. vote recorded. 
1929 | Four-year term for governor. 68.6 70 Never came to 90.9 
third reading. 
1929 | Classification of property for taxing 71.7 72.7 50.5 75.7 
purposes, A 
1935 | Four-year term for governor with im- 66.7 84.8 Record 
` mediate ineligibility. incomplete. 





tion, framed in a period when a constitution was regarded as a statement 
of principles rather than as a repository for materials of a legislative 
character designed to curb the various agencies of government, has 
proved unusually flexible in many cases, is quite evident by a study of 
its operation. There are very few important restrictions in the document 
which would prevent the establishment of almost any kind of educational, 
social welfare, or state administrative systems that the people might 
desire. This being the case, the lack of progress in these fields can be 
charged to the indifference of the people in not forcing legislative action 
rather than to any rigid or out-of-date provisions in the organic law. 
There are, however, many provisions in the constitution which are so 
rigid and inflexible that no progressive legislation can be enacted validly 
under them. For example, the tax system and the organization and func- 
tions of rural local government are so embedded in the constitutional 
granite that no fundamental changes can be made until the organic law 
has been amended. Realization that the backwardness of Tennessee in 
social and economic development may be the result of certain rigid con- 
stitutional restrictions upon governmental action has prompted certain 
leaders and groups to fight for constitutional reform. As has been indi- 
cated, their efforts in every case have been thwarted by the people. 
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Most frequently, the causes of the failure of constitutional reform have 
been political in nature. For instance, the proposal for a convention failed 
in 1897, it was said, because the office-holders of the dominant political 
party opposed it. Likewise, the Republicans, who were strong in eastern 
Tennessee, refused to vote for the convention because the resolution 
authorizing it was regarded as a Democratic measure.!* Again in 1904, 
there was serious opposition in the Democratic party to the seven amend- 
ments proposed, even though that party sponsored them. Furthermore, 
office-holders other than the ones affected by the amendments opposed 
them. At other times, the Republicans raised objections to conventions 
because the basis of representation in the convention did not conform to 
their views.!® There will be little hope for relief from the operation of 
this cause for failure of reform until the people generally refuse to listen 
to arguments of those who have a vested interest in government, and 
until they learn that constitutional reform is neither Democratic nor 
Republican in character. 

It has been charged that some attempts at reform failed because the 
people were not properly informed, and there is much truth in this con- 
tention. More than once, the legislature proposed amendments to the 
constitution and then failed to appropriate money to defray the cost of 
advertising them as required by the constitution. The constitutional re- 
quirement of publicity for amendments was deemed to have been satisfied 
by a few inconspicuous notices in the metropolitan dailies six months 
prior to the election of the members of the second legislature. Occasion- 
ally the press gave publicity to the proposal immediately preceding the 
election at which it was voted upon. If, however, the vote on a convention 
or an amendment and a general election coincided, personalities and 
issues of the general campaign overshadowed all questions of constitu- 
tional reform. In fairness to all, however, it should be pointed out that 
in 1917 and 1925 the legislature did provide for the printing and distribu- 
tion of a few thousand copies of the acts authorizing the proposals of 
conventions.?° 

A considerable degree of indifference on the part of the people toward 
issues fundamental to the state government has been responsible for the 
defeat of some reforms. As shown above, the discrepancy between the 
votes on constitutional questions and the votes cast for governor is in- 
dicative of this characteristic of the electorate. In the election of 1931, 
newspaper reporters stated that in many counties only a few of the normal 
precincts were open, and reports from Meigs county showed that no 


18 Caldwell, op. cit., pp. 8327-328. 

1 J, L. MeWhorter, Just for Tennessee (Nashville, 1917), p. 1. 

20 House Journal, 1887, p. 153; Public Acts of Tennessee, 1917, pp. 585-586; 
ibid., 1925, Senate Joint Resolution No. 32. 
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election was being held there at all. In answer to a question as to his negli- 
gence in not opening the polls in that county, a member of the election 
commission was reported to have remarked: “Why spend two hundred 
dollars on an election when but a dozen or so would vote?” From Maury 
county came the report that there was as much interest in the constitu- 
tional convention as in a last year’s copy of a newspaper. A proponent 
of reform explained this indifference on the ground that “the lavish ex- 
penditure of money on behalf of candidates for office in Tennessee has 
impressed the voters with the idea that there is little at stake where this 
is not done,’’2! 

The state is cursed by a sectionalism of the worst sort, which is per- 
petuated by the constitutional sanction of the three grand divisions of 
the state, East, Middle, and West Tennessee. Frequently the voters of 
East Tennessee have feared to favor constitutional reforms lest the legis- 
lature, controlled largely by Middle and West Tennessee representatives, 
acting under the revised instrument, might force legislation unfavorable 
to their section. This portion of the electorate has felt that it was better 
to keep the status quo rather than to risk the uncertainties of the future 
under a new or amended constitution.” 

As a cause for the failure of the legislature to propose reforms of a - 
fundamental character, there should be mentioned the conservatism of 
the members of that body. Here is a significant fact: with the possible 
exception of the proposals for reforming the basis of taxation and for 
limitation on local indebtedness, the legislature has submitted to the 
people no amendments dealing with fundamental changes in the organi- 
zation or functions of government in the state. One could hardly expect 
any other course of action from a body the majority of whose members 
consist of representatives from the conservative farmer and lawyer classes. 
Of the 1,715 persons who served in the legislature from 1911 to 1935, 
527 were lawyers and 620 were agriculturists. Of the farmer group, be- 
tween 70 and 80 per cent came from Middle and West Tennessee, and 
these represented the large farm-owner and absentee landlord classes— 
the aristocracy of the agricultural population. Even when the legislature 
proposed the question of a constitutional convention—a sign of liberalism, 
perhaps—it was suspected by some individuals that its members were 
more interested in the personal political consequences of their acts than . 
in promoting progress in government. 

Until the recent rise of her four metropolitan communities, Tennessee 
has been extremely rural, and hence her people have been very conserva- 
tive in viewpoint. In fact, the rural elements remain very conservative 
today. Frequently, it has been charged that vested interests have played 


4 Knoxville News-Sentinel, Sept. 24, 1981; Nashville Tennessean, Sept. 27, 1931. 
22 Senate Journal, 1927, pp. 342-344. 
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upon this conservatism in order to keep the status quo whenever questions 
of constitutional reform have been raised. In 1917, an apostle of reform, 
writing of the arguments of his opponents, reminded the people that they 
should not be misled by the contention that things are well enough as 
they are. “Conservatism,” he declared, “born of vested property rights, 
gave birth to this opinion. Reactionaries build a pyramid of argument on 
a pin-point of fact.”?3 

In a word, governmental reform in Tennessee in keeping with modern. 
social and economic progress has been thwarted by indifference of the 
people toward fundamental issues and by a mystical conception of the 
constitution which views that document as a hallowed work, an end and 
not a means to an end. The marvel is that the state has done as well as it 
has under a constitution which differs but little from the document 
framed in 1834. That there is need for constitutional revision goes without 
saying. When this need will be met, time alone will disclose. 


Wirum H. Comps. 
University of Tennessee. 


23 Joseph H. Acklen, Subjects for Consideration (State Central Committee on 
` Constitutional Convention, Nashville, 1919), p. 22. 
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The British Party Conference. At a time when democratic processes 
are being sneered at by opponents from the Left and Right, it is well to 
reassess the functioning of these processes in the light of present-day 
conditions. Without taking any liberties with fact, one can say frankly 
that democracy today is proving very ineffective in coping with many of 
the problems arising from the present world situation, and from the 
growing size and complexity of voting populations. To develop and crys- 
tallize public opinion, to ‘develop leadership, to develop the proper 
instrumentalities for converting dominant opinion into governmental 
action—all of these matters are now of major importance in the democra- 
cies of the world, but particularly in the United States. 

American political parties have always performed their important 
functions in a desultory, routine, and inadequate manner. Their organiza- 
tion has existed largely for election purposes and not for the discussion 
of public policy. As Professor Sait has so well remarked: “We have two 
parties, not because there are two sides to every question, but because 
there are two sides to every office, outside and inside.” Filling the offices 
has monopolized the attention of party leaders and party organizations, 
and the equally important function of formulating public policy has been 
left pretty much to chance and to last minute compromises which usually 
mean nothing. In a word, “the portentous fabric of party organization,” 
as Lord Bryce referred to it, has to a considerable degree in the United 
States failed to function as an agency for formulating public policy and 
for expressing public issues clearly and concisely in elections so that the 
sovereign voters may effectively control the direction of. governmental 
policy. 

American parties have not properly organized themselves for the dis- 
cussion of public questions. They have not, with rare exceptions, even 
tried to develop party machinery which would at once both clear the at- 
mosphere of platitudinous demogoguery and lead to a general agreement 
on fundamental principles. Undoubtedly the task of getting agreement 
within a great party in a country so large and complex as the United 
States is difficult. But also the task is undoubtedly important and vital, 
and must be dealt with if we are to have efficient party government and 
a healthy democracy. 

That the task of developing proper party machinery for adequate dis- 
cussion of public questions is not an impossible one is demonstrated by 
British party experience. Since the World War, and even before, British 
parties have held regular annual conferences in which delegates and 
Government ministers discuss the important issues of the day. The 
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existence of these conferences is generally known,! but their importance 
and significance as agencies for the formulation of public policies and for 
improving party organization are not so well known. For this reason, 
therefore, as well as in view of the present Republican move to create a 
program committee, the experience of our British cousins with party con- 
ferences may well be reviewed. 

Regardless of their relative strength, and irrespective of whether they 
are in power or out of power, the three British parties hold annual party 
conferences for the transaction of important party business. Differences 
in structure, composition, procedure, and power exist among the various 
party meetings. But they have several things in common: (a) they discuss 
public questions and pass resolutions; (b) they do not nominate candi- 
dates for public office; (c) they occupy an important place in the party 
organization; and (d) they make a contribution to the democratic deter- 
mination of public policy. 

In point of power and influence, the Annual Conference of the Labor 
party comes first. The constitution of the party provides that “the party 
conference shall decide from time to time what specific proposals of 
legislative, financial, or administrative reform shall be included in the 
party program” ; and further, that “no proposal shall be included in the 
party program unless it has been adopted by the party conference by a 
majority of not less than two-thirds of the votes recorded on a card vote.” 
The constitution also provides that ‘the work of the party shall be under 
the direction and control of the party conference, which shall itself be 
subject to the constitution and standing orders of the party. The party 
conference shall meet regularly once in every year and also at such other 
times as it may be convened by the National Executive Committee.” 
Provisions are made for the number of delegates and also for their elec- 
tion, and the requirement is made that “every delegate must individually 
accept and conform to the constitution, programme, principles, and policy 
of the party.” The National Executive Committee, which is the ‘“ad- 
ministrative authority of the party,” is elected by the party conference 
and is subject to its control and direction, and must render to the con- 
ference a report of work and a financial statement. Thus the party 
conference in the case of the Labor party is the supreme authority within 
the party. 


1 See brief mention of this topic in F. A. Ogg, English Government and Politics 
(2nd ed., New York, 1936), pp. 581-587; E. P. Chase and others, Democratic 
Governments in Europe (New York, 1935), pp. 105-107. See also the author’s 
“British Party Organization,” in Political Science Quarterly, Vol. 45, pp. 161-181. 

2 The Constitution and Standing Orders of the Labour Party, as amended by the 
Annual Party Conference (Bournemouth, 1937). The relevant clauses of the con- 
stitution are V, VI, VII, and VIII, and the standing orders, numbers 1, 2, 3, 4, 5, 
and 6. 
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In 1937, 705 delegates attended the Labor party Annual Conference 
and represented a party membership of slightly over 2,000,000.* In the 
post-war years, the size of the conference has varied from 1,100 delegates 
to 600. A full account of the proceedings is kept, and ample opportunity 
is given for discussion of all questions submitted in advance by any 
affiliated organization. Voting is by cards, with the trade union delegates 
having one vote for each 1,000 members, and the federations and central 
labor parties having one vote apiece, bringing the total votes to about 
2,500,000. The members of the National Executive Committee are called 
upon to present issues and to defend their actions. The leader of the party 
is in attendance, takes an active part in the deliberations, and is affected 
by the decisions. If a program is approved, as was the case in 1937, it is 
binding on the officers and members of the party, and constitutes the pro- 
gram toward which the party must work. In the conferences, genuine 
differences of opinion appear and are aired, and usually settled. In the 
1936 and 1937 conferences, for instance, the constituency parties rebelled 
against the Executive and the trade union leaders who supported it, and 
were able to secure a change in the party constitution which gives them 
more representation. 

As one surveys the Labor party conferences, especially if he has been 
in attendance at several of them, he cannot fail to admire their democratic 
quality, their genuine discussions, their representative flavor. They have. 
frequently been involved in perplexities. They are occasionally quite 
bitter. But they have in the long run been representative of the party, 
and they have produced a series of party programs which would do 
credit to any party organization in the world. Running over the various 
programs which they have evolved out of their discussions, we find 
Labour and the New Social Order, War Aims, Labour and the Nation, For 
Socialism and Peace, and this year Labour’s Immediate Program. Unlike 
other minority parties in another great democracy, they were not afraid 
to bring their differences out into the open, and they were not derelict 
in the development of programs which became the basis of their appeals 
to the electorate. 

Somewhat in contrast to the Labor party conference is the Annual Con- 
ference of the National Union of Conservative and Unionist Associations. 
By its constitution, ‘‘the regulation and control of the affairs of the Na- 
tional Union shall be vested in a Conference” consisting of party officials, 
office-holders, and representatives from the constituency associations and 
affiliated organizations. The number of delegates in attendance varies 

3 Report, Annual Conference of the Labour Party, 1937, p. 280. This is the largest 
individual paid membership of any political party in the democratic world. In the 
dictatorship countries, party membership is larger. 


4 The Constitution and Rules of the National Union of Conservative and Unionist 
Associations, Arts. XIV, XV, XVI, and XVII. 
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from 1,300 to 2,000, depending upon the importance of the business before 
the conference and the presence or absence of the leaders of the party. 
Lord Baldwin missed but one party conference in the fifteen years of his 
leadership. Ordinarily, several ministers are present when the party is 
in power; in 1937, eight were in attendance and took part in the discus- 
sions. The party leader always addresses a mass meeting but has a 
spokesman to attend the business sessions. A series of resolutions is 
always passed after more or less thorough discussion. The voting is 
usually by acclamation or show of hands, and due to the stronger inde- 
pendent position of the party leadership, the discussions and decisions 
on policy are inclined to be less critical of the party leaders. But refreshing 
and informative debates occur, and, as will be noted later, resolutions are . 
occasionally passed which affect public policy. Even though Conservative 
annual conferences are more valuable as party get-togethers than as 
formulators of party policy, no one can accuse them of being as bootless 
and sterile in this respect as American party conventions. They provide 
an opportunity for serious discussion of public questions. They give the 
constituency parties a chance to bring up questions of organization and 
program, and they bring the leaders into contact with the rank and file 
of the party. 

The present position of the Liberal party renders a discussion of its 
deliberative machinery somewhat less significant. Nevertheless, as with 
the two other parties, the Liberals have provided for an annual meeting, 
now called an Assembly, which under the constitution and rules of the 
National Liberal Federation, meets annually to discuss party problems 
and policies. This meeting occurs now in May instead of in October, as 
is the case with the other two parties. It is ‘‘open for the free discussion 
of any matter affecting the policy and principles of the Liberal party,” 
and it may “give expression by resolution to the opinions of the Liberal 
party upon such questions as are by general consent deemed to be of the 
first importance.” A thousand to twelve hundred delegates from the local 
associations and the party organization are usually in attendance, and 
illuminating discussions are had. The party officials and leaders take an 
active part in the discussions, and resolutions are always passed which 
place the party on record. As with the conferences of the other parties, 
time is also devoted to deliberating about the problems of the party 
organization, such as membership, finance, and propaganda. 

The annual party conferences herein described are the most important 
meetings of the party members for the discussion of party policy. They 
are not, however, the only ones at which policies are discussed or resolu- 
tions passed. There are, in addition, regular meetings of smaller bodies 
representative of the parties, at which time resolutions are also passed. 
The Council of the Liberal party organization meets usually in December 
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and engages in lively discussions.5 The Central Council of the Conserva- 
tive party similarly meets at least once during the period between annual 
conferences, usually in March, and transacts a considerable amount of 
party business, including the passing of important resolutions.’ The Na- 
tional Executive Committee of the Labor party meets at least twice a 
month to make the important decisions for the party.’ British parties, 
therefore, are not lacking in opportunities for the discussion of public 
questions. Once a year their members assemble in party canference. 
Between annual conferences, smaller councils come together, and there 
are also summer schools and other educational activities.? In other 
words, expression rather than suppression of opinions is encouraged, and 
such expressions of opinion are not the mere vaporings of party officials, 
but frequently eventuate in resolutions which give concrete expression to 
party feeling. 

But are these discussions and resolutions of any real value in determin- 
ing governmental policy? The answer is yes and no. Britain has a cabinet 
system of government, and it is not possible for responsibility to pass 
completely from the House of Commons to a party conference. But in 
the case of the Labor party under the report adopted at the Hastings 
conference in 1933, a special conference of the party would be summoned 
“in the event of a general election affording the party an opportunity of 
taking office as a minority government,” and “a full meeting of the 
parliamentary party would be held to receive and consider the recom- 
mendations of the special conference.’”’® In this case, even the taking 
over of the reins of government becomes a matter of consultation with 
a special party conference. Furthermore, in a case where the party might 
form a majority government, as well as in the case above referred to 


5 See The Times, December 17, 1936, for a report of a recent meeting of the 
Council. 

€ At the meeting on March 24, 1987, for instance, the Central Council passed 
five resolutions on the following subjects: (1) reaffirming faith in conservative prin- 
* ciples; (2) warm approval of the rearmament program; (3) full support of the 
Government’s policy of voluntary army recruitment; (4) congratulating the Gov- 
ernment on its traffic measures; and (5) urging that borough counicil elections be 
scheduled at a better time of the year and that the polling hours be extended. Two 
other resolutions dealing with ex-service men and milk regulations were withdrawn. 
The Times, March 24, 1937, p. 8d. See also Report of the Sizty-Third Annual Con- 
ference, 1936, pp. 30-35, and ibid., 1937, pp. 32-37, for reports of the Council and 
its Executive Committee. 

7 In 1937, the Executive had 32 sessions. See Report, Annual Conference of the 
Labour Party, 1937, p. 72. 

8 See the interesting studies by Professor Joseph R. Starr of Labor and Liberal 
activities of this nature in this Review, Vol. 30, pp. 956-974 (Oct., 1986), and Vol. 
31, pp. 703-719 (Aug., 1987). 

9 Report, Annual Conference of the Labour Party, 1933, pp. 8-11, 166-168. 
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where it is a minority government, the report of 1933 requires any Labor 
Government to follow the policy “laid down in resolutions of the annual 
conference and embodied in the general election manifesto. The King’s 
Speech would, from year to year, announce the installments of the party’s 
policy with which the Governmertt proposed to deal. Where questions 
arise for decision on which party policy has not been declared, they would 
be dealt with by discussion with the appropriate bodies.” This means not 
only that the party conference states the party’s position by means of 
resolutions and occasionally by a complete program, but that it also 
requires these party determinations to be taken up by a Labor Govern- 
ment and given governmental effect. One could not ask for a more 
democratic party government than this, nor can one find any better 
example of translating party resolves into governmental policies. 

But perhaps the determination of Labor party policy is not itself in 
the hands of the rank and file of the party. Perhaps the National Execu- 
tive dominates the party conference so completely that the delegates are 
without effective power. On occasions, one can get this impression. But 
on the whole, a Labor party conference, although it almost always re- 
sponds favorably to the suggestions of its administrative committee, is 
not usually controlled by any leader or group of leaders. In a Conservative 
party conference, on the other hand, leadership counts for everything. 
At the Labor party conference of 1937 in Bournemouth, where the party 
was able to deal satisfactorily with a serious problem of representation 
within the party, and where it approved Labour’s Immediate Program, its 
latest party pronouncement, the Executive by no means dominated the 
conference. The delegates representing the rank and file of the Labor 
movement voted resolutions up or down quite without regard to the 
mover of the resolution or the source of the idea. There was, and always is, 
free and frank discussion. It is true, of course, that Labor has not had 
much time in government office, and what will happen when a Labor 
prime minister, with all the prestige which that office carries, and Labor 
cabinet ministers, come down to party conferences and lead discussions 
can only be conjectured. In 1929 and 1930, when Labor was in power, 
cabinet ministers faced a barrage of questions at the party conferences, 
and even so venerated a leader as Arthur Henderson did not escape with- 
out an hour of searching questioning. My guess is, therefore, that the 
Labor party conferences will continue to be quite as insistent upon con- 
trolling their deliberations as they have been up to the present. In any 
case, they have always been extraordinarily good forums for the discus- 
sion of party policies, and one hears more real debate on serious issues 
in one hour at a Labor party conference than in a whole Democratic or 
Republican national convention. 

The Conservative party conference requires a different evaluation. 
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The size of a Conservative conference militates against having the kind 
of real debate one hears in a Labor conference. The constitution of the 
National Union, furthermore, does not give to the conference a preémi- 
nent position in the party. The strength of the party organization is such 
that one cannot conceive of a Conservative party conference running very 
far away from its leadership. In fact, leadership counts for nearly every- 
thing at the annual conference. 

This is not to say that the Conservative conference is mere ,window- 
dressing. For, in truth, the conference has great value to the party by way 
of improving its organization, its morale, and its unity. And what is just 
as important, it affords an adequate opportunity for a real discussion of 
public questions. A perusal of the resolutions adopted or withdrawn at a 
Conservative conference should be sufficient to demonstrate the breadth 
of the discussion, its genuineness, and its value as a contribution to the 
formation of democratic policy. This does not mean that these discussions 
and resolves necessarily control a Conservative Government, although, as 
will be indicated, they well may do so. But it does mean that Conservative 
conferences usually tender the party leadership, which since the war has 
usually meant the Government, a rather comprehensive budget of advice, 
some of which may be quite unpalatable. In the midst of resolutions 
“approving” and ‘congratulating’ and “supporting” the Government, 
one occasionally finds a resolution like the one passed at the Margate 
conference of 1936. This resolution moved by a Conservative M.P., deal- 
ing with the question of the return of the German colonies, gave warning 
to the Government that the party would not stand for a yielding up of 
British rights. The words are interesting: “Resolved, that this conference 
urges His Majesty’s Government, in order to dispel grave anxieties within 
the Empire and dangerous hopes abroad, to give an assurance that the 
declaration made by the then Foreign Secretary, Sir John Simon, to the 
German Chancellor in Berlin in March, 1935, to the effect that the cession 
of any British Mandated Territory was not a discussable question, still 
represents the unaltered attitude of His Majesty’s Government,” 1? 

Conservative conferences generally support their leadership strongly 
but not uncritically. As The Times remarked about the Margate confer- 
ence, ‘‘some resolutions have been passed which in timing rather than in 
substance have plainly disregarded official advice.” And whether or not 
the advice tendered by the conference is followed by the Government, the 
Government at least cannot offer as an excuse for some misguided action 
that it did not know the party will in the matter. In another respect, too, 
we find the conference useful in both a party and a governmental sense, 

© Report of the Sizty-Third Annual Conference, 1936, p. 22. Also The Times, Octo- 


ber 2, 1936, p. 8a. 
1 The Times, October 3, 1936, p. 18b. 
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in that it permits Conservative M.P’s., who are quite swallowed up in 
the large House of Commons and rather effectively prevented from raising 
objections to the Government program or tendering advice, to raise 
important policies and discuss them. Ministers who expect and receive 
criticism from the Opposition in the House of Commons occasionally 
receive effective criticism of their policies at a Conservative conference. 
The hail of criticism which greeted Mr. Ramsbotham, the minister of 
pensions, at the Scarborough conference in 1937 is a case in point. 

Finally, it is interesting to note that conference resolutions are not 
merely passed and printed in the newspapers. In the words of the Central 
Council of the party, “the several resolutions on questions of policy 
passed at the annual conference at Bournemouth were duly brought to 
the notice of the leader of the party, and the subject-matter of several of 
them, notably those on national and imperial defense, foreign policy, the 
needs of the special areas, and agriculture, were then engaging the atten- 
tion of the Government.” !? Or, in the words of the 1987 report, “all res- 
olutions on questions of policy passed at the annual conference at 
Margate, at the meetings of the Council referred to, and by provincial 
areas and other organizations of the party, have been forwarded, in 
several cases with the endorsement of the committee, to the leader of the 
party and to the ministers of the government departments respectively 
concerned. In all cases where detailed replies or observations have been 
received from ministers, copies of them have been sent to those from 
whom the resolutions were received.’ Thus -the opinion of the party „I 
does not evaporate into the atmosphere of the conference—it is carried 
to the leaders (in this case, the Government), and it receives their careful 
consideration. In sum, a Times editorial states the matter succinctly and 
accurately. “Party resolutions in this country,” it says, “are not dictated, 
neither are they decisive, and the degree in which effect is given to them 
depends, with the knowledge and assent of those who frame and pass 
them, upon how far they are considered wise and practicable by those 
who form the Government of the country. Moreover, resolutions must 
be judged according as they reflect a general discontent or a spirit of 
exhortation upon specific points.’ The Conservatives have never used 
the annual conference to formulate a complete party program or to de- 
velop election manifestos. The party leadership through the Central 
Office decides what issues will be stressed in an election campaign. 

The anomalous position of the Liberals in the post-war years has made 
it very difficult for them to keep the party machinery running. But they 
have always had their annual conferences, and their council and other 
committee meetings in between; and since they have not had government 


12 Report of the Sixty-Third Annual Conference, 1936, p. 30. 
33 Tbid., 1937, p. 32. u“ The Times, October 3, 1936, p. 13b. 
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responsibility, most of their effort has been given to the formulation of 
issues with which to attack the party in power. Nevertheless, this activity 
is very important in a democratic state, for it helps to inform and to 
crystallize public opinion along constructive and responsible lines. The 
annual conference of the Liberals, when added to their interesting and 
valuable Summer School at Cambridge University, is not, therefore, with- 
out influence or value. 

This review of British party practice with reference to policy formation 
brings into bold relief the sad and hopeless position in which American 
parties find themselves in this particular. While British parties have 
developed regular means for discussing and formulating party policy, 
and even for driving this opinion through to the statute-books, American 
parties are still floundering in a sea of patronage without much interest 
in the improvement of their party processes. Whereas British parties 
find it useful to hold party conferences once a year, American parties 
do a lot of worrying about holding a conference once in four years, and 
then see to it that distressingly inadequate time and attention are given 
to the discussion and formulation of a platform. On the one hand, British 
party leaders and British ministers need not be in the dark about what 
their parties desire in a given situation, and they even find it helpful, 
indeed necessary, to maintain their contacts with the various agencies of 
party discussion. On the other hand, American party leaders go their 
own path, not bothering to consult with the rank and file of the party 
because no organization exists for the purpose, and doing nothing to 
improve the party machinery so that this void may be filled. The chair- 
man of the National Committee speaks for himself, and the only respon- 
sible leadership which exists is in Congress, and it is a sort of leadership 
by seniority, not by any plan of party responsibility. Whereas in Britain 
differences between. the party leadership and the rank and file are either 
liquidated or the leadership changed, the party thus presenting a reason- 
ably united and disciplined front, in the United States many leaders in 
the same party have diametrically opposed views; and these may or may 
not correspond to a generally held party opinion, for that opinion is 
seldom coherent or even formulated in concrete terms. In Britain, parties, 
after adequate discussion, formulate their opinions and then allow reason- 
able discretion to their leaders in giving them governmental effect. In 
the United States, the quadrennial platform is not taken seriously and the 
party leader has to reach out into blank space to pull out an issue, and 
that issue thereafter becomes a party issue for all political purposes. In 
Britain, considerable value attaches in all of the parties to the preliminary 
discussion and preparation, in the various constituency associations, of 
the resolutions which are finally brought before the party conference. 
Resolutions come up from the grass roots and arise because of opinions 


534 THE AMERICAN POLITICAL SCIENCE REVIEW 


which are developed in the local branches of the parties. They are not 
merely thrown into a party conference in an innocuous form. by the party 
leadership. This is not to say that resolutions are not carefully sifted or 
framed by the party leadership. But it does mean that discussions in 
British party conferences are not‘limited, as in American party conven- 
tions, to the platitudinous proposals of a resolutions committee. Allowing 
for differences in the form of government, it is submitted that no form of 
government can excuse the deep void in the American party system which 
does not provide for real policy discussions, and which encourages irre- 
sponsibility, divided leadership, poor discipline, and undemocratic con- 
trol. 

A rather concrete comparison between the Labor party in Great 
Britain and the Republican party in the United States is illustrative of 
the value of British party processes as opposed to the handicaps under 
which American parties suffer. The British Labor party has been in the 
doldrums for six years. It met two devastating defeats in the general 
elections of 1931 and 1935. It lost its old leaders and it had to reconsider 
its whole Welianschauung. Similarly, the Republican party, following the 
loss of the congressional elections in 1930, was dealt two smashing blows 
in 1932 and 1936; and although it constitutes, in Senator Vandenberg’s 
confident phrase, “the greatest minority party in history,” it is divided, 
discordant, and apathetic. 

How have these two parties gone about regaining their respective 
former positions? The answer points the moral of this inquiry. The Labor 
party began at once to utilize the party agencies at its disposal, and over 
a period of six years, culminating in the outstanding conference: at 
Bournemouth in 1937, it has been able to develop a complete, newly 
oriented party program, rehabilitate its party organization, restore dis- 
cipline, extend its activities into the local field, and lay the foundations 
for a successful campaign in the next election. Then, having discussed, 
formulated, and approved in annual party conferences a party program 
which the Laborites refer to as “Labour’s Immediate Program,” they 
took the program to the country by arranging a number of regional 


1 An interesting move was to create a Distressed Areas Commission composed 
of able party members. The commission first held representative delegate confer- 
ences in each of the areas to explain the scope of the work and to secure the codpera- 
tion of the local Labor movement. The second step was the preparation of written 
evidence by the local Labor movements. The third step consisted of visits and in- 
vestigations in the areas by the commission. The fourth step was the preparation 
and publication of a series of very able reports. ‘Altogether this has proved to be,” 
in the words of the annual report of the party, “one of the most striking and success- 
ful projects undertaken by the party.” Report, Annual Conference of the Labour 
Party, 1937, pp. 18-20. See also Dr. Maddox’ interesting article on “Advisory Policy 
Committees for British Parties,” in Political Science Quarterly, Vol. 49, p. 267. 
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conferences, twenty-two in number, to which all members of the party 
were invited, including members of Parliament, parliamentary candidates, 
party agents, officials of local party organizations, and members of affili- 
ated groups.!® Two speakers attended each conference, one to deal with 
the program and one with the organization of the campaign. In a word, 
the Labor party, with a far more difficult opponent, and without nearly 
as large a traditional following as the Republican party in the United 
States, has cleared its decks for united, intelligent, and responsible party 
action. 

In the United States, the Republican party, due to Mr. Hoover’s urg- 
ing, has finally started an effort which may be helpful. The tremendous 
obstacles that had to be overcome, however, in order to get this program 
under way, and the stand-offish attitude with which the proposal is 
greeted by so many of the party big-wigs, indicate how discouraging it 
is in the United States to attempt something constructive in the way of 
party improvement. For five years, the party leadership did little more 
than keep open the offices of the National Committee. They did not pro- 
mote party discussion. They did not encourage party conferences. They 
talked mostly of organizing the party, but judged by the results of 1936 
it might have been better if they had done nothing along this line and let 
nature take its course. Many millions of dollars would have been saved 
for more useful purposes. The resolutions committee at the Cleveland con- 
vention entered upon its work without preliminary research and turned 
out a platform which was all things to all people. No adequate discussion 
of the platform took place, and the party floundered through the cam- 
paign without knowing its own mind on the important problems of the 
day. Even today, on the eve of congressional elections, it has not yet 
formulated a program which can be offered to the country as an alterna- 
tive to the New Deal. ` 

It seems true that Americans, in general, base their franchises on dis- 
likes rather than on faith. They have, to date at least, preferred to wait 
for the opponent to make mistakes, rather than themselves to formulate 
an alternative program to present to the people. Ex-Governor Smith 
pointed this out in his post-election statement in 1928. Ex-President 
Hoover pleads the point now. Perhaps one more American may now add 
the thought, based on the foregoing review of British party experience, 
that a bankrupt, defeated, discordant party need not remain in that 


1 This interesting program, in the words of Hugh Dalton, “‘is a deliberate study 
in priorities” which “represents a big constructive job of work.” The program has 
been issued in pamphlet form and may be found in the Report for 1987, Appendix 
X, pp. 277-279. It is a clear, concise program, for, as the chairman of the 1937 con- 
ference (Mr. Dalton) said, “we have no use at this time of day for rhetoric without 
research, nor platitudes without precision.” 
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condition if only it will develop the machinery and organization for 
adequate party discussion, if only it will patiently work toward the for- 
mulation of a sound, considered program which accurately represents the 
reasonable hopes and aspirations of the rank and file of the party, and 
always if it possesses the ability in its ranks to vitalize such a program. 


James K. PoLLOCK. 
University of Michigan. 


A Step Toward Reichsreform in Germany. The problem of Reichs- 
reform, or of the organic political, administrative, and territorial reorgani- 
zation of Germany, which was considered an urgent task ten years ago 
and at that time led to an assembly of Reich and Länder ministers called 
the Länderkonferenz, was partially recalled from oblivion by some recent 
legal enactments. Because of the changed political circumstances, the 
setting, as well as the aim, of such reform is naturally quite different 
now from what it then was. l 

The chief aim of the work of the Länderkonferenz and its subcommittees 
between 1928 and 1930 was to stop the increasing centralization of 
governmental functions in the hands of the Reich by delimiting more 
precisely the respective jurisdictions and strengthening at least the ad- 
ministrative functions of the Länder, since their legislative powers had 
been so severely curbed by the Weimar constitution of 1919 and its 
subsequent interpretation. The main obstacle to the achievement of 
that aim was generally seen in the heterogeneity of the then 18 constitu- 
ent parts of the Reich. That variance in size, population, wealth, and 
internal organization was obviously an impediment to the administrative 
capacity of the several Länder, and had furnished the authorities of the 
Reich with an excuse for their policy, in the 1920’s, of withholding and 
withdrawing ever more administrative functions from the Lander. Such 
a policy was defended on the ground that the inability, especially of the 
smallest Lander, adequately to fulfill those functions made centralization 
necessary in the interest of a smooth and efficient administrative process. 
However, the recommendations which the Ldnderkonferenz submitted as 
remedies in 1930, and which involved amending the constitution, were 
never carried out, since it appeared impossible to obtain the necessary 
parliamentary majorities against. the combined forces of tradition and 
opportunism. 

The National-Socialist régime displayed no haste in resuming the task 
of Reichsreform which its politically hampered predecessors had been 
incapable of accomplishing; it even prohibited any discussion of the prob- 
lem. In the sphere of local government, it consolidated the former multi- 
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plicity of municipal law by enacting a uniform Municipal Code,! but no 
similarly uniform measures were taken to reform government on the in- 
termediate level, i.e., in the sphere of action of the former Lander. 
Rather, the transfer of all political power from the Länder to the Reich? 
and the establishment of Reich goverriors (Retchsstatthalter)* were consid- 
ered sufficient to serve the immediate end of securing the amount of 
centralization necessary to sustain the new régime. Its slowness to embark 
upon other aspects of reform may have been a sign of the party’s anxiety 
to avoid, for some time at least, a matter likely to arouse strong opposi- 
tion both from people defending century-old loyalties and from individ- 
uals unwilling to relinquish newly acquired positions of prestige at the 
head of Prussia and other former Lander. Or again it may have been an 
indication of a belief that the withdrawal of all powers from the Lander 
had rendered the question of a territorial recasting of the Reich decidedly 
less urgent. 

This attitude seems about to be abandoned now, for recently Hamburg, 
which under the constitution of 1919 enjoyed the status of a Land,‘ was 
singled out for reorganization. The boundaries of that city-state had been 
a constant cause of complaint. The peculiar interspersion of the territories 
of Prussia and Hamburg along the lower course of the river Elbe not only 
had created the most awkward situations for the population concerned— 
some villages, for example, stood partly on Prussian, partly on Hamburg, 
soil—but had especially interfered with the adequate development of the 
harbor of Hamburg as the main gateway of German ocean transport. 
The confusion had finally been relieved by an agreement between the two 
Lander, negotiated in 1928-29, which created a joint harbor authority 
“as if” no boundaries existed. In the matter of ceding the needed territory ` 
to Hamburg, however, Prussia had remained adamant, because even 
the slightest expansion of any of the smaller Lander was incompatible 
with the unitarist beliefs of her leading statesmen. 

The preliminary step in the reorganization of Hamburg was an altera- 
tion of the map around the mouth of the Elbe. By cabinet decree of 
January 26, 1937,5 Hamburg’s area was rounded out by the addition of 


1 Dated January 30, 1935. RGBI (Reichsgesetzblatt), Pt. I, p. 49. For an analysis 
of the Municipal Code, see article by Roger H. Wells in the August, 1935, issue of 
this Revinw. 2 By law of January 30, 1934 (RGB1., I, p. 75). 

3 By laws of April 7, 1933 (RGBL., I, p. 173) and January 30, 1935 (RG@BL., I, p. 65). 

4 The total population of the state was 1,200,000, of which 1,110,000 lived in 
the city itself, while the remaining 90,000 was divided among three towns and 23 
rural communities. The city covered one-third of the state’s total area of 415 sq. 
km. Cf. Cuno Horkenbach, Handbuch der Reichs- und Staatsbehérden, 1935-36, p. 106. 

5 RGBL., I, p. 91. The same statute also decreed the merger of Lübeck in Prussia 
and the exchange of territory between Prussia and Oldenburg and between Prussia 
and Mecklenburg. z . 
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30-odd Prussian towns and villages, Prussia receiving in return seven 
Hamburg communities. Altogether, 50 communities were amalgamated 
with the city proper into the new “Hansestadt Hamburg” with a total 
population of 1,675,000. On December 9, 1937, a further law® com- 
pleted the reform by giving the new city a constitution which, on April 
1, 1938, replaced Hamburg’s constitution of 1921. 

Under the new constitutional statute, Hamburg is to be an administra- 
tive district of the Reich and at the same time a municipality (sec. 1, 
par. 1),” thus retaining its traditional city-state character, “adapted, of 
course, to the requirements of the National-Socialist Reich,” as the 
party’s official newspaper added in commenting upon the law.® Accord- 
ingly, the Hansestadt Hamburg will have a dual, i.e., a “state”? and a 
“municipal,” administration (sec.1, par.2). The state administration, 
whose internal organization is as yet to be determined, will be exercised 
by the Reich (sec.3, par.1), through Reich officials headed by the governor 
(see.1, par.3). Like the governors in the other former Linder and the 
Oberprdsidenten in the Prussian provinces, he will act under orders from 
the Reich ministers and be answerable to them (sec.3, par.2). The munici- 
pal administration likewise is to be in his hands (sec.6, par.1), so that his 
duties will be threefold, combining those stipulated for all governors by 
the law of January 30, 1935, with those under the new statute as head of 
Hamburg’s state and municipal administrations. 

To have a joint head for its state and city administrations is nothing 
novel for Hamburg. In Article 67 of its 1921 constitution, it was provided 
that Bürgerschaft and Senat, respectively the legislative and executive 
organs of the state, should also direct Hamburg’s municipal affairs. What 
is new is that now a Reich official, imposed from outside, is to head both 
administrations, whereas formerly the mayor, who was placed there by 
action of the city-state’s own organs, held that highest office. Under the 
new regulation, the mayor is merely the governor’s deputy in municipal 
affairs (sec. 6, par. 2), while the highest leadership of the city—although 
assigned as a rule to the mayor under sec. 6 of the Municipal Code of 
1935—rests with the representative of the Reich. This is not simply a 


€ RGBL, I, p. 1327. 

7 The statute calls it an “Einheitsgemeinde.” It is to incorporate all those 50— 
formerly municipally independent—small communities, together with Hamburg 
proper, into one municipal body under one central municipal administration. 

8 Völkischer Beobachter (Süddeutsche Ausgabe), December 10, 1937. 

5 “State” is here used as distinguished from “municipal.” With Germany now a 
unitary state, the terms “federal” and “state” cannot any longer be used as referring 
to the Reich and the Lander, respectively. However, a great deal of the old official 
terminology, reminiscent of the former status of the Länder, still prevails, Cf. 
Erich Becker, “Die Rechtsstellung der deutschen Linder in der Gegenwart,” 
Zeitschrift fir die gesamte Staatswissenscheft, 97 (1937), pp. 462-498. 


FOREIGN GOVERNMENT AND POLITICS 539 


matter of personalities;!° rather, it indicates the change in Hamburg’s 
status from a quasi-autonomous Land to a province of the Reich. Similar 
proposals were made within and without the Lénderkonferenz ten years 
ago. 

Two other innovations appear in the new statute. In the interest of 
administrative consolidation, the Ldnderkonferenz recommended com- 
bining under one head the separate administrative organs which the Reich, 
since 1919, had built up for special matters such as finance, labor, and 
veterans’ care. Sec. 2, par. 3, of the new statute follows up this suggestion 
by authorizing the Reich minister of the interior, with the consent of the 
ministers concerned, to transfer to the Hamburg state administration 
functions out of that special group. No real gain for administrative re- 
form can be seen in the measure, however, as long as such transfers are 
possible only in one portion rather than the entire Reich so that the 
complete abolition of the special administrations might result. 

The second recommendation of 1930 that can be found in the new 
statute is the so-called A uftragsverwaltung, offered by the Laénderkonferenz 
as a means of further strengthening the administrative capacity of the 
Lander by delegating to them the actual administration in certain fields 
which in principle would remain within the jurisdiction of the Reich. 
Par. 4 of sec. 2 of the new law makes possible such delegation from state 
to municipal administrative organs. Valuable though such a provision 
could be for communal self-rule, its significance in the present case is 
diminished because of the personal union linking the two administra- 
tions, for the governor will still be a Reich official even when formally 
acting in the city’s name. 

The apportionment of functions between the two jurisdictions is con- 
cerned only with administrative tasks. Legislative authority is expressly 
withheld" from Hamburg in sec. 4, par. 1, of the statute. Vested in the 
governor are ordinance powers of undefined scope which can be exer- 
cised only with the consent of the superior Reich ministers (sec. 4, par. 1). 

Under the 1921 constitution, certain functions were administered 
jointly by the state and city of Hamburg. It is, therefore, of interest to 
notice which of these the new constitutional statute classifies as central 
and which as local. Here again can be seen the influence of the Länderkon- 
ferenz, which recommended the nationalizing of judicial administration, 
supervision of municipalities, police, factory inspection, matters of school 
and church, and the administration of waterways (exempting the South, 


10 Even if the mayor were highest, it would make little practical difference so 
long as both he and the governor owed their appointment to the same central Reich 
authorities. 

11 In Art. 6, the law on governors, of January 30, 1935, still spoke of legislation 
of the former Länder. 
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however, as a compromise with Bavarian particularism). Save for the 
first two (already Reich matters under the law of December 5, 1934,” 
and the Municipal Code of 1935, respectively), the above tasks are now 
to be found among the enumerated fields of state administration (sec. 2, 
par. 1). Also included are the maintenance of certain administrative tri- 
bunals, agricultural measures, and the inspection of banking and of sani- 
tary and veterinary affairs. For the cost of having those fields adminis- 
tered by, Reich organs, Hamburg has to reimburse the Reich out of its 
share of tax returns which the latter transfers to the former Lander. 

To the jurisdiction of municipal administration the statute in sec. 5 
summarily allots those tasks “which are not included in the state admin- 
istration.” But even of these, it seems, some may be designated by the 
Reich as Auftragsverwaltung, thereby still further diminishing the extent 
to which the city may act in its own name rather than in that of the 
Reich—if such a distinction has any political significance in Germany 
today. As to the structure of the municipal administration, the Municipal 
Code applies except where modified by the new statute (sec. 7). In other 
words, the approved scheme of (1) mayor, (2) party delegate with whom 
he has to collaborate, and (8) counselors (Ratsherren) whose advice may 
guide, but need not determine, his actions, is valid for Hamburg also. 
The only modification is that the mayor is not the highest municipal 
officer, solely responsible for the city’s administration, but ranks second 
in command to the governor. 

Despite the inclusion of a few organizational suggestions of the Län- 
derkonferenz, the new statute is far from realizing the perfect “‘organiza- 
tion of the intermediate unit” which that assembly had hoped to design. 
The divergency of fundamental concepts would preclude that. In 1930, 
the problem had been a political one, viz., to concede, in a democracy, 
the largest possible degree of decentralization to the Linder and com- 
munities without injuring the unity of the Reich. In 1937, the rulers of 
the authoritarian state faced the simpler, organizational task of so reallo- 
cating administrative functions in the Reich’s subdivisions as to secure 
a smooth working of the administration of the centralized Reich. 

The provisions of the new constitutional statute plus those of the 
Municipal Code leave little room for any degree of decentralization 
whereby Hamburg could administer in some essential fields without in- 
structions from above but merely subject to law and subsequent judicial 
review. The hierarchy, consisting of the governor (who is the Gauleiter 
of the party), the party delegate (to which position the law" assigns the 


2 RGBL, I, p. 1214. 

183 The wording of the statute is not clear on this point. 

4 The Ratsherren, supposedly replacing the former municipal legislature, are 
to represent the various interests among the citizenry. 

1 Ordinance of March 26, 1935 (RGBL., I, p. 470). 
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Kreisleiter of the party), and the mayor (put in office upon proposal of 
the party delegate) would be a sufficient guarantee against any measures 
not acceptable to the central authorities of the National-Socialist state, 
even if the 45.Raisherren were a body of true representatives of the popu- 
lation and not merely individual advisets, hand-picked by the party dele- 
gate and the mayor. 

As it is, there is no participation of the people in the determination of 
Hamburg’s municipal policies, for the Ratsherren may do no more than 
state their views to the mayor, who then acts as his conscience, or some 
higher-up in the party, may dictate. Neither is any provision made for 
popular control of the city’s administration or purse. That power is 
in principle vested in the state and exercised by the Reichminister of the 
interior and partly by the party delegate. Under these circumstances, it 
is hard to discover the local self-government which the Municipal Code 
was said to confer. 

In view of this centralization of power and denial of self-government, 
the new constitutional statute for Hamburg may well be considered typi- 
cal of the administrative reforms yet to be undertaken by the National- 
Socialist state, even though certain provisions, conditioned by the dual 
nature of Hamburg’s status, may not be incorporated into future reform 
measures. 


GERHARD KREBS. 
University of California. 


NEWS AND NOTES 
PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 


Dr. Charles Kettleborough, for many years director of the Indiana 
state legislative bureau, died in Indianapolis early in April as a result of 
injuries, sustained in an automobile accident. 


Professor Earl W. Crecraft, of the University of Akron, has been ap- 
pointed dean of the college of liberal arts and professor of political science 
at Kent State University (Ohio). 


Professor David W. Knepper, of the Mississippi State College for 
Women, will serve as visiting professor of political science at George 
Peabody College for Teachers (Nashville, Tennessee) during the coming 
summer session. Professor Knepper has also been appointed a member of 
the personnel advisory committee of the Mississippi Unemployment Com- 
pensation Commission. 


At Syracuse University, Professor Finla G. Crawford has been ap- 
pointed dean of the college of liberal arts in succession to Dr. Karl C. 
Leebrick, who resigned to accept the presidency of Kent State University 
(Ohio). i 


Professor Harold H. Sprout, of Princeton University, will offer courses 
on world politics and American foreign policy at the University of Penn- 
sylvania during the coming summer. 


Professor Frank G. Bates, of Indiana University, has been appointed 
a member of the recently created Indiana Tax Study Commission. Pro- 
fessor Pressly S. Sikes has been designated as service coördinator by the 
Commission, and has been given leave of absence by the University to 
direct a study of the taxation system of the state. Meanwhile, Mr. John 
Stoner has been in charge of Professor Sikes’ courses. 


Dr. Charles Fairman, Brandeis fellow in the Harvard Law School, has 
been appointed associate professor of political science at Stanford Uni- 
versity. He has been giving courses in public law at Stanford during the 
winter and spring quarters. 


Dr. Philip W. Buck has been promoted to an associate professorship at 
Stanford University. 


Professor F. S. E. Amos, of the University of Oklahoma, will be on leave 
during the year 1938-39 and his work will be in charge of Dr. Fritz 
Ermarth, who recently returned from a tour of the Far East. 
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Dr. J. Mark Jacobson, formerly an instructor at the University of 
Wisconsin, and more recently with the National Labor Relations Board, 
died at his home in Washington on March 26. 


By courtesy of Mr. John H. Humphreys, secretary of the Proportional 
Representation Society in London, a copy of an address by Sir Erap 
G. Robertson entitled “The Future of Parliamentary Democracy” 
mailed in April to each member of the American Political Science Associa- 
tion. 


While on the staff of the Institute for Advanced Study to complete a 
monograph entitled “Brandeis and the Democratie Process—A Case 
Study of the Massachusetts Savings Bank Insurance Plan,” Professor 
Alpheus T. Mason has had leave of absence from Princeton University, 
and the lectures in his course on European government have been given 
by Professor Arnold J. Zurcher, of New York University. 


Dean Charles W. Pipkin, of Louisiana State University, officially rep- 
resented the American Political Science Association at conferences on 
higher education, combined with the dedication of new buildings, at the 
University on April 6-8. 


During the last week of March, Dr. Herman Finer delivered three lec- 
tures on the Edward Douglas White Foundation at the Louisiana State 
University. 


The Kirby lectures at Lafayette College were delivered by Professor 
Charles H. McIlwain, of Harvard University, during March and April. 
Subjects discussed included “Our Constitutional System Before the Bar 
of History,” “Judicial Review,” and “Checks and Balances in Govern- 
ment. 


Messrs. Andrew E. Nuquist and Eldon L. Johnson, who will complete 
their graduate work at the University of Wisconsin during the summer, 
have been appointed, respectively, instructor in political science at the 
University of Vermont and assistant professor of political science at 
Beloit College. 


The tenth annual session of the Institute of Government at the Uni- 
versity of Southern California was held at Los Angeles June 18-17. The 
conference was organized in some thirty-five sections. 


The twelfth annual session of the Institute of Public Affairs at the 
University of Virginia will be held at Charlottesville July 3-16. 


The forty-second annual meeting of the American Academy of Political 
and Social Science, held at Philadelphia April 1-2, was devoted to the 
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general subject of “Present International Tensions,” with sessions on the 
doctrine of self-sufficiency, trade barriers, population pressure, propa- 
ganda, and the position of the United States. 


The first annual conference on local government of Oklahoma was held 
at the University of Oklahoma on March 8-9, under the auspices of the 
School of Citizenship and Public Affairs. The program was built around 
county-municipal-state coöperation, especially as to problems that arise 
on the municipality fringes. Professor Lane W. Lancaster, of the Uni- 
versity of Nebraska, and Dr. Kenneth Warner, state personnel director 
of Arkansas, were the featured speakers. Five hundred persons attended 
the various sessions, including sixty state, city, and county officers. An 
institute of international relations was held also at Oklahoma, June 9-18, 
with Messrs. W. Arnold Forster, Ramon Beteta, Grover Clark, and T. 
Takeuchi among the speakers and round-table leaders. 


A program for the training of archivists, open to candidates for the 
doctorate, will be offered next fall by the Faculty of Political Science of 
Columbia University in codperation with the National Archives at 
Washington. Students will be expected to take a course on Archives and 
Historical Manuscripts, to be given in the department of history at 
Columbia by Dr. Solon J. Buck, director of publications in the National 
Archives, and to select their other courses in consultation with him. They 
will also be expected, in addition to fulfilling all the usual requirements 
for the degree, to take advantage of the opportunities offered to a limited 
number of suitably prepared students for advanced study of archival 
problems and archival administration at the National Archives. 


The spring meeting of the Indiana Academy of the Social Sciences was 
held at Indiana University during the last week of April. Professor Harry 
D. Gideonse, of the University of Chicago, delivered an address entitled 
“Some Reflections on Freedom and Order” ; research in the social sciences 
was discussed by Professors Paul C. Glick, of De Pauw University, and 
J. A. Estey, of Purdue University, and Mr. John M. McCaslin, statisti- 
cian of the state department of public welfare; and Professors R. G. 
Thomas and S. C. Gilfillan, of Purdue University, and Edward H. Bueh- 
rig, of Indiana University, talked on current trends in the social sciences. 


The Social Science Section of the Ohio College Association, which in- 
cludes teachers of economics and political science at the Ohio colleges 
and universities, met at Ohio Wesleyan University on April 2-3. Seventy- 
five persons, representing twenty-eight different institutions, were in at- 
tendance. The program consisted of four panel discussions as follows: 
“The Future of Party Government in the United States;” “The Current 
Industrial Recession—-Causes and Remedies;”’ “American Foreign Pol- 
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icy;” and “Governmental Reorganization in Ohio.” The following officers 
were chosen for 1938-39: president, Paul T. Ellsworth, professor of eco- 
nomics, University of Cincinnati; vice-president, W. E. Binkley, profes- 
sor of political science, Ohio Northern University; secretary-treasurer, 
Frederic Heimberger, department of political science, Ohio State Uni- 
versity. 


The New Commonwealth Institute, with headquarters at Thorney 
House, Smith Square, London, is an international institute founded in 
1934 for study of the fundamental principles of international relations 
and for research on particular problems of international justice and se- 
curity. The Institute carries on its work by collective and individual 
effort, maintaining a general research committee comprising forty-four 
leading experts on international law and relations, such as Judge Antonio 
S. de Bustamante y Sirven, President Nicholas Murray Butler, Judge 
Manley O. Hudson, and Professor David Mitrany. In addition, four 
special research committees on legal, military, political, and psychologi- 
cal questions deal with particular aspects requiring investigation by ex- 
perts in these various fields. The results of the research carried out under 
the auspices of the Institute are published in three series of monographs 
and in a quarterly publication containing contributions in English, 
French, and German. The Institute has also established an information 
department, which publishes a monthly bulletin containing reliable data 
on questions of peaceful change and collective security. 


BOOK REVIEWS AND NOTICES 


Ends and Means. By Atpous Huxuey. (New York and London: Harper 
and Brothers. 1937. Pp. 386. $3.50.) 


Aldous Huxley makes no pretense of being a political philosopher, but 
much of what he says in his general philosophy has a direct interest for 
political scientists. The book here under review falls within the general 
field of political theory and is notable for its timeliness and comprehen- 
siveness. So broad are the questions considered that it may be classified 
in the time-honored category of “moral ph philosophy. ” In it, Huxley puts 
aside his former dispirited cynicism to deal constructively with the 
world’s greatest problems. Some readers will think him grown dull by 
comparison, but few will doubt his effectiveness and challenge. 

Huxley has a profound scepticism of social amelioration effected pri- 


marily by institutional means. Reform, he says, must be originated at, 
ig sels lt a BD ace Individuals and small groups, 
working from the bottom up, must be relied upon to remold society. The 
fundamental verities for which they should strive in their “non-attached,” 
ethically disciplined way are awareness, charity, and intelligence. 

The central theme of the book is that ends cannot justify means, since 
the latter determine what the former shall be. Thus all forms of violence, 
including dictatorship, must be ruled out as leading, not to progressive 
charity, but to social regression. Planning, particularly economic plan- 
ning, is essential to the correction of the injustices of our present system. 
To be effective, planning must follow certain principles: first, changes 
must not be so drastic as to cause violent opposition, which rules out, for 
instance, collectivization of agriculture, desirable though it may be from 
the viewpoint of efficiency; second, only “strictly necessary” changes 
should be made, foremost among which is the correction of uncoérdinated 
large-scale industry managed by irresponsible persons seeking only prof- 
its; and third, changes should be made through the extension of familiar 
instruments of control. Here, Huxley advocates extension of state super- 
vision of the profits and management of public utilities by such “mixed” 
enterprises asthe Port of New York Authority and the London Passen- 
ger Transport Board. Both politics and money influence, he thinks, can 
be eliminated by such “functional” organizations supervised by groups 
of technicians. 

But any planning depends for its success upon the context—political, 
psychological, educational, as well as economic—in which it operates. 
“To a greater or less degree . . : the civilized communities of the mod- 
ern world are made up of a small class of rulers, corrupted by too much 
power, and of a large class of subjects, corrupted by too much passive 
and irresponsible obedience” (p. 66). Hence the political road to a better 
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society is the road of decentralization and responsible self-government. 
These formule the author advocates also for all community life, includ- 
ing industry, particularly since community -government has become so 
technical that participation in it must be limited. 

No civilized nation is likely to take these roads, however, since they 
operate in a milieu of militarism, war, and preparation for war, a situation 
which inevitably leads to centralization and dictatorship rather than to 
decentralization and self-government. Thus the author holds that war is 
the central evil of our times, and an examination of its causes leads him 
to consider the machinery for preventing it. The League has failed to 
achieve its ends because its sanction (means) is based on violence. The 
machinery for pacific settlement is desirable as an opportunity to avoid 
temptation, although the important thing is the will to use it, which is 
notably lacking at present. Here again the solution lies with the individ- 
ual, in a new cosmology which may give to life a significance now sup- 
plied by war and nationalism, in industrial self-government eliminating 
the boredom which now offers a fertile field for the seeds of war. The first 
step in the series of changes is the development of small-scale working 
models of a better society by associations of devoted individuals. These 
associations are to be based on pacifism and non-violence and on codpera- 
tive business which may eliminate the obsession for money and power. 
The other purposes of these associations, such as a solution of the problem 
of inequality, of education, and of religious practices, which are discussed 
at some length by Huxley, help to make this one of those rare books which 
one enjoys reading even when one finds it impossible to accept all the 
author’s conclusions. 

Individual political scientists, economists, and sociologists doubtless 
have written with more assurance on the several aspects of Huxley’s social 
diagnosis and prescription, but few are likely to bring a fresher and more 
masterful approach to the ultimate synthesis. 

MARSHALL E. Dimock. 

University of Chicago. 


Political Institutions—A Preface. By EDWARD McCursney Sarr. (New 
York: D. Appleton-Century Company. 1988. Pp. vi, 548. $3.50.) 


Professor Sait’s book has three parts. The first, entitled ‘“Methods of 
Approach,” includes one chapter each on the theoretical, scientific, his- 
torical, and economic. Part two, on “The Origin and Law-making Func- 
tion of the State,” is notable chiefly for the six chapters on law, including 
brief historical essays on the Roman and English law and two chapters on 
international law. The third part includes the analysis of divergent types 
of states—constitutions; national and federal states; monarchy, aristoc- 
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racy, and democracy, with a chapter entitled “The Decline of Democ- 
racy”; representation; and public opinion and party. 

The clue to the style and general point of view is to be found in the 
word “Preface” included in the title. While the book has similarities to 
general introductory texts such as those by Garner and Gettell, it is only 
a part of the book which was originally planned; the remainder is re- 
served for a second volume on the problems of government. In another 
sense, however, the book may be considered a preface, since it is there that 
an author reveals somewhat more personally his assumptions. Professor 
Sait makes some pungent comments on other political scientists in com- 
menting and quoting. His dislike of some contemporary movements or 
policies seems at points to be the raw materials of his philosophy of ‘‘na- 
ture” and of “history.” However perverse one may feel his judgment on 
matters, it is his view (p. v.) that “almost as a matter of moral obliga- 
tion” one must speak out. This lightens what would otherwise be the some- 
what pedestrian journey that general wanderings about a large and 
vaguely defined territory usually are. If at times he seems querulous 
and shrill, he can also indicate contradictions, expose vagueness, and 
place some institutions in an historical context that clarifies their present 
position. His summaries of the findings of the anthropologists and the 
historians of law are particularly interesting and helpful. Indeed, he draws 
upon wide réading in treating many of the topics considered, Sometimes, 
notably as he appraises the present status of democracy, he relies upon 
inadequate materials. Thus he cites with apparent confidence on this 
topic Lord Hewart’s The New Despotism without mention of the later 
“Report on Ministers’ Powers,” which, after a polite gesture to that 
writer, exposed his heated generalizations to the destructive cooling of 
factual analysis. But his bias is frankly set forth in his attacks (e.g., pp. 
463, 466) on the New Deal— (“drunk with excesses,” “strange lack of san- 
ity,” “insatiable thirst for power,” “proposed degradation of the Su- 
preme Court’’)—and the reader is enabled thereby to evaluate the 
validity of the argument and the selection of the data, if he has not been 
discouraged by the Liberty League style. 

A dominant*element throughout the book is Professor Sait’s contempt 
for political theory and political theorists. This, stated at the outset, pro- 
vides the materials for a theory of his own. It is not easy to grasp. One 
is sometimes so pleased by the trenchancy of his criticism of other writers 
that one tends to overlook the reliance on a “history” and “nature” that 
require sharper exploration and definition. The “excogitated idea derived 
from abstract thought” is Professor Sait’s bête noir; hence his condemna- 
tion.of all the works of theorists and “brain trusters.”’ Ideas “take shape, 
subconsciously, through the influence of environment’ (p. 6). “If the 
world changes, thought also changes’’ (p. 12). What is this world? Dis- 
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coverable, in political matters, by a political science? There is none (p. 25). 
“But nature does not make mistakes” (p. 25). “There are times when 
it is better to let nature take her course” (p. 290). “If the great mass of 
mankind are incapable of governing, so are the intelligentsia: nature gov- 
erns us all” (p. 518). i 

Does this mean that we must “think with our blood?” From some pas- 
sages, notably in his discussion of the historical approach, of the origin 
of the state, and of national states, we may deduce that Professor Sait is 
referring to the antiquity of institutions, their powerful persistence, and 
their rôle, coupled with kinship, nationality, and race, in the evolutionary 
process. No reference is made to Lasswell’s treatment of related problems 
of political psychology. It is this awareness of the power of “the familiar 
scene,” the fact that it has been selected by “nature” in the evolutionary 
process, that makes him critical of “ideology” and “rash adventures.” 

Professor Sait’s skepticism, his awareness of the slowness of change, 
his insistence upon the importance of the work of anthropologist and his- 
torian, are the more substantial and valuable aspects of a point of view 
that at other points seems to have its own “subconscious” shaping, or its 
derivation from “excogitation” drawing upon too limited ‘observed 
conduct.” 

The reviewer noted only one correction for a second edition—on page 
293 Wells is given as the author of The Napoleon of Notting Hill instead 
of Chesterton. In the discussion of Stoicism and Roman Law, no refer- 
ence is made to Professor Sabine’s introductory notes to his translation 
of Cicero’s The Commonwealth in which a different position is well set 
forth. Indeed, the treatment of political theory in general neglects the 
need which men have, quite as much by “nature” as other needs, to form 
an intelligible and communicable view of the universe. Abstract thought, 
words, symbols, not divorced from but related to observed experience, 
are essential to meet this need. In that sense, even a social contract theory 
may have its historical justification—and, as in the history of the United 
States, rest upon historical fact, as the researches of Dr. Lois Matthews 
Rosenberry reveal. i 

The book is full of provocative passages, and, as a preface is supposed 


to do, stimulates interest in the volume to follow. 
Joun M. Gavs. 


University of Wisconsin. 


Social Philosophies in Conflict. By Josera A. LeicHton. (New York: 
D. Appleton-Century Company. 1937. Pp. xxii, 546. $3.25.) 


The theme of communist and fascist challenge to democracy is becom- 
ing an increasingly popular one with both serious and popular writers in 
America. Articles and books relating to it have been pouring from the 


550 THE AMERICAN POLITICAL SCIENCE REVIEW 


presses during the past three or four years. Many of them have been 
rather superficial, offering few, if any, clues to the historical, psychologi- 
cal, and social conditions which have produced this challenge. Some have 
viewed the challenge as primarily an international one—dictatorships 
arrayed against democracies in 4 struggle which ultimately, at least, 
would not eschew a military decision. Many, thorough enough in their 
examination of the theories of dictatorial régimes, have neglected to pro- 
vide a gatisfactory survey of the prospects for revitalizing democratic 
theory and rehabilitating the democratic social order. They have viewed 
democracy as strictly on the defensive before fascist and communist on- 
slaughts and have contented themselves with an inventory of democra- 
cy’s traditional sources of strength and of the measures, legislative and 
administrative, which have'been adopted to protect existing democracy 
against subversive agitation and activity. 

The last criticism, at least, is avoided by the most recent volume de- 
voted to the thesis of conflict between contemporary socio-political sys- 
tems. Professor Leighton restates lucidly and concisely the prevailing 
nazi, communist, and fascist ideologies, and portrays the governmental 
and cultural pattern of contemporary dictatorship in remarkably vivid 
fashion. But the challenge of these systems to American democracy is not 
a challenge of rational alternatives. These systems represent, rather, the 
stereotyped pathological social conditions into which our democracy may % 
relapse if it fails to rehabilitate itself. The author most emphatically 
contends that the crisis of our democracy is an internal one; that it has 
been caused by the thwarting of the democratic ideal in our life. He con- 
ceives political democracy to have been designed as an instrument for 
achieving a measure of social democracy; laissez-faire capitalism and the 
conditions of mass production have, however, hobbled political democ- 
racy and prevented the attainment of its objective. Instead of progress 
towards the democratic ideal, we have reaped economic monopoly, exag- 
gerated disparities in wealth and income, and economic insecurity for « 
the great masses. These have produced a social crisis which, unless re- 
solved according to some adequate minimum standard of social well- 
being, will make continuance of democratic liberties and the democratic 
way of life impossible. , 


Professor Leighton’s remedy is codperative democracy achieved 
through an extension of state capitalism, governmental regulation, and 
the development of privately organized codperatives. The remedy also 
involves reconstruction of the governmental machine to secure greater 
opportunity for majority decision, nationalization of political power, and 
the professionalization of the civil service. His description of the remedy 


is prefaced by a statement of a democratic social philosophy based upon 
a democratic ethical standard which insists that fulfillment of human 
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personality is the prime object of any legitimate social order. The state- 
ment is an entirely adequate one, and forms one of the most valuable 
features of the entire volume. 

There may be some who will be disposed to criticize the author’s in- 
dictment of traditional capitalism as, unfair, or at least unduly harsh. 
There may be others who will feel that he has given insufficient attention 
to the problem of safeguarding from the rather imposing threat of bureau- 
cratic and political usurpation whatever field of private Judgment and 
action may remain in a social democracy. But whatever fault’ may be 
found with it, none can deny the importance of Professor Leighton’s 
book. A renowned ethicist, with a deep and abiding interest in human wel- 
fare, exercising the ripened judgment of years of experience and obser- 
vation, has produced a profoundly illuminating inventory of the weakness 
of our social order and has furnished at least the outline of a minimum 
program of reform necessary to democratic survival. If only the majority 
of humanity were half as humane as Professor Leighton and one-tenth 
as wise, there might be real hope for his faith in democracy. As it is, 
even the skeptic will have to accept that faith for his own; otherwise, 
as Professor Leighton has made reasonably clear, there can only be a 
choice between social chaos and the social discipline based on unreason 
and force which contemporary dictatorships so blatantly display. 

: ÅRNOLD J. ZURCHER. 

New York University. 


Communism, Fascism, or Democracy? By Epuarp Hemann. (New York: 
W. W. Norton and Company. 1988. Pp. 288. $2.50.) 


Few social scientists approach the contemporary “economic and spirit- 
ual crisis” with the assumption that they should concern themselves with 
its solution. Most of them either are too preoccupied with fact-finding 
or else shun “program-making”’ lest they be criticized for harboring horta- 
tive intentions. Professor Heimann is not so inhibited; but his hortation 
is so restrained that it will give offense to no one but the most confirmed 
seekers of facts-for-their-own-sake. 

The author assumes that ‘integration and security through liberty is 
a matter of life and death to democracy.” To resolve the dilemma implicit 
in the problem as stated, he combines two logically paradoxical, but not 
necessarily mutually exclusive, schemes which he finds in pre-industrial 
capitalism and in the classical socialist theory respectively. Separating the 
purely objective from the normative aspect of Adam Smith’s and Karl 
Marx’s theories, he affirms the continuing validity of their institutional 
norms for those occupational spheres in which the facts correspond to 
their presuppositions. With reference to these norms, Professor Heimann 
formulates his own for the contemporary diversified occupational or- 
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‘ganization, which is that “the pattern of social and property organization 
corresponds to the pattern of work.” 

Translating this norm into a concrete proposal with reference to the 
contemporary situation, he suggests that the individualistic organization 
and individual property be retained “where history has preserved the 
individualistic pattern of work and life”——primarily in agriculture—and 
that in those fields of industry where large-scale technology has ushered 
in “communal work,” centralized organization and communal ownership 
be substituted for private ownership and control. Professor Heimann 
argues that the correlation of work, ownership, and organization implicit 
in the scheme will insure justice and preserve the democratic values of 
liberty and equality; and that security and integration will be provided 
by means of the plan in the one area and by the operation of the free 
market in the other. 

Granting that every type of organization has its constitutional in- 
firmities, this hybrid structure would seem to be particularly vulnerable 
because of the obviously precarious balance between its component parts. 

By way of introduction to his projected solution, the author presents 
an eminently fair and incisive analysis of modern politico-economic sys- 
tems, throughout which he shows a keen appreciation of basic causal 
factors. He juxtaposes the development of pre-industrial capitalism and 
democratic ideas and emphasizes the democratic aspect of classical social- 


7 


ism. He criticizes the orthodox socialists, who, serene in their assumption - 


of the ineludible doom of the bourgeoisie, failed to seek a democratic 
solution of the problem posited by the unexpected vitality of the middle 
class, and thus helped to pave the way for the advent of fascism. The 
rise of fascism, which he deprecates because of its denial of liberty, he 
says, was also furthered by the insistence of the communists on enforcing 
equality at the expense of liberty in anticipation of a presumed outcome 
of an inexorable historical process. Professor Heimann is least convincing 
in his attempt to explain the causes of the anti-rational orientation of 
German fascism. 

It is interesting to note that, where the author breaks away from the 
classical socialist tradition, i.e., in his diagnosis and his plan for agricul- 
ture, he reveals, and is conscious of, an affinity to the progressives of the 


American West. 
HENRY JANZEN. 


Hamilton College. 


The Future of the Common Law. ADDRESSES AND REMARKS BY Rosco 
Pounp AND OrHers. (Cambridge: Harvard University Press. 1937. 
Pp. x, 247. $3.00.) 


This delightful little volume contains the addresses and remarks of 
fourteen participants in the Conference on the Future of the Common 
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Law held August 19-21, 1936, as one of the symposia which formed part» 
of the celebration of the Tercentenary of the Founding of Harvard Col- 

lege. The various essays are of uneven quality, and in general are infor- 

mational rather than analytical. Political scientists will be most inter- 

ested in the discussion of “The Common Law in Its Old Home” by the 

Right Honorable Lord Wright, Master of the Rolls, and in the address 

of Mr. Justice Stone on “The Common Law in the United States.” The 

discussion of “The Common Law and the Civil Law in the British Com- 

monwealth of Nations” by Professor Amos of University College, Lon- 

don, is exceptionally well done. 

To Professor Amos, the common law is a definite set of legal proposi- 
tions. Thus it champions liberty of testation, in contradistinction to the 
civil law rule that a man’s widow and children respectively have an in- 
alienable claim to a portion of his estate (p. 43). Abandonment of the 
defense of contributory negligence for a rule requiring the sharing of dam- 
ages where both parties are at fault is a surrender, although a desirable 
one, to the civil law (p. 50). Lord Wright thus becomes an enemy of the 
common law, boring from within (see p. 91). Although this definition is 
frequently accepted by others, even after they have given a different one, 
the definition most frequently advanced is that the common law is a 
process of reasoning from judicial precedents. To Dean Pound, it revolves 
about the concept of stare decisis, being ‘‘a taught tradition of the place 
of adjudication in the polity of a self-governing people” (p. 10). This 
definition furnishes a convenient springboard for a discussion of the 
“tyranny of the cases” by Lord Wright (p. 79) and by Mr. Justice Stone 
(pp. 128, 125). However, the discussion scarcely measures up to the 
standard set by Mr. Justice Cardozo in his several charming little vol- 
umes of lectures. 

The most valuable contribution is in the discussion of the rôle of 
statutes in common law countries. Lawyers who complain that ‘‘the leg- 
islature has changed the law on us” will do well to read Lord Wright’s 
evaluation of the rôle of the statute in England, and Mr. Justice Stone’s 
contention for a new attitude toward statutes in this country. “The re- 
ception,” the latter states, “which the courts have accorded to statutes 
presents a curiously illogical chapter in the history of the common law. 
...I can find... no adequate reason for our failure to treat a statute 
much more as we treat a judicial precedent, as both a declaration and a 
source of law, and as a premise for legal reasoning. We have done prac- 
tically that with our ancient statutes” (pp. 130, 131). 

There is a tendency in this country to confuse the “principles of the 
common law” with the American doctrine of judicial supremacy. Even 
Dean Pound, who has done so much in the past to force straighter think- 
ing along this line, now gives evidence of falling into this error (pp. 10-11). 
Hence it is refreshing to find Mr. Justice Davis stressing the counter- 
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contention. that a principal doctrine of the common law, and its greatest 
contribution to the public law of Canada, is “the doctrine of the sov- 
ereignty of Parliament.” One would normally think that an explanation 
of the very basic differences between judicial review in Canada and its 
namesake south of the border would be out of place in such a gathering; 
yet our provincialism is amply testified to by the fact that it was the 
English, and not the American, participants who seemed most at home 
in those portions of the American continent not included within our own 
borders. 
`J. A. C. GRANT. 
University of California at Los Angeles. 


The Interstate Commerce Commission; A Study in Administrative Law and 
Procedure. Part IV. By I. L. SHarrman. (New York: The Common- 
wealth Fund. 1937. Pp. xii, 550. $4.50.) 


Part IV completes Professor Sharfman’s great study of the Interstate 
Commerce Commission, the component volumes of which have appeared 
at intervals since 1931. The present volume’s major purposes can be found 
in the systematic description of the Commission’s organization and pro- 
cedure, in the evaluation of that mechanism’s capacity to meet an increas- 
ing administrative burden, and in the presentation of conclusions based 
upon the entire study. To the first of these objectives—an account of or- 
ganization and procedure—the author devotes approximately two-thirds 
of the volume. Those concerned with the Commission’s organization will 
find a full description of the Commission’s personnel, its divisions and 
bureaus, together with a brief account of intra-Commission delegation of 
authority and functional codrdination. The treatment of the procedural 
processes continues purposely confined to their technical aspects. But if 
the inquiry remains narrow in scope, its intensity cannot be doubted. 
Indeed, the Commission’s several procedures, and the statutory, judge-, 
and Commission-made rules governing each successive phase of these, 
have been explained in exhaustive detail. 

The remaining one-third of the volume examines the problem presented 
by the Commission’s increasing business and sets forth an evaluation of 
the Commission based upon the author’s entire study. In connection 
with the first of these matters, statistical presentation of the growth of 
the administrative burden provides background for a critique of the reor- 
ganization plans which have been advanced to enable the Commission 
to meet these new tasks. In his examination of these schemes, Professor 
Sharfman takes a firm stand against alteration of the essential character 
of the Commission and sharp reorientation of its course of development. 
He would sanction no change either in the Commission’s independent 
status or in the wide discretion which it has hitherto enjoyed with respect 
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to procedure and organization. Indeed, the Commission’s independence, 
which frees it from political pressures, and the flexibility of processes and 
organization, which permits their trial-and-error adaptation to practical 
needs, constitute, in the author’s view, large factors in the Commission’s 
ability at once to effectuate legislative policy in the public interest and to 
safeguard essential private rights. And this capacity for effecting work- 
able adjustments between private interests and public welfare becomes, 
in turn, the fundamental basis for Professor Sharfman’s final conclusion 
that the Commission typifies “the most orderly and fruitful instrument 
available for avoiding the pitfalls of both unrestrained individual freedom 
and outright collective action.” 

Some of the broader implications of Professor Sharfman’s conclusions 
raise perplexing problems. It is clear, for example, that he regards ad- 
ministrative independence essential to any safe resort to administrative 
regulation which admittedly constitutes “virtually the only available 
method of effective public control under the complexities of the modern 
economic era.” On this basis, indeed, rests the author’s attack on the 
relevant portions of the Brownlow Report. But if he raises some con- 
vincing objections to that plan, it may yet be doubted whether he has 
answered the charge that the creation of independent agencies pari passu 
the steady advance of governmental regulation must inevitably result 
in an anarchy of policies. Professor Sharfman suggests, indeed, that coör- 
dination of the several administrative policies constitutes the function of 
the legislature. It must be answered, however, that even in a single eco- 
nomic field, the complexity of modern problems has confined legislation 
to a mere expression of pious hope euphemistically called a “declaration 
of policy.” Certainly, then, we have no reason to expect more from legis- 
lation when its subject is the codrdination of complex activities involving 
many diverse fields. Practical, day-by-day codrdination of administrative 
policies can scarcely be effected by a mere resort to fresh legislative decla- 
rations of good intentions. In fact, such legislative ‘declarations of 
policy” can serve merely as a basis for administrative supervision of the 
primary regulating agencies—a form of supervision which must, however, 
impair the independence of those primary agencies. . 

Since exploration of the broad implications of regulation by independ- 
ent commissions is not one of Professor Sharfman’s main purposes, it 
would be captious to dwell upon his somewhat summary disposition of 
the aforementioned problem, important as it is to the future of that form 
of regulation. And this is the more obvious because, within the limits of 
its principal purposes, Professor Sharfman’s work must be recognized as 
an authority unrivalled for breadth of research and lucidity of presenta- 
tion. 

Joun A. ScHRota, JR. 

Princeton University. 
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State Administration. By Kirx H. Porter (New York: F. S. Crofts and 

Company. 1938. Pp. xi, 450. $3.75.) 

The rôle of the scholar in the field of public administration has for 
some time been the subject of much controversy and debate. Those who 
have specialized in this field have urged with a sort of pioneering enthu- 
siasm the continued expansion of their subject to a point where it would 
seem to embrace virtually the entire range of political science. On the 
other hand, there are students who have challenged the basic assumption 
of competence upon which the claims of the devotees of this newest 
branch of political science rest. 

This family quarrel among scholars has in some respects owa bene- 
ficial. Its chief value has been to foster a careful re-examination of the 
subject of public administration for the purpose of determining more 
clearly the extent to which teaching and research in this field may profit- 
ably be developed by academicians. The wholesome effects of this injec- 
tion of intelligent skepticism into the field are already becoming apparent 
in the wider acceptance of the fundamentally sound view that while 
public administration is quite properly a major and distinct branch of 
political science, the sphere within which the student of political science 
can operate effectively as a teacher and scholar is a distinctly limited one. 
It is being recognized that the competence of the scholar who devotes his 
attention to public administration is restricted to the consideration of 
general principles and to the analysis of the larger problems of overhead 
controls, organization, allocation of powers and responsibilities, and inter- 
governmental relations. This means that the study and evaluation of the 
great. mass of detailed and technical administrative procedures must be 
left to the technicians and practitioners; for these are matters demanding 
a specialized training which the academician under ordinary circum- 
stances does not possess and cannot acquire. 

Professor Porter has apparently recognized in his textbook these limi- 
tations upon the scope of academic inquiry. “It is the purpose of this 
book,” he observes at the outset, “to outline the numerous activities in 
which every one of the forty-eight states may be expected to engage to- 
day, and to propose ways of organizing suitable agencies for the proper 
administration of these various services. ... The actual work of the 
varjous offices and departments has been discussed—but not in the de- 
tail that would be necessary in a book devoted to the technique of ad- 
ministration.” The author is to be commended for the skill with which 
he subsequently maintains intact the boundaries thus established for his 
study. 

The opening chapter presents some general definitions and distinctions 
and considers in broad outline the problem of state administrative struc- 
ture, After a second chapter treating the position of the governor as 
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chief administrator, there follow a series of chapters dealing with the 
staff functions of finance and personnel. At this point the author inserts 
an excellent chapter on the limits of concentration. The last half of the 
book is devoted to an analysis of the line or service functions of education, 
health, welfare, agriculture, conservation, highways, utilities and trans- 
portation, and business and labor. 

Professor Porter joins the small but happily growing group of students 
who refuse to accept unreservedly the well-known dogmas of administra- 
tive consolidation. He believes, in fact, that full and direct power over 
the principal staff agencies will provide the governor with all the authori- 
ty that one man can reasonably be expected to exercise intelligently over 
the entire field of state administration. For the bulk of the service func- 
tions, the author recommends that control be lodged in each case in 
the hands of a lay board, the members of which, by virtue of long, over- 
lapping terms, would be practically free from executive domination. 
Administrative management of each department would be vested in a 
full-time director appointed by and serving at the pleasure of the lay 
board of control. It is impossible here to list the many telling arguments 
advanced in support of this proposition. In the reviewer’s opinion, the 
author has proved his case. Armchair logic is not a cure-all for the ills of 
the governing process. 

Some criticisms may be offered. The materials used are largely from 
secondary sources. As a result, the book is somewhat lacking in specific 
examples and illustrations which are to be found in abundance in the 
primary source materials on the subject. The analysis of state activities 
in the field of labor relations is sketchy and incomplete. The treatment of 
state planning as an auxiliary function of the department of conservation 
reveals a much too narrow concept of the nature of this activity. The 
constructive approach, which is emphasized throughout, entails a con- 
siderable amount of repetition. A chapter on the courts and administra- 
tion would have given more balance and perspective to the study. And 
finally the question may be raised as to the desirability from the pedagogi- 
cal standpoint of a text which deals with the subject of public administra- 
tion in this country at but a single governmental level. - 

PAuL T. STAFFORD. 

Princeton University. 


Personal Income Taxation. By Henry C. Simmons. (Chicago: The Univer- 
sity of Chicago Press. 1938. Pp. xi, 238. $2.00.) 

The author states at the outset that “this book perhaps combines 
strangely the characteristics of an academic treatise and a tract for the 
times.” It is not, however, written primarily for lay readers, unversed 
in economic and political theory and practice, but rather for serious 
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students of public finance, and particularly for those concerned with the 
broadest and most fundamental problems of economic and political 
policy. : : 

Professor Simons disavows an unbiased “scientific” objectivity, admits 
having a “philosophy” and ‘‘preconceptions,”’ and flays those students of 
fiscal policy who “maintain a pretense of rigorous, objective analysis 
untinctured by mere ethical considerations.” The gist of his main thesis 
is that highly progressive income taxation is “the means of mitigating 
inequality” and obviating regimentation, and thus of maintaining and 
perpetuating a reformed system of free enterprise and democratic govern- 
ment. 

Two chapters are devoted to definitions of income and their limitations. 
Most of the seven remaining chapters on “‘special problems” (income in 
kind, gratuitous receipts, capital gains, tax-exempt securities, undis- 
tributed corporate earnings, Professor Fisher’s proposals, and a supple- 
mentary note) really continue the definition discussions. The numerous 
untranslated extracts from German writers of the last half-century pre- 
sent most of what is not already familiar to American students.' 

Professor Simons’ position may be illustrated by his condemnation of 
the much-lauded British income tax—in contrast to the supertax—as a 
tax on income from things rather than a tax according to the total amount 
of income received by a person. He favors a very inclusive definition of 
income, one that covers practically all gains of a person, including gifts, 
inheritances, and capital gains—negatively, capital losses. He makes 
several important concessions, however, because of administrative con- 
siderations, particularly with reference to certain “incomes in kind” and 
to “realizable” gains not actually “realized.” “ ‘Income is the money 
value of the net accretion to one’s economic power between two points 
in time’ (if one includes power exercised for consumption purposes)’’— 
Simons’ adaptation of Haig’s adaptation (presumably) of Schanz’ defini- 
tion. : 

The author favors an initial rate of about twenty per cent, but without 
increase of present effective top rates. He would have the tax adminis- 
tered by the federal government and shared generously with the states, 
though he does fear that this might involve ‘‘a dangerous increase in 
federal powers at the expense of the states.” He would retain the tax on 
land at stable rates but, “save for the gasoline taxes and certain levies 
desirable for regulatory purposes, all excises, tariff duties, license taxes, 
and other miscellaneous regressive levies would be eliminated from both 
federal and state tax systems.” 

Different parts of this book were written in different years and have 


1 Wueller’s current series in the Political Science Quarterly should make foreign 
definitions of income accessible to a still larger circle of Americans. 
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not been combined into a thoroughly unified and consistent whole; the 
reader who skips the preface will probably be misled as to the author’s 
present position. The treatment is incisive and provocative, not to say 
dogmatic and caustic at times. This reviewer agrees with most of the 
theoretical positions taken by the author, although he infers (possibly 
erroneously) that Professor Simons has more faith in the long-run efficacy 
of frequent jerkings of economic levers, especially monetary manipula- 
tion. Mention will not be made here of the common resort to taxation by 
nearly all varieties of social reformers. 
Roy G. BLAKEY. 
University of Minnesota. 


Nationalgeist und Politik: Beiträge zur Erforschung der tieferen Ursachen 
des Weltkrieges. Volume I. By Frrepricu Herrz. (Zürich: Europa-Ver- 
lag. 1937. Pp. 479.) 


Europa und die Deutsche Frage: Eine Deutung und ein Ausblick. Second 
Edition. By Frreprica WiLtHetm Forrster. (Lucerne: Vita Nova 
Verlag. 1937. Pp. 513.) 


Von Rechts nach Links. By Hetumut von Geruacu. (Zürich: Europa- 
Verlag. 1937. Pp. 275.) 


These three books, so different in purpose, scholarship, and method, 
have one point in common. All look on the pre-War period and contribute 
to an understanding of the causes of the world catastrophe. There is a 
growing sentiment, first asserted by Leonard Woolf, that in spite of the 
enormous literature which we have concerning the antecedents, the diplo- 
matic history, and the responsibilities of the World War, we have no 
work of real importance giving a satisfactory explanation of an event of 
such magnitude. 

Friedrich Hertz, a Viennese scholar formerly of the University of Halle, 
whose book on Race and Civilization aroused general attention, under- 
takes here the task of “exploring the deeper causes of the World War;” 
this is the first volume of a work which promises to become a daring and 
significant enterprise. He is convinced that the really fundamental forces 
of the World War escaped the attention of the diplomatic historians, 
because “they lie deeper in the collective spirit, the state tradition, 
national consciousness, the ideology of the ruling classes.” Therefore he 
chose as title of his book ‘‘National Spirit and Politics,” aiming at the 
comprehension of spiritual types and individualities which determine the 
foreign policy of the leading countries. From this point of view, the ex- 
ternal events receive only a restricted treatment, just to the extent that 
they reflect the essential features of those historical individualities. The 
present volume and those which will follow are the fruit of many years 
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of research devoted to studying the development of the national and 
supernational spirit. The work begins with an analysis of the state- 
ideology in England, Austria, Russia, and Prussia in connection with 
Bismarck’s foreign policy, German-French relations, arid the Oriental 
problem. The growth of nationalism is portrayed in all the leading coun- 
tries, the points of agreement and difference being emphasized. All the 
influential founders of the national and imperialistic ideology in the 
different countries and their practical repercussions in propaganda organ- 
izations and pressure groups are interpreted with remarkable originality 
and penetration. 

Though nationalism and imperialism everywhere show many common 
traits, one cannot help being impressed in the survey of Professor Hertz 
by the fact that in no country of the world have nationalism, racialism, 
and Machiavellian power policy assumed such an extreme, open, and 
systematic formulation as in modern Germany; and nowhere has propa- 
ganda for war developed such widespread organization and emotionalism 
as in the alldeutsch and similar associations. It is startling to see that all 
the main points of Hitler’s creed were already firmly established in pre- 
War German ideology and in large sections of public opinion. The leader 
of the Prussian Junkers, F. von der Marwitz, accused Hardenberg, with 
his semi-liberal reforms, of proposing to make Prussia a “newmodischer 
Judenstaat.” Also, the ideology of a “Grossdeutschland und Mitteleuropa,” 
which became the war aim of Germany during the World War and which 
is a strong Leitmotiv in her present policy, was widely discussed in the 
last decade of the nineteenth century. Equally significant is the demon- 
stration by the author that the constantly growing spirit of domination 
and expansionism had nothing to do with economic difficulties. On the 
contrary, facts show clearly that the last decade before the World War 
was a period of enormous prosperity for Germany. Ideologic forces out- 
weighed economics. 

The book of Friedrich Wilhelm Foerster, the well-known pacifist who 
lost his chair at the. University of Munich and was imprisoned for his 
denunciation of Prussian militarism, treats of the German problem in 
Europe. He tries to give “a philosophy of the European crisis” from the 
viewpoint of his personal experiences. His whole deeply religious indi- 
viduality is rooted in the humanism and universalism of the classic period 
of Germany. He sees a kind of apocalypse in German history, the logical 
outcome of the militaristic and Machiavellian spirit which originated in 
Prussia and growingly permeated all Germany. The whole book tries to 
demonstrate how modern Germany came into inevitable conflict with 
Western Europe, being based on utterly different moral and political prin- 
ciples. The most important and representative antagonist of the Bis- 
marckian era he finds in the deep political philosopher Constantin Frantz, 
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to whom he devotes many eloquent and penetrating pages. Germany 
could not escape expansion and imperialism when she did not listen to 
the admonition of Frantz that the historical rôle of Germany lay, not in 
constructing by blood and iron a nation-state of the Western type, but in 
leading the many nationalities of Central Europe towards cultural auton- 
omy and federalism. The author submits a new and heavily documented 
analysis of the war-guilt problem, in which he accuses Germany of being 
uniquely responsible for the catastrophe. Though the reader feels on 
every page of the prophetic book the sincerity and passionate idealism 
of the author, and will be thankful to him for many of his illuminating 
experiences and recollections, he cannot fail to recognize a certain one- 
sidedness and exaggeration in his attitude (not astonishing in a man so 
constantly persecuted) which attributes to Germany an almost demoniac 
rôle in European history. 

The posthumously published memoirs of Hellmut von Gerlach were 
written without any predetermined thesis. They constitute an extremely 
interesting document for interpretation of pre- and post-War German 
policy. Coming from a Junker family (two of his brothers served in the 
Imperial Guard), the author was for thirty years an ardent nationalist 
and a stanch anti-Semite under the leadership of Stécker; but later his 
studies and his highly developed sense of justice made him a convinced 
liberal, and he even espoused some principles of moderate socialism. 
Especially the ideal of pacifism became his main political passion, and 
in 1920 he was almost killed by a group of nationalistic army officers. His 
book is a simple, sincere, unsophisticated story of his long experience as 
a publicist and of his extended travels in Europe and the African colonies 
of Germany. His observations concerning the policy in the Ostmark, the 
terrible exploitation of the agricultural workers in the eastern parts of 
Prussia, the inhuman treatment of the Negroes in Africa, the growing 
nationalism before the War, the utter helplessness and cowardice of the 
Republic in grasping social problems, especially those of the latifundia, 
supply new material for the understanding of this important period. 

Oscar Jászi. 

Oberlin College. ` 


The Labour Party in Perspective. By C. R. ATTLEE. (London: Gollancz. 
1937. Pp. 287. 7s. 6d.) 


The People’s Front. By G. D. H. Core. (London: Gollancz. 1987. Pp. 366. 
7s. 6d.) 


In his clearly written book, the leader of the British Labor party gives 
in simple language a survey of the historical development, the organiza- 
tion, and the present policy of the political labor movement. The foreign 
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reader can readily perceive in this book the qualities of directness and 
simplicity of expression and the sincerity in socialist faith which doubt- 
less were important in elevating the author to the position of leadership 
of his party. At the same time, the facility in making an impassioned 
appeal and the capacity to touch humdrum matters with a fire of enthu- 
siasm—qualities also necessary for outstanding success on the part of a 
politician—are conspicuous for their absence. If it cannot be said that 
the British Labor party at the present time has a brilliant leader, this 
book at least makes it clear that it has an able and solid one, and one who 
is not likely in a time of crisis to forget the basic aspirations of the laboring 
masses. 

Professor Cole has written the present volume in his usual compelling 
manner, and as usual displays his great wealth of knowledge of the social 
conditions of Britain. This volume, however, unlike most of those in the 
now quite large Cole shelf of books, has about it an air of unreality. A 
book about something that has never existed, that does not exist at 
present, and that has only a remote possibility of coming into existence 
in the future fails to hold the interest of the reader throughout. Professor 
Cole is convinced that the only hope of ousting the National Government 
in anything like the near future is a People’s Front, stretching from the 

ommunists on the extreme left to many millions of nominally Conserva- 
tive voters on the right, who in recent years have been supporting the 
National Government, but who, Professor Cole believes, are progressives 
at heart. 

Professor Cole makes out a strong case, but his book will convince few 
who are not already convinced that the Popular Front is a practicable 
tactic in British politics. Mr. Attlee also comments upon the Popular 
Front, and, as might be expected, expresses the official opposition of the 
Labor party. To the present reviewer at least, Mr. Attlee has the better 
of the argument. Professor Cole never seems quite to face up to the funda- 
mental difficulties in the way of a Popular Front in Britain. After all, if 
non-socialists are to form an important element in the movement, its 
policy cannot be socialist; yet it would be foolish to suppose that th 
socialists will renounce their creed in order to further the success of the 
Popular Front. Professor Cole himself says quite frankly that his purpose 
in advocating the Popular Front is to further the cause of socialism. In 
fact, it is interesting to find him reaffirming his belief in guild socialism. 
British Liberals, not to mention the left wing of the Conservative party, 
are not likely to enter into league with persons who intend to put socialism 
into effect in the end. In like manner, Professor Cole never quite explains 
why the communists and the Independent Labor party should be included 
in the Popular Front, which is represented as a force for the realization 
of democracy. 
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In last analysis, the real difference between these authors is that 
Professor Cole sees no hope for the electoral success of the Labor party in 
the next few elections if it insists upon standi lone, while e 
refuses to give up this hope, The leader of a party that has tasted power 
could hardly Bold anyother opinion, and there is no doubt but that this 
opinion is concurred in by the overwhelming majority of members of the 
labor movement. 

Mr. Attlee’s book will be appreciated by the foreign reader for-its brief 
but clear explanation of the history and structure of the Labor party, and 
its authoritative exposition of the party’s immediate aims. The major 
portion of Professor Cole’s book is made up of his statement of what he 
supposes might be the program of a coalition of the groups of the left. 
There are many points of agreement between the two on matters of 
policy. Probably the most valuable part of Professor Cole’s book for the 
foreign reader is the brilliant analysis in the early chapters of the basic 


political predilections of the British people. 
JosppH R. STARR. 


University of Minnesota. 


The Colonial Office. By Henry L, Harr. (London and New York: Long- 
mans, Green and Co. 1937. Pp. xii, 296. 12s. 6d.) 


A good many books and articles have been written on British colonial 
history and policy; and some of these have dealt with various aspects of 
colonial administration. But this work presents a more intensive study 
of colonial administration, based on the official records of the Colonial 
Office from 1836 to 1888, parliamentary debates and papers, as well as 
biographical and other materials. In comparison with the smaller volume, 
in the Whitehall Series, on The Dominions and Colonial Offices, by Sir 
George V. Fiddes, permanent under-secretary of state for the colonies 
from 1916 to 1921, it does not deal with the self-governing dominions 
(except for the period before responsible self-government was estab- 
lished); but it covers the limited field more thoroughly. 

Dr. Hall divides his book into two main parts—on administration and 
policy. Part I deals with the organization and staff of the Colonial Office, 
its relations to other departments and offices, and the governors and civil 
service of the colonies. Of special importance is his account of the atti- 
tudes, opinions, and influence of individual ministers and permanent 
officials. From 1830 to 1887, there were 32 cabinet ministers in charge of 
colonial affairs, and 27 parliamentary under-secretaries, but only five 
permanent under-secretaries. Only four ministers served for as long as 
four years, and in one year (1855) there were four ministers. The perma- 
nent secretaries held office for eleven or twelve years each, and Sir Robert 
Herbert for twenty-one years (from 1871 to 1892). 
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From 1887, there have been 17 ministers, 23 parliamentary under- 
secretaries, and 9 permanent under-secretaries. Joseph Chamberlain was 
secretary of state for the colonies for eight years (from 1895 to 1903), 
and seven others from three to five years each. The tenure of the perma- 
nent under-secretaries has ranged from three to five years, with the 
exception of one (Sir Samuel Wilson) for nine years (from 1925 to 1934). 

Part II, on policy, deals with foreign policy (by which is meant the 
attitude towards colonial expansion, which often involved conflicts with 
other countries), policy toward native peoples, constitutional problems, 
special problems of several “difficult dependencies,” the economic and 
social development of the Empire, and conclusions. On these matters, 
there are shown the varying, and sometimes conflicting, views of minis- 
ters, permanent officials, colonial governors and officials, and the colo- 
nists. Hall considers that “it was impossible to pursue any policy save 
indeed the general one of promoting the good of the Empire, encouraging 
self-government and developing the Empire.” 

During most of the nineteenth century, the Colonial Office was not 
eager for expansion, and in internal affairs left much to the discretion of 
the local officials. In later years, and especially under Chamberlain, there 
was increased activity in both fields. 

In the concluding chapter, the author gives his estimate of the relative - 
influence of the cabinet, Parliament, the ministers, and the permanent 
staff. Parliament had a good deal to do with the future of the Empire, 
and its intervention had both good and evil effects. Its debates aided the 
Dominions to attain self-government; at the same time, colonists were 
inclined to stir up trouble. He finds it difficult to be sure about the in- 
fluence of the cabinet, because often no decision is recorded. But else- 
where (p. 67) he notes that no final decision could be taken without the 
concurrence of the cabinet, and that this not only meant delays but often 
the abandonment of some cherished plan. 

The secretaries of state and their parliamentary secretaries spent much 
of their time in argument with each other, and often had to agree to 
differ. The influence of the permanent staff is said to be not nearly so 
great as is Supposed; and instances are cited where they were overruled 
and in some cases not even consulted. But the author’s citations from the 
minutes of these officials indicate that on many matters they determined 
the action to be taken. This seems to have been more pronounced in the 
period before 1887, when ministers changed more frequently and the 
permanent secretaries had a longer tenure than in the later period. 

In the main, the literary style is good; but there is a marked tendency 
to lengthy paragraphs, some of them covering more than two pages. 

Joun A, FAIRLIE. 

University of Illinois. 
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Survey of International Affairs, 1986. By ARNOLD J. TOYNBEE, ASSISTED 
BY V. M. Boutter. (New York: Oxford University Press. 1937. Pp. 
xiv, 1006. $14.00.) 


Historians are reluctant to deal with the recent past, on the ground that 
the “inside” documentary sources ‘are not available. They are often 
equally reluctant to indulge in interpretation and generalization, on the 
ground that their task is to gather facts rather than to philosophize about 
them. Professor Arnold J. Toynbee, of the University of London, is singu- 
larly free from both these inhibitions. In addition to his distinguished 
work on earlier epochs, he has accepted the challenge of the present. He 
not only has assembled the factual data of current diplomatic history 
more fully and painstakingly than any of his contemporaries, but he has 
striven constantly to find the meanings behind the facts. As director of 
studies in the Royal Institute of International Affairs, he has surveyed 
world politics each year in a series of stout volumes which are so rich in 
content and so provocative and illuminating in presentation as to stand 
quite alone in the field. 

The latest contribution to this series is, as before, largely the work of 
Messrs. Toynbee and Boulter, of Chatham House. It offers a vivid and 
detailed panorama of the crucial year in which Hitler repudiated Locarno 
and remilitarized the Rhineland. This development, with all its ramifica- 
tions and repercussions, takes up a goodly third of the book. The remain- 
der covers the London Naval Conference and rearmament, world econom- 
ic affairs (by H. V. Hodson), the Montreux conference (by D. H. Routh), 
the Moslem Middle East (in part by H. Beely), Latin America (by 
Katharine Duff), and the Far East (by G. E. Hubbard). There is a 
chronology, and an index; also four outline maps. The Ethiopian war and 
the collapse of sanctions were dealt with in the 1935 volume. The war in 
Spain is to be taken up in the volume for 1937, though the Anglo-Italian 
“accord” of January 2, 1937, is discussed in the present volume. 

“Briliant” and “invaluable” are feeble adjectives to apply to a work 
which never loses sight of the forest despite detailed attention to all of 
the trees. In this volume, even more than in its predecessors, the clarifying 
value of a long historical perspective and the lucidity of a finely tempered 
mind have never been displayed to better advantage. The contributions 
of Professor Toynbee’s co-workers are on a plane with his own high level 
of scholarship. But his own evaluations are the meat of the book. They 
are less the product of his own political prejudices than the fruit of long 
reflection on the historical process as a whole. His introductory analysis 
of the shifting balance of power and of the interrelationship between 
power politics and the clash of ideologies are masterly. His interpretations 
of day-to-day events are scarcely less impressive. His own preferences, to 
be sure, are not hid under a bushel. He favors collective security and an 
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ordered world society and deplores isolationism, muddling, and feeble 
surrenders to lawlessness. “Union is strength” seems to him a better 
slogan than “sauve qui peut.” He does not hesitate to condemn French 
policy toward Mussolini as “sabotage” and “betrayal.” Understandably 
enough, he is less severe on Downing Street, though in no sense a special 
pleader for the Tory conception of British foreign policy. He reviews the 
seemingly endless retreat of the forces of order before the forces of 
anarchy with refreshing detachment. But he senses acutely the direction 
of the march and sees darkly the shadow of things to come. 

Only a few adverse criticisms of so admirable a work are warranted. 
There are too many footnote references to other volumes of the Survey and 
not nearly enough citations to such official sources of facts and quotations 
as parliamentary debates, treaty series, diplomatic correspondence, and 
the like. There is too much disposition to accept the record of revealed 
facts as complete, and insufficient imagination in putting in clear form 
the unanswerable but often decisive questions which secret diplomacy 
poses to the scholar. When, years hence, all the documents are available, 
the unanswered questions of today will be the most significant points of 
departure for future research. Finally, the reviewer cherishes the hope 
that the increased price of the present volume (88 s. in England) will not 
constitute a precedent. The Survey is worth every penny it costs. But a 
considerable circle of deserving scholars, both in England and America, 
will be prevented from ever owning the set if present prices are main- 
tained. Caveat mercator! 

FREDERICK L. SCHUMAN. 

Williams College. 


The Monroe Doctrine, 1867-1907. (The Albert Shaw Lectures on Diplo- 
matic History, 1937.) By Dexter Perrins. (Baltimore: The Johns 
Hopkins University Press. 1937. Pp. 480. $3.50.) 


This volume, the third by Professor Perkins on the Monroe Doctrine, 
is probably the least satisfactory of the three. It is, however, a work of 
major importance on the subject. 

With reference to the author’s first volume on the doctrine, a volume 
which covered the period from 1823 to 1826, Dr. E. H. Tatum has re- 
marked that Perkins was so absorbed in searching for materials in distant 
archives that he neglected some of the sources nearer home. For the years 
1867 to 1907, access to foreign diplomatic archives is restricted, so that 
the work under review contains only a few citations to foreign office 
repositories—none for Latin America, none for France, fourteen for 
Germany, and some fifteen for England. Nevertheless, Tatum’s criticism 
might be applied also to this work. 
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Judging from the footnotes—the volume contains no bibliography— 
one might conclude that Professor Perkins failed to examine at least a 
score of relevant books and articles, or else found nothing in them to 
justify a citation. In discussing the linking of the Monroe Doctrine with 
the canal issue, he makes no reference to the large work of E. T. Parks on 
the relations of the United States and Colombia. He fails to give the title 
of Howard C. Hill’s volume on Roosevelt and the Caribbean, as likewise 
that of the only historical survey in existence of Latin America’s place in 
world politics. He does not cite the monumental work edited by Samuel 
F. Bemis on the diplomacy of the American secretaries of state, nor 
Alejandro Alvarez’s volume on the Monroe Doctrine, nor Allan Nevins’s 
biography of Hamilton Fish, nor Orestes Ferrara’s significant work on 
European attempts to prevent the Spanish-American War, nor Reuben 
Clark’s notable Memorandum. In treating the first Venezuelan crisis, he 
makes no reference to A. L. P. Dennis’s Adventures in American Diplo- 
macy, which probably contains the most thorough discussion of the sub- 
ject in print. And he appears to have neglected pertinent articles in the 
scholarly journals of Latin America, as well as at least two in the His- 
panic American Historical Review (see Volumes VIII and X). 

If one may venture a conclusion based upon his citations, Professor 
Perkins has relied mainly upon the works of Otto Stolberg-Wernigerode, 
Alfred Vagts, and Charles C. Tansill, plus the manuscripts of the State 
Department, the Congressional Record, and (for public opinion in general) 
a number of newspapers and periodicals, published for the most part in 
England and the eastern section of the United States. These are impor- 
tant and reliable sources of information, but they hardly justify the 
neglect of other works such as have been mentioned. 

The first two chapters of the volume now under consideration sweep 
through the years 1867 to 1895, treating the principles of no-transfer and 
non-colonization, possible European control of Isthmian canal routes, 
and various other matters of relatively less importance. Two other chap- 
ters deal with the Venezuelan episodes, another contains a discussion of 
the employment and non-employment of the Monroe Doctrine during 
the McKinley administration, and a final chapter deals with the Roose- 
velt corollary and the initiation of the customs receivership in the Do- 
minican Republic, this last a rather inadequate discussion of the subject. 

Although no one else has made as complete a survey of public opinion 
relative to the famous doctrine, Professor Perkins has brought to light 
no considerable quantity of unknown facts. His main contribution, which 
should not be minimized, consists in his synthesis and interpretation. On 
a few specific points, which cannot be considered here, the reviewer dis- 
agrees with the author. Passing over these, it may be remarked that there 
is ground for fundamental disagreement regarding the larger subjects of 
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the broad purpose of the Monroe Doctrine and its relation to the isolation 
maxim. The reviewer thinks that the later policy is merely a reiteration 
of the earlier with emphasis on its expanded American phase, and he 
believes that the Monroe Doctrine, reduced to its minimum, has repre- 
sented an effort by the national authorities at Washington to list those 
types of action on the part of foreign powers in America which have been 
deemed dangerous to the security and peace of the United States. Neither 
James Monroe nor any other single statesman could enumerate them all. 
Given the limitations of human vision, the process had to be gradual. As 
actuality, the doctrine is not what some rigorously logical professor may 
contend that it is. The doctrine is what those in direct control of the 
foreign policy of the United States have made it and conceived it to be. 
It is a broad maxim of security, whether immediate or remote, and some- 
times even more than that. 
J. Fren Rippy. 
University of Chicago. 


International Control in the Non-Ferrous Metals. BY WILLIAM YANDELL 
Erorr, Exizaseta S. May, J. W. E. Rowsz, ALEX SKELTON, AND 
Donaup H. Warrace. (New York: The Macmillan Company. 1937. 
Pp. xxi, 801.) 

Professor Elliott and associated economists have produced in this im- 
pressive volume a research work of pioneer importance. Amidst the 
current pseudo-scientific generalizations about the raw materials problem 
from the “have-not” angle, it is a refreshing though sobering experience 
to follow this admirable analysis of the economic vicissitudes of some of 
the “haves.” 

One of a continuing series of studies sponsored by the Bureau of Inter- 
national Research of Harvard University and Radcliffe College, this 
undertaking was planned as a companion-piece to Brooks Emeny’s The 
Strategy of Raw Materials. Its prosecution, however, involved difficulties 
of far greater complexity than Mr. Emeny faced in his investigation. 
Here the peace-time international efforts of six highly strategic metallurgi- 
cal industries——nickel, aluminum, tin, copper, lead, and zinc—to control 
prices and output are subjected to minute analysis, each industry being 
treated by a specialist in the field. Not only was much of the data hard to 
assemble, but even when assembled, some parts would not readily yield 
to statistical comparability. There were, in addition, the usual limitations 
inherent in any codperative research undertaking. As general coördinator 
of the project, Professor Elliott is to be complimented on the skill and 
ingenuity with which he succeeded in synthesizing the various contribu- 
tions, even though a certain disunity of presentation was here and there 
unavoidable. 
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The volume is organized in two main sections. The first (a little more 
than 100 pages) consists of four chapters in which the political and eco- 
nomic implications of the case studies are set forth by Professors Elliott 
and Rowe (of Cambridge) and Mr. Skelton. The second part (some 700 
pages) contains four chapters by Mr. Skelton (research economist of the 
Bank of Canada) on the nickel, copper, lead, and zinc cartels; one on the 
aluminum cartel by Dr. Wallace (of the Harvard economics staff); one 
on the international tin cartel and three on the American copper, lead, 
and zine industries—all by Mrs. May of Goucher College. The findings 
are elaborately buttressed by innumerable tables and graphs on pro- 
duction and price trends. 

For the layman the case studies make hard reading. This is in part due 
to technical complexity of subject-matter, in part also, it seemed to the 
reviewer, to the fact that the investigators were so completely at home 
with their material that at times they forgot that their readers might not 
be so familiar with its setting. Students of international organization will 
be chiefly interested in the interpretative comments of Professor Elliott, 
from the political angle, and of Professor Rowe, from the economic stand- 
point. 

The general conclusions of political scientist and economist, while 
differing in emphasis, show remarkable agreement: First and foremost, 
the producers’ cartel, although “part and parcel of the normal evolution 
of economic organization,” is not an instrument suited to long-range 
international economic planning because it usually breaks down ‘under 
the pressure of two opposing factors”—the competitive desire to force 
out high-cost producers and the nationalistic desire for self-sufficiency by 
way of tariffs, quotas, export taxes, and subsidies. Thus such organiza- 
tions tend “to take on a national color.” If agreements are violated, price- 
cutting constitutes the only available sanction—at best of dubious value. 
In other words, they reveal all “the difficulties of a piecemeal inter- 
nationalism.” Second, while a cartel agreement (notably in the case of 
tin) may succeed in saving an industry from collapse during a severe 
business depression and therefore be justified, restrictions on output 
should end as soon as general recovery begins, so that obsdlete excess 
capacity may be eliminated by competition. If artificial controls continue 
indefinitely, there is, moreover, risk of monopolistic exploitation of the 
small-scale, if not of the big, consumers of raw materials. Accordingly, 
America, as the world’s largest consumer of tin, has recently had to pay 
abnormally high prices to the International Tin Association, the only 
one of the six cartels under scrutiny which is still in existence. 

All of which leads the investigators to a final note of pessimism. Since 
a return to laissez-faire is impracticable, the only long-run alternative 
is a full-planned international economy which will at once open up ade- 
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quate supplies of basic raw materials to all nations at fair prices and pre- 
vent over-production with the attendant cyclical instability that it en- 
tails. It may be, as Professor Elliott suggests, that we are in a transitional 
period “between laissez-faire economics and a planned world economic 
system in which the closed nation is only a necessary but passing stage.” 
Yet, with competing nationalistic “autarchies” the dominant trend, this 
transitional period may be long, chaotic, and perhaps catastrophic. For 
the hard task of political and economic statesmanship in the meantime, 
Professor Rowe has only this’to offer: that both producers and govern- 
ments must learn how to use artificial controls skilfully in the mutual 
interest of producers and consumers—which is like saying that peace 
must wait on education! This reviewer looked hopefully, but in vain, for 
some constructive suggestions, however tentative, as to how the vicious 
circle may be broken ere it is too late. Perhaps there is no orderly way 
out of the impasse. 
WALTER R. SHARP. 
University of Wisconsin. 


Malaysia; A Study in Direct and Indirect Rule. By RUPERT EMERSON. 
(New York: The Macmillan Company. 1937. Pp. xii, 536. $5.00.) 


In his introductory chapter, Professor Emerson states that his primary 
purpose in writing this book ‘is to explore the history, structure, and 
working of the political systems established by the British in the Malay 
Peninsula and, in a comparative fashion, to give at least some indication 
of the very different systems of the Dutch in the neighboring Indies,” 
The author’s ultimate purpose, however, seems to have been to study the 
manifestations of “imperialism” in a particular area rather than the 
governments and politics of Malaysia per se, and it is in the contribution 
that it makes towards an understanding of the general problems of 
colonial government and imperial policies that the chief importance of 
Professor Emerson’s book lies. For although students of these subjects 
may differ from the author in the interpretation and ethical evaluation 
of British and Dutch policy in Malaysia, they can hardly fail to be in- 
debted to him for a lucid statement of what those policies have been, 
and how they have been carried out. Specialists in other areas of colonial 
government will find comparative material of the greatest value in this 
description of the institutions that two European states have developed 
from Malayan materials in the Middle East. They may also profit from 
a careful consideration of the technique that has been employed in making 
this study, which has “slowly arisen” out of a year’s field study com- 
plemented by a wide use of documentary sources. 

In dealing with the extremely complex political, racial, and economic 
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problems of Malaysia, Professor Emerson has utilized the historical- 
descriptive method of presentation with great skill. The book is well 
organized and is written in a style that is always clear and often pungent. 
Institutions and policies of today are made understandable by being 
placed in an adequate physical, ethndlogical, and historical setting. The 
essential facts concerning the government of the Straits Settlements and 
the British Malayan states, federated and unfederated, individually and 
collectively, are effectively presented. This study is illuminated by com- 
parison with Dutch rule in the Netherlands Indies, the material con- 
cerning indirect rule in the Dutch outer possessions being especially sig- 
nificant. Throughout the book, generous and intelligent use has been 
made of statistical material. In the opinion of the reviewer, however, a 
more complete and significant picture of British rule in Malaya would 
have been presented had there been a more adequate study of the great 
public services, especially public health, public education, and public 
works, and their effect upon the people of the country. 

Professor Emerson describes the policy of direct colonial rule as one 
under which “a European authority was established in a colony operating 
‘within a European administrative framework and reaching directly every 
person in the community through officials largely drawn from the local 
population but appointed from above.” The basic principle of indirect 
rule, on the other hand, is that “colonial peoples can more conveniently 
be governed through the agency of their own traditional leaders operating 
within the traditional institutional framework, as modified to meet 
European needs and preconceptions.” During the twentieth century, 
however, indirect rule has become “merely an alternative form of colonial 
administration.” The degree of European control has proved “no whit 
less than in directly ruled areas, and the barriers to the extension of 
European enterprise no greater.” The alien yoke “may weigh less heavily, 
but it is just as much there as if no padding had been inserted between it” 
and the shoulders of the native population. For these conclusions this 
book affords ample basis, so far as Malaysia is concerned. However, the 
masses of mankind still bear grievous burdens, whether they be the 
natives of British Malaya or under-privileged citizens of the great Ameri- 
can Republic. It is something that the yoke should be padded. 

As for “imperialism” in general, Professor Emerson deals with it in the 
spirit of the Salem witch-hunter. In his scholarly study of the Malayan 
states, he gives ample grounds for the belief that if the British hand were 
to be prematurely withdrawn, they would retrogress, in varying degrees, 
from a condition of peace, security, good government, and general, al- 
though very unevenly distributed, prosperity, towards the state of op- 
pression, poverty, and chaos from which British rule has aided them to 
escape. The author makes clear what everyone who knows British Malaya 
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is fully cognizant of: that in the absence of British authority, the Chinese, 
a more aggressive and economically superior race, would take over the 
country and drive its native inhabitants into the tree-tops. He is not 
unaware of the Japanese interest in this part of the Malayan world. Yet 
by oft-repeated suggestion and implication, Professor Emerson pictures 
British “imperialism” in Malaya and “imperialism” in general as being 
necessarily selfish, exploitive, fundamentally indifferent to the interests 
of its victims, and generally a pathological condition brought about by 
the immorality of the “imperialist” powers. Is not this an emotional 
rather than a realistic attitude toward a political condition that has been 
present throughout history, that springs from natural causes, and that 
gives rise to the same vices and virtues that mankind exhibits in other 
political situations? Granted that the British, who constitute the govern- 
ing class in Malaya, arrogate to themselves too large a proportion of the 
wealth that they help to create, and that they do not devote themselves 
unreservedly to the economic betterment and early political emancipation 
of the Malayan masses. Has the governing class within Great Britain, the 
United States, or the Netherlands a better record? Is there any likelihood 
that either the traditional native leaders in Malaya or the politicians that 
the modernization and rapid political emancipation of that country would 
elevate to power would go any farther in placing the general welfare before 
their own interests? 

In the concluding sentence of his excellent book, Professor Emerson 
declares that: “The possession of the power of self-government is in the 
modern world the most vital instrument in the struggle for both economic 
and cultural survival.” In one sense, this conclusion is sound. It is an 

‘ unfortunate fact, however, that certain peoples do not possess the power 
to govern themselves under the conditions of modern life. The abrupt 
withdrawal of British authority from Malaya would not give the in- 
habitants of the peninsula that power or make it probable that they 
would acquire it within any appreciable period of time. The conditions of 
British rule, however, are such that while the Malayans are protected 
from external aggression and internal chaos, they have the same oppor- 
tunity that the people of every country throughout history has had to 
prepare themselves for self-government and finally to possess themselves 
of political power. With all of its shortcomings, the rule of the Western 
alien provides this opportunity in Malaysia and in many other backward 
areas, The temporary dominance of advanced nations over less developed 
peoples seems to be one of the many phases through which mankind 
passes in its progress toward liberty and unity. There is no reason why 
this phase should not be studied as dispassionately as any other. 

J. R. HAYDEN. 

University of Michigan. l 
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The Far East Comes Nearer. By H. HesseLL Tutma. (Philadelphia: 
J. B. Lippincott Company. 1937. Pp. 356. $3.00.) 


Retreat of the West. By No-Yone Park. (New York: Hale, Castman, and 
Flint. 1937. Pp. xiv, 336. $3.00.) 


Forty Years of American-Japanese Relations. By Foster Rusa DULLES. 
(New York: D. Appleton-Century Company. 1937. Pp. xl, 289. $3.00.) 


It is perhaps true that writing on contemporary events is best done by 
the journalist rather than the scholar. Where primary “sources” are 
lacking, good reporting on the spot often suffices to present the clearest 
picture of what is happening. In the flood of books on the Far East, 
H. Hessell Tiltman’s The Far East Comes Nearer is one of the best yet 
produced by a journalist. The author’s thesis is that recent developments 
in Japan and the recent actions of the Japanese have brought the Far 
East within the sphere of America’s vital interest. His book, however, is 
more an explanation and discussion of recent developments in Japan 
than an exposition of the vital interest of the United States and other 
nations in these events. Mr. Tiltman writes clearly, frankly, and without 
bias. He discusses Japan’s drive for new markets and asserts that allega- 
tions of large-scale exploitation of Japanese industrial labor are incorrect. 
The discussion of Japanese politics and the part played by the military 
in recent years is particularly well done and should be read by everyone 
who wishes to understand Japanese policy. Conditions in Manchoukuo, 
the smuggling campaign in North China, and Philippine Independence 
are discussed in separate chapters with abundant and cogent examples 
to support the author’s case. 

Although this book was completed in March, 1937, Mr. Tiltman has 
clearly shown the causes for the current hostilities in China, which he 
predicts. These causes are to be found in the unfavorable economic posi- 
tion of Japan as a result of the depression and the terrific population 
problem facing the Japanese. Fear of a strong Chinese government un- 
kindly disposed to Japanese designs and the influence of the aggressive 
military group on Japanese policy motivated the smuggling campaign 
in North China and the attempt to set up autonomous governments in 
that area. These actions, in turn, led to the hostilities of July and August, 
1937. Finally, the author sees in another Pacific Conference, in which all 
Far Eastern problems could be discussed, the only alternative to a war 
which will eventually involve the United States and Great Britain. 

Retreat of the West, by Dr. No-Yong Park, is an attempt by a scholar 
to sketch, in readable and popular form, the story of the rise and decline 
of Western imperialism. The book falls short of the type of sound presen- 
tation to be found in many textbooks on the Far East because it is a 
superficial treatment, and it derives no advantages from its popular style 
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because it is not good reporting. To describe Japan’s dual system of 
government from the ninth to the nineteenth century by simply stating 
that “during these ten centuries the Emperor enjoyed the unique position 
of the vice-president of the United States” (p. 105) is neither an adequate 
explanation nor evidence of sound scholarship. To speak of the Japanese 
army covering Manchuria “as Notre Dame’s Four Horsemen covered a 
football field” (p. 111) serves neither to explain nor clarify the Man- 
churian affair. It is unfortunate that such facetious analogies are sprinkled 
liberally throughout Dr. Park’s book. The author’s theme that the West 
is in retreat is not new, nor does he contribute any new interpretations 
to Far Eastern questions. It is not meant to imply that much of the 
author’s description is unsound, but the book’s defects detract greatly 
from its worth. In the words of Dr. Charles A. Beard, who wrote the 
foreword, “He has told well, in a playful and entertaining manner, a 
story that needs telling...” It might be added that there are many 
other books which tell the story better and without omission of many 
important facts. 

In contrast to Dr. Park’s book, Foster Rhea Dulles has surveyed Forty 
Years of American-Japanese Relations in a brief but scholarly work, well 
written and thoroughly readable. He states that the book is “an account 
of our political relations with Japan since 1898, ... ” and that “it graphi- 
cally reveals the decline of American influence and prestige in the Far 
East before the relentless growth of Japanese political and economic 
power. It becomes a record of the practical failure of the policy popularly 
symbolized by the Open Door.” In fact, the book is a study of the evolu- 
tion of the Open Door policy, as seen particularly in our relations with 
Japan. : 

Beginning with a brief statement about American acquisition of the 
Philippines and the origin of the Hay notes, the author proceeds to carry 
the story through the Boxer uprising; the development of Japanese in- 
terest in Manchuria; the events of the World War; the effects of the Paris 
Peace Conference and the Washington Conference on the Far East down 
to the opening of Sino-Japanese hostilities in July, 1937. 

Mr. Dullés’ chapters on “dollar diplomacy” in Manchuria before 1914, 
and the chapters on American-Japanese relations since the Paris Peace 
Conference, are particularly well done and should be read by students of 
contemporary events. The author shows how the Open Door doctrine 
evolved from the simple statement of the Hay notes concerning “equal 
treatment” to the more complex doctrine as stated in the Nine-Power 
Treaty which included “equal opportunity for the trade and industry of 
all nations in China” and respect for China’s integrity as well. The Bryan 
note of 1915 to Japan and China is pointed out as the first statement of 
the American “non-recognition” doctrine. To this might have been added 
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` the American note to Japan in 1921 embodying the same declaration of 
non-recognition respecting Japan’s actions in Siberia. 

Concerning the Washington Conference, the author concludes: “The 
tragic mistake . . . was that its participants banked too heavily upon the 
continuation in power of Japanese liberalism, and at the same time 
weakened the position of the liberals by refusing to afford any recognition 
to Japan’s historic aspirations” (p. 179). This statement might well be 
pondered by diplomats before another Far Eastern conference. In an 
excellent summary of the 1924 immigration act, the author concludes 
with this significant and provocative statement: “The ultimate results 
of the Exclusion Act were to strengthen the counter-movement of Asia 
for the Asiatics. Its fruits were to ripen in 1981” (p. 193). 

On the whole, Mr. Dulles shows that while American policy has often 
vacillated, “neither in 1901, nor at any time since, has public opinion in 
this country given any mandate for intervention” (p. 50), and therefore 
it may be well to inquire whether a general policy of non-interference is 
still consistent with a large increase in our armed forces. The author 
points out that only when we have had the force at our command have 
we been able to effectuate a positive policy in the Far East. This type of 
action carries with it grave risks, however, which Mr. Dulles seems to 
think the American public does not wish to assume. Unencumbered by 
footnotes, although containing a good bibliographical statement in the 
appendix, this book is well worth the time of anyone who wants to obtain 
a brief, clear picture of the last forty years in our relations with Japan. 

WILLIAM C. JOHNSTONE, JR. 

George Washington University. 


China and the World War. By Tuomas Epwarp LaFareve. (Stanford 
University: Stanford University Press. 1937. Pp. x, 278. $3.25.) 


In his preface, Dr. LaFargue states two purposes which inspired his 
work: (1) “to show the intimate connection between such important 
questions as China’s entrance into the war and the formulation of the 
Chinese program at Paris, and the internal political situation prevailing 
at the time these questions arose,” and (2) “to give an adequate account 
of the main events which occurred in China because of the war and thus 
to correct the errors and distortions with which a too facile journalism 
has surrounded these events.” Delving into the published and unpub- 
lished Western documentary material, the author has produced a well 
written account of certain Far Eastern phases of the World War; but, 
in the opinion of the present reviewer, he has not fulfilled the above-cited 
purposes. 

The important action of Dr. LaFargue’s drama occurs, not in Peking, 
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Shanghai, and Canton, but in Tokyo, London, Washington, and Paris. 
The “internal political situation” in China is hastily—sometimes in- 
accurately—sketched or is summarized in such non-enlightening state- 
ments as (p. 79): “The men surrounding Yuan were divided into several 
factions and cliques, whose aims and composition at any given time were 
difficult to determine.” Even when, as in the excellent chapter on 
“China’s Entrance into the World War,” the story does deal with events 
occurring in China, attention is focused less upon the Waichiaopu than 
upon the Legation Quarter, and the exchange of views between interested 
foreign capitals overshadows the conflicts of opinion among Chinese 
leaders. In other words, China, instead of playing an active rôle in the 
drama, is little more than scene-shifter and property-man, setting the 
stage for the intrigues and maneuvers of macht politik. 

It is not that the essentially passive nature of China’s rôle in the 
struggle has been ignored. The author points out (p. 172) that “no nation 
was drawn into the war for such trivial reasons as was China. To drive 
out of China a thousand German traders and missionaries was not a 
reason for which the white man could be proud for dragging into a white 
man’s quarrel the Chinese nation.” The weakness of the study, in so far 
as it purports to deal with China, lies in the fact that the author is far 
less interested in China than in the war. Even a passive rôle needs to be 
thoroughly examined if it is to be accurately depicted, and there is no 
evidence—either in the text or in the accompanying bibliography—that 
such an examination has been undertaken. 

On the other hand, whether or not it was any part of his original pur- 
pose, Dr. LaFargue has produced a well-documented argument against 
American participation in any future war “to make the world safe” for 
some cherished ideal. From the Anglo-Japanese correspondence, early in 
August, 1914, relative to Japan’s participation in the conflict, down to 
the actual signature of the Versailles Treaty, the story of China and the 
World War is enlightening rather than edifying. For this reason the book 
is strongly recommended to the attention of all who are interested in 
the realities of international dealings and double-dealings. 

$ G. Nym STEIGER. 
Simmons College. 


Dai Nihon Gaiké Bunsho (“Japanese Diplomatic Documents”). Com- 
PILED BY THE INVESTIGATION SERVICE OF THE ForEIGN Orrice. Vol. I, 
Parts I and II. (Tökyö: The International Association of Japan. 1936. 
Pp. 1019, 1016. ¥8.00 and ¥7.00.) 

Japan has never before proposed systematically to make available to 
historians the materials in her Foreign Office archives. Remote from the 
charges of guilt for the World War, she has not been under pressure to 
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match Die Grosse Politik and its successors, while the Imperial preroga- 
tive has shielded her Foreign Office from popular demands for informa- 
tion. Not only has there been no series such as the Foreign Relations of 
the United States, but also even the most patriotic diplomatic historians 
of the Imperial universities have been denied access to the documents, 
of whatever date, preserved at the Kasumi-ga-seki. This first volume of 
Japanese Diplomatic Documents is thus more significant as a break with a 
long-standing precedent of secrecy than for any specific content. 

The new series, which is chronologically arranged, begins with Toku- 
gawa Keiki’s memorial of November 9, 1867, returning to the Emperor 
the administrative authority entrusted to him as Shogun. This initial 
date makes possible inclusion of important materials on the transfer of 
control over foreign relations from Yedo to Kyéto. Volume I, in two 
parts—all as yet published—carries the collection through the calendar 
year 1868. Originals in French, English, Dutch, Italian, German, and 
Portuguese, where still extant, are printed in those languages and fol- 
lowed by Japanese translations. Where the original is in Japanese or 
Chinese, however, no translation is given. 

Some of the material, of course, has never been made available in 
English, but there is little which has not been published elsewhere in 
Japan. This lack of new revelations is not due to censorship, but to the 
understandable fact that the archives for 1867-68 are fragmentary. For 
the sake of a fairly adequate picture, documents not preserved at the 
Foreign Office have been reprinted from other publications such as the 
Meiji Shiyd (“Essentials of the History of } Meiji”) and the Fwakura-kō 
Jikki (“True Records of Prince Iwakura”’). 

Here arise the major faults to be found with the editing. The list of 
supplementary sources is not complete, and their selection is not ex- 
plained. No adequate bibliographical information is provided for the 
titles cited. It is an unfortunate habit of Japanese scholars to omit all 
reference to editor, date and place of publication, and number of volumes, 
on the assumption that such relevant facts are superfluous fòr any com- 
petent reader. 

Otherwise the editing is very good. The work is quite free from typo- 
graphical errors, even in the reproductions of documents in various 
foreign languages. Dates have been meticulously checked and are given 
according to both the lunar and solar calendars. There is a good table of 
contents; also an index by subject-headings. Three indispensable ap- 
pendices contain guides to Bakufu, Imperial, and Western officials and 
official titles. 

The Japanese government deserves congratulation on its decision to 
commence publication of such a series, the usefulness of which to stu- 
dents of Meiji administration and diplomacy is obvious. It is to be hoped 
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that further volumes will not be long delayed and that the gap in time 
between events and publication will be progressively narrowed. 
CHARLES B. Fans. 


Pomona College. 


Boundaries, Possessions, and Conflicts in South America. BY GORDON 
IneLanp. (Cambridge, Mass.: Harvard University Press. Pp. x, 345. 
$4.50.) 

Gordon’ Ireland’s Boundaries, Possessions, and Conflicts in South 
America was done under the Bureau of International Research of Harvard 
University and Radcliffe College and represents a real contribution to 
the study of international problems in South America. Boundary disputes 
constitute one of the most important single types of international prob- 
lems of the republics of the South American continent. The eminent 
jurist, John Bassett Moore, once wrote: “It may be said that a very con- 
siderable part of the diplomatic history of Latin America reduces itself 
to an account of the struggle over boundaries. For this reason, and be- 
cause of their great political and economic significance, these contests 
occupy a place of capital importance in that history.” 

The book is a mine of information. The author has adopted the simplest 
and most obvious arrangement. The book is divided into three parts. 
Part I, “Disputes and Adjustments,” contains an alphabetical arrange- 
ment of the twenty-six boundary disputes which have arisen among the 
South American governments; Part II deals with “Island Possessions”; 
and Part III with “Existing Treaty Relations.” The latter section lists 
the bipartite and multipartite treaties which relate to boundary disputes, 
and gives a paraphrase of the main features of those instruments. One of 
the most useful and helpful parts of the book for the serious student of 
the relations of the American republics is the extensive citation of au- 
thorities. The excellent footnotes alone would make the publication al- 
most indispensable to one interested in inter-American relations. 

. Mr. Ireland presents the factual story of the boundary disputes and 

omits in most cases a treatment of the historical background and diplo- 

matic incidents, except where he considers that they bear directly upon 
the boundary problem. The author states in the Preface that “the ma- 
terial has been built together from sentences, paragraphs, and chapters 

scattered in hundreds of books and distilled from the bulky reports of a 

dozen arbitrations, with the constant endeavor to approach the ideal of a 

compilation at once easy to read and useful to consult.” Although he ad- 

heres in most cases to statements of fact, he has succumbed occasionally 
to the temptation to include rumors or “it was reported” statements 
about some of the more active and recent disputes. This in some ways 
detracts from the factual objectivity maintained in other parts. Pertinent 
and somewhat sensational incidents are included which might better have 
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been omitted. One cannot help but feel that mistakes of detail such as 
calling an ambassador a minister and the statement “banks of the 
Amazon and the Marañón” (as if they were distinct rivers) could have 
been avoided. 

It would seem that Mr. Ireland might profitably have spent a longer 
time in correlating the material. One gets the impression that much time 
and effort have been expended in the collection of material, but that it 
has been hastily put together as a compilation of notes conveniently 
arranged. I could not but feel that a brief introductory chapter setting 
forth a bird’s-eye view of the whole story would have been helpful. 
Although he attempts occasionally to give a brief résumé, most readers 
will probably regret that Mr. Ireland did not include some observations 
and conclusions as a result of his study. 

The volume is not a legal treatise, and the author has avoided argu- 
ments on and generalizations from principles of international law. A mere 
statement of the bases of the respective claims, however, might well have 
been included within the scope of the study and would have contributed 
much to making it more useful. 

The book contains very helpful maps, and it is rather surprising that 
so much has been done with the difficult question of visualizing the prob- 
lems of maps. The maps might have been better executed and, in many 
cases, the names are too smal] and the drafting has not been planned in 
relation to printing on rather rough paper. 

Mr. Ireland has done a tremendous task of research, and the general 
student of international affairs, and especially of South American rela- 
tions, must be deeply indebted to him. He has blazed the trail; he has 
indicated the path for pursuing further studies in the field. He has fur- 
nished, in useful and convenient form, much material heretofore rela- 
tively inaccessible, The book is essentially a reference volume, and every 
student of inter-American relations will want to have it. 

WARREN KELCHNER. 

Department of State, Washington, D. C. 


Great Britain and Palestine. By HERBERT Sipesoruam. (London: Mac- 
millan and Company. 1937. Pp. ix, 310. $4.00.) 

Few aspects of the war settlements have remained in such a state of 
chronic controversy as the disposition of Palestine. Now, two decades 
later, when Great Britain has at last decided that the mandate is in- 
herently unworkable, a distinguished British Zionist has rallied to the 
defense of his cause in a book which, though it makes little effort at 
objectivity, is, none the less, a contribution of distinct merit. 

Mr. Sidebotham, the “Scrutator’” of the Sunday Times, was one of the 
small group of Manchester enthusiasts who launched the war-time cam- 
paign for a British commitment concerning the future of Palestine. His 
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account of this campaign, its setbacks, and its final success in the Balfour 
declaration constitutes, from a historical point of view, the most valuable 
feature of the book. Although this account does not run counter to pre- 
vious writings on the subject, it does bring into proper recognition the 
work of men such as Israel Sieff and Simon Marks, who collaborated 
with Dr, Weizmann and the author in the movement. 

It is scarcely surprising that, with this background, Mr. Sidebotham 
should be-bitter about post-war British policy toward Palestine. As he 
sees it, Great Britain might have settled the problem once and for all if, 
after the first Arab difficulties, the British had retorted firmly that the 
special treatment which they had given the Arabs in Iraq and the Trans- 
Jordan had freed them from any necessity of conciliating the Arabs by 
additional concessions in Palestine. At best, this seems a forced con- 
clusion, for, while such a reprimand might have silenced the sons of 
Hussein of the Hejaz, it would scarcely have appealed to the Palestinian 
Arabs who had no special connection with that distinguished family. 
This argument in favor of a stronger British policy is based on the author’s 
belief that a vigorous and progressive Jewish dominion in Palestine would 
have contributed quite as much to British prestige and security in the 
Levant as the hard-won friendship of the Arabs. To this, the logical reply 
is that such Palestinian friendship, however welcome, could not have 
been a substitute for lost British prestige among the Arabs.Great Britain 
had struggled for a century to establish this predominant influence in the 
Arabian peninsula, and it is idle to criticize her for attempting to retain 
her position there after the war. 

Equally partisan is the author’s reaction to the proposals of the Royal 
Commission. Although he is prepared to admit the soundness of the 
general principle of partition, he is unwilling to accept the frontiers as 
proposed by the Report. Here he is on firm ground, and he exposes the 
weaknesses of the scheme with devastating clarity. On the other hand, 
his alternative proposals—which would grant to the Jewish state a much 
larger portion of the coastal plain—would be certain to arouse an even 
greater Arab hostility than the existing plan. Clearly, there is no ideal 
solution for the Palestinian problem, and this eloquent presentation of 
the Jewish position is, in itself, an evidence of that fact. 


Grayson L., KIRK. 
University of Wisconsin. 


The Process of Change in the Ottoman Empire. By WiLgsur W. WBITE. 
(Chicago: The University of Chicago Press. 1937. Pp. 315. $3.50.) 


This careful and useful study sets apart and follows logically and 
chronologically an important aspect of the complicated “Near Eastern 
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Question.” One definition of this question regards it as the problem of 
redistributing the territories which were in the Ottoman Empire at its 
maximum extent. Dr. White deals almost precisely with the problem so 
defined; his “process of change” includes the territorial and governmental 
phases; he endeavors, by using the adjective “international,” to exclude 
economic, social, and cultural change; perhaps the adjective fails to cover 
political change in Turkey itself, which nevertheless forms an important 
element in the discussion. One who desires to know distinctly how each 
significant area in the Near East has arrived at its present international 
situation may here be satisfied as nowhere else in a similar compass. 

Dr. White’s purpose, however, of using the Ottoman Empire as a “case 
study” detracts somewhat from the book’s usefulness for consultation. 
He has selected three countries for more detailed study than the rest, 
Greece for Europe (86 pages), Egypt for Africa (86 pages), and Iraq for 
Asia (31 pages). Other areas in the three continents are grouped together 
in briefer discussions. Adding at the beginning an “Introduction” and a 
chapter on “Turkey before 1774,” and at the end a chapter on “Turkey 
since 1774” and a “Conclusion,” the plan of the book appears. If all units 
had been treated in proportion to area or population, or to the less easily 
judged intrinsic importance, the size of the book might have been 
doubled. Yugoslavia (13 pages), Rumania (12 pages), and Bulgaria (11 
pages), every one more important than Albania (13 pages), might each 
have had as much space as Greece. Syria (8 pages; the Lebanon has only 
a footnote), Palestine and Transjordan (10 pages), and Saudian Arabia 
(4 pages) are more important for many inquirers than Iraq. 

The Introduction discriminates between “static” and “dynamic” 
changes. The former include the series of treaties, conventions, declara- 
tions, and the like which have established the degree of sovereignty in 
each entity from time to time; the second involve the succession of wars, 
revolutions, and illegalities which have accompanied most changes. The 
reduction of the Ottoman Empire into the Turkish national state and 
the subsequent history of its portions presents an unrivalled quantity 
and variety of both sorts of changes. 

At the end of each discussion, a concluding paragraph summarizes the 
experience of the unit concerned. Most changes prior to 1918 involved 
war or violence. The pattern in Turkey-in-Europe was largely the ad- 
vance of subject peoples toward independence; in Africa, other empires 
—France, England, Italy—took over the Turkish lands. The non-Turkish 
portions of Turkey-in-Asia were mostly separated off after the Great 
War, and there the mixed method of mandates was used: another empire 
takes the infant state by the hand and leads it until it becomes able to 
stand alone. Force has not been absent from the last process, as in Iraq 
in 1920, in Syria in 1925, and in Palestine currently. 
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The Conclusion presents suggestions for redefinition, in the light of 
the Ottoman story, of the notions of absolute sovereignty, the perpetuity 
of treaty provisions, the responsibility of states, and neutrality. 


ALBERT Hower LYBYER. - 


University of Illinois. 


Morocco as a French Economic Venture; A Study of Open Door Imperial- 
ism. By Matvin M. Knieut. (New York: D. Appleton-Century Com- 
pany. 1937. Pp. x, 244. $2.25.) 


The picture that Dr. Knight paints of France as a colonial adminis- 
trator is harsh but realistic. This study, carefully and impartially made 
by a trained economist, shows that a colonial empire is an expensive 
luxury. It almost makes one wonder whether, after all, the “have not” 
nations haven’t quite the best of it. For, as Professor Knight notes, 
“Algerian budget deficits alone, not counting military and many other 
expenses attached to the French budget, have cost the taxpayers of France 
nearly a billion dollars.” The military expenses to the French government 
for conquering Morocco have amounted to about $500,000,000. 

The author has selected as his task a case study of the Moroccan pro- 
tectorate of France to determine whether the venture has been profitable 
or unprofitable to French economy as a whole. Inasmuch as the adminis- 
tration has been carried on under the Act of Algeciras, which guarantees 
the open door, the study also affords an opportunity to evaluate the 
processes of modern imperialism and their effects, both upon the native 
and upon the outside world, under ostensible commercial equality. 

First, as regards the native side, a few of the findings are interesting. 
Over 300,000 acres of purely private property were seized in five years and 
turned over to land companies at figures ridiculously below the selling 
value. Although the natives outnumber the Europeans ten to one, they 
received only one-eighth of the amount allocated for hospital facilities 
out of the 1932 loan. When work was slack, the natives were the first to 
be discharged; nor were they eligible for public relief or social insurance. 
As a result of the breaking up of the immemorial economy of the Atlas 
régime, in the recent periods of drought a million and a half Berbers have 
been in frightful want, if not utter starvation. 

As regards the foreigner, the government of the protectorate has used 
every possible method of escaping the guarantee of the open door. The 
treaties imposing this status are regarded.as unjust and superannuated; 
therefore they have been “judiciously pruned and dwarfed by inter- 
pretation and expert neglect until they were very little in the way.” Only 
when very flagrant violations were attempted did the Powers protest so 
vehemently that a strategic retreat was made necessary. 
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Finally, has Morocco profited France? Even here the answer is in the 

negative. On the whole, the colonial market costs more than it is worth 

because of artificially high colonial prices and because France often im- 

ports more at these prices from the colonies than she exports to them. 

Professor Knight’s scholarly monograph makes abundantly clear that it 
is Mr. John Citizen who pays the bills for the prestige of imperialism. 


GRAHAM H. STUART. 
Stanford University. ‘ 


BRIEFER NOTICES 
AMERICAN GOVERNMENT AND POLITICS 


Twenty Years of Government in Essex County, New Jersey (Appleton- 
Century Co., pp. x, 183, $2.00), by Thomas H. Reed, is an account of 
the origin and development of an unusually successful reform movement 
in New Jersey county government. In this densely populated section of 
the New York metropolitan region, a loosely-organized group of inde- 
pendent anti-machine Republicans has maintained during the past 
twenty years virtually complete control of the government of the county. 
Formed in 1919 in response to popular demand for improved standards 
of county governmental services, the Essex County Republican League, 
later known as the “Clean Government” group, quickly wrested the 
important county elective offices from the hands of the regular Republi- 
can organization, and despite an occasional defeat by either the “regular” 
Republicans or the Democrats in a subsequent series of spectacular politi- 
cal campaigns, it has managed to remain in power ever since. Dr. Reed 
has written the story in popular, sometimes picturesque, language. There 
is a brief sketch of the county governmental machinery and a cursory 
glance here and there at the administration of county institutions and 
services, but the trials and tribulations of the reform group in the arena 
of practical politics is the real center of his attention throughout the 
book. The success of the movement is attributed to the high caliber of 
its leaders, the support of the press, the naturally independent character 
.of the commuter vote, the stupidity and venality of the machine group, 
and finally the favorable record made by the reformers in their manage- 
ment of county affairs. But the prospects for the future are uncertain. 
With their victory over the regular party machine, the independents 
have actually ceased being independent and have themselves become the 
machine. “It is one thing,” the author rightly observes, “to stand on the 
outside criticizing the machine, especially one which supplies its critics 
with ample ammunition. It is another to handle a machine from within 
in such a way as to direct it toward ideals instead of spoils.” The erst- 


584 THE AMERICAN POLITICAL SCIENCE REVIEW 


while reformers have thus fallen heir to all the liabilities as well as the 
assets of organized political power, and, like all reform groups occupying 
a similar position, their continued success will largely depend upon the 
effectiveness with which they discharge the new responsibilities now as- 
sumed. Eternal vigilance, it would seem, is also the price of good county 
government.—Pavut T. STAFFORD. l 


In a litho offset report, “To the Board of Commissioners of Roads and 
Revenues of Fulton County, the Mayor and General Council of the City 
of Atlanta, [and] the Atlanta Chamber of Commerce,” the Consultant 
Service of the National Municipal League presents a survey of The 
Governments of Atlanta and Fulton County, Georgia (Atlanta Chamber of 
Commerce, $5.00). The report, though bound as one book, is arranged 
in two volumes, of 161 and 619 pages, respectively. Volume I treats in 
general of the governments of the city and county and of the metropolitan 
problem, and in addition deals in summary fashion with such functions 
and activities as schools, safety, public works, and recreation. Volume II 
consists of twenty-five special studies of the principal operations of city 
and county. Noteworthy among these are a sixty-five-page report on 
police forces, a seventy-page study of schools, and a fairly detailed (and 
in good part statistical) analysis of personnel. The usual approach, as 
regards a given problem, calls for (1) a description of what is, (2) a criti- 
cism of present practice, and (3) recommendations for improvement. 
Atlantans presumably will profit most from the criticisms and recom- 
mendations; outsiders will be intrigued by the many unique organiza- 
tional and procedural features of government in the Atlanta area. The 
report is fairly well, if hurriedly, written, and good use is made of tables, 
maps, and charts. Dr. Reed and his staff have done a survey which, 
given proper support, could prove of immense benefit to Atlanta and 
Fulton county, and which in any case will be of interest to all students of 
urban local government.—Roscor C. Martin. 


The marked revival of interest in unicameralism, due largely to the 
recent establishment of a one-house legislature in Nebraska, is reflected 
in the current popularity of the subject for high-school and college de- 
bating. Charles W. Shull’s American Experience with Unicameral Legis- 
latures (Detroit Bureau of Governmental Research, pp. 33) seeks to meet 
the new demand for concise information about the legislative process by 
summarizing, within the compass of a few pages, the principal facts in 
connection with the history of unicameralism and the controversy over 
the bicameral system. Professor Shull reviews very briefly the origins and 
growth of bicameralism in the British Parliament, in Congress, and in the 
state legislatures, and the progress of the unicameral idea from the early 
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Vermont legislature to the reorganization of municipal councils in recent 
years. The longest section of this survey deals with Nebraska’s uni- 
cameral legislature, describing quite adequately the circumstances of its 
inception, its organization, and its first session of last year. It is to be 
regretted, however, that the new rules of procedure are not discussed in 
greater detail, for a judgment on such important questions as precipitancy 
in legislation depends upon the nature of the parliamentary rules adopted. 
Furthermore, the author obviously exaggerates the influence of the 
lobbyist under the new dispensation, reaching a highly debdtable con- 
clusion without considering the question from all possible points of view. 
On the whole, though nothing at all is added to our fundamental under- 
standing of the problem, this pamphlet should prove useful as an aid to 
debaters who want a short statement of the essential facts. A more typical 
debater’s handbook is Thomas A. Rousse’s Bicameralism vs. Unicameral- 
ism (Thomas Nelson and Sons, pp. 238), containing model briefs support- 
ing both sides, and a considerable number of short selections from stand- 
ard books on American government and legislative procedure, and from 
more specialized articles and books on the particular question at issue.— 
Davin FELLMAN. 


C. Vann Woodward’s Tom Watson, Agrarian Rebel (Macmillan Co., 
pp. xii, 518, $3.75) is an important contribution to the growing literature 
of political leadership. Watson’s youth paralleled the “tragic era” and 
the collapse of the civilization which had nurtured him. As the fortunes 
of his family and community went with the wind, his sensitive nature 
galvanized itself into action, forging him into the prophet of the Southern 
populist movement. Apostolic zeal plus physical and moral courage 
characterized his fight to bring order out of the seething chaos of the 
post-bellum South, but like many another Dixie liberal his shining lance 
was broken on the rock of race prejudice. His leadership of Populism was 
fiched by Bryan and his party ruined, bringing him an overwhelming 
sense of defeatism. Retiring to his study, the Georgian brooded over the 
wrongs of his section, and unconsciously and imperceptibly was led into 
the intolerance and intransigeance of a Southern bigot. Undoubtedly 
suffering from a persecution complex, he dipped his pen into the vilest 
cesspools of human prejudices as he launched campaign after campaign 
of hate against the Negro, the Catholic, and finally the Jew, eternally 
besmirching his past glory as a leader of men. Before he died he had be- 
come the spiritual father of the Ku Klux Klan. His career shows not only 
what ‘‘may happen here,” but the anatomy of latent fascism in the South. 
Though writing sympathetically, the author in no case departs from 
judicial detachment: More studies of this scholarly sort are urgently 
needed.—J, B. SHANNON. 


ie 


586 THE AMERICAN POLITICAL SCIENCE REVIEW 


In January, the Oxford University Press published, under the title 
Business and the Robinson-Patman Law (pp. xiv, 298, $2.50), a sym- 
posium edited by Benjamin Werne. The contributors to it are “business 
men,” professors, and lawyers. One of them says of the law: “This is 
another experiment in legislative interference with competitive processes 
which has much more in its favor from the standpoint of its kindly interest 
in the small merchant than it has either from the standpoint of the liberty 
of society or from that of sound economics.” Another writer in the sym- 
posium adds: “The sweeping insistence of the Robinson-Patman Act 
that there shall be no ‘discrimination’ in price is flatly contrary to the 
policy which has heretofore been pursued by the government under the 
Sherman Act—that there shall be no ‘uniformity’ in price.” These are 
typical of the interesting points of view expressed many times in the 
book. After a foreword by the editor, there follow articles grouped under 
the following headings: (1) the historical background of laws for the 
regulation of price competition; (2) the economic aspects of such recent 
legislation; (8) a legal analysis of the Robinson-Patman Act; (4) distribu- 
tion; and (5) marketing under that law; and (6) a study of two pioneer 
decisions by the Federal Trade Commission, and their effect with especial 
reference to the lessening of competition and the remolding of our anti- 
trust laws. The book is rich in citations to authority for the statements 
made; these are appropriately listed in an appendix. On the other 
hand, the index, printed on less than two pages, is woefully inadequate 
for a book of substantially 300 pages. Even more unfortunate is the fact 
that the text of the act is not included.—Joun GQ. HERNDON, JR. 


The first part of Dr. Maurice Leven’s study, The Income Structure of 
the United States (Brookings Institution, pp. xi, 177, $1.50), considers 
two groups of factors which determine the distribution of wages and other 
individual incomes: “‘those related to the characteristics and environment 
of the income recipients, such as occupation, industry, age, sex... 
color,” and group action or pressure, ‘‘and those related to the ebb and 
flow of business activity.” A very brief chapter is devoted to “secondary 
income,” for example, to how the “used” incomes of the well-to-do, the 
poor, and others are affected by taxes, charities, etc. The second part of 
the study deals with changes in individual and group incomes since 1929. 
Attention is called to the important rôle of prices in affecting the income 
structure. Occasion is taken to criticize, directly or by inference, various 
New Deal relief measures, and it is suggested that in the future remedies 
for the eradication of poverty and the improvement of the general welfare 
should be employed with more discrimination and should be better 
adapted to actual conditions and situations. Though the study presents 
relatively little that is new in the way of facts or ideas, we are, never- 
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theless, all indebted to Dr. Leven for his analyses. As more nearly ade- 
quate data on income distribution become available, we shall have still 
more need for thoughtful studies by competent analysts—more clarifica- 
tion and more vitalization of what are otherwise dry statistics to most 
readers. Moreover, such studies should not militate against our securing 
what we all will agree is even more to be desired, namely, more real in- 
come and also a better distribution thereof—Roy G. BLAKEY. 


The Floating Debt of the Federal Government, 1919-1936 (Johns Hopkins 
University Press, pp. 88, $1.00), by Edward Raguet Van Sant, is a good 
descriptive account of the rôle of floating debt (certificates of indebted- 
ness and Treasury bills) in Treasury management. In the post-war period 
of Treasury surpluses, certificates of indebtedness, first adopted as a 
war-time expedient, continued to be issued in large amounts to facilitate 
the working out of a refinancing program that would make possible 
vigorous debt retirement. In the period of Treasury deficits since 1930, 
there has been a marked decline in the volume of the floating debt in 
relation to the total debt, but short-term obligations, now in the form of 
Treasury bills, remain as the principal means of interim financing. While 
recognizing the cheapness of short-term borrowing, the author properly 
emphasizes that this turns out to be a real advantage only in times of 
easy money, and that a sudden change in conditions may make a large 
floating debt very embarrassing to the government. Other observations 
made are that short-term securities tend to become concentrated in the 
banks, and thus debt obligations are not distributed among bona fide 
investors; that such securities have not, however, proved dangerous to 
the banks; that they have helped as equalizers of the money market at 
tax-payment dates; that although not ideal for the purpose, they have 
come to play an important part in the open market operations of the 
Federal Reserve system; and that, while contributing to the rise of prices 
during the War, their use since the depression has not had serious in- 
flationary effects—Marrin L. Faust. 


In The Undistributed Profits Tax (Brookings Institution, pp. 108, 
$0.50), Professor M. Slade Kendrick analyzes 1,560 replies to a question- 
naire distributed by Senator Steiwer to high-ranking officers of American 
industry. Since the approach is realistic rather than objective, and since 
the corporate viewpoint is the only one considered, it is natural to expect 
that such a study of the effects of the undistributed profits tax will dis- 
cover little in the measure that is good and much that is bad. There is no 
disappointment in this respect. The analysis presents a devastating in- 
dictment of the tax and concludes unequivocally that it should be re- 
pealed, The fundamental weaknesses emphasized are that the tax limits 
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prompt and flexible capital developments, handicaps particularly small 
and medium-sized business enterprises, and bears severely upon new 
companies or those recuperating from misfortune. In addition, the author 
believes that “the practical difficulties in applying such a levy to the 
complex and varied organization and operation of American industry are 
such that equitable and effective administration is impossible.” The 
study incorporates numerous and extended quotations from leaders in a 
wide variety of industries to substantiate views on the detrimental effects 
of the tax. Scant consideration is given to the arguments that influenced 
those responsible for adoption of the tax. The pamphlet presents clearly 
and forcibly corporation experience and the corporation viewpoint in 
relation to the operation of the undivided profits tax —Martin L. Faust. 


Official intercourse between the foreign offices of the United States and 
Mexico has been so voluminous that two volumes of the Diplomatic 
Correspondence of the United States: Inter-American Affairs, 1881-1860 
(IX, Mexico, 1848(mid-year)-1860, Carnegie Endowment for Inter- 
national Peace, pp. xlviii, 1251, $5.00) are required to publish the docu- 
ments. The ninth volume contains material relating to post-war efforts 
by the United States to obtain further advantages from her vanquished 
enemy. While Mexicans protested against filibustering expeditions, 
smuggling, and marauding bands of American Indians, the diplomatic 
agents of the Washington government bent every effort to obtain con- 
cessions along the Tehuantepec transit route, to rectify the boundary by 
the Gadsden purchase, and to persuade the Mexicans to part with Lower 
California. Eventually, the State Department, hoping for a more favor- 
able reception, transferred recognition from the government at Mexico 
City to the Constitutionalists in Vera Cruz, but the period ended with 
only the futile Gadsden purchase to reward American efforts. American 
policy was consistent under the direction of Secretaries James Buchanan, 
John M. Clayton, Daniel Webster, Edward Everett, William L. Marcy, 
and Lewis Cass, despite their divergences in domestic politics; while the 
American ministers to Mexico—Nathan Clifford, Robert P. Lutcher, 
Alfred Conklin, James Gadsden, John Forsyth, and R. M. McLane— 
were almost uniformly ignorant and inept. In domestic affairs, the period 
was one of economic prosperity and of grandiose schemes promising 
exorbitant profits, and this spirit pervaded all the relations of the United 
States with her Southern neighbor. Dr. William R. Manning’s scholarly 
editorial work will be appreciated by the specialist who uses these docu- 
ments.—W. B. HESSELTINE. 


In The Administration of Public Printing in the States (University of 
Missouri Studies, 120 pp.), Dr. Estal E. Sparlin presents a -very good 
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summary of the law and practice of a not very well known but significant 
feature of state administration. Such extremely technical matters as type 
forms, contract specifications, and contract systems are treated in such 
manner as to be informative to the general reader and useful to the ad- 
ministrator. Dr. Sparlin gives attention to printing, procurement pro~- 
cedure, organization, and control methods used by states, pointing out 
the strong and weak points in each. Critical attention is given also to 
state production of printing. The technical nature of printing, makes it 
especially adaptable, the author believes, to centralized control. Such 
control will make possible the securing of better contracts, more com- 
petent personnel, and other advantages so often lacking where control is 
decentralized. The thorough method of treatment and liberal use of 
practical illustrative material make the study a valuable contribution 
to the literature of state administration.—P. S. Srxzs. 


His Excellency George Clinton, Critic of the Constitution (Macmillan Co., 
pp. xiii, 325, $3.50), by E. Wilder Spaulding, assistant chief of the division 
of research and publication of the United States Department of State, is a 
comprehensive and scholarly biography of one of the noted early op- 
ponents of our federal constitution. Based on many original letters and 
papers, as well as on newspapers of the day, and numerous other sources 
mentioned in a bibliographical note, the work furnishes a broad treatment 
of Clinton’s life and times. It indicates rather clearly that his strong 
opposition to the acceptance of the constitution by New York State is 
probably not the only thing for which he should be remembered. His long 
career in public life, as a soldier in the Revolution, as governor of New 
York for seven terms, and as vice-president of the United States for eight 
years, receives extensive discussion, and his great influence among the 
“masses of men” is emphasized. At the same time, one may glean from 
the book much information concerning Clinton’s personal beliefs and 
characteristics, including, for example, a knowledge of his interest and 
activity in such a very human enterprise as land speculation —Marrua 
ZIEGLER. 

The sixth edition of Robert E. Cushman’s Leading Constitutional De- 
cisions (F. S. Crofts and Co., pp. xv, 531, $2.00) includes, in addition to 
the cases reprinted in the fifth edition, the texts of three cases decided in 
1937, i.e., National Labor Relations Board v. Jones and Laughlin Steel 
Corporation, The Associated Press v. National Labor Relations Board, 
and Charles C. Steward Machine Co. v. Davis. The editor summarizes 
in the new notes the history of federal activity in labor relations and the 
decisions handed down in connection with other social security cases. 
These notes and cases have been added to the appendix, with the result 


tee 


590 THE AMERICAN POLITICAL SCIENCE REVIEW 


that the book becomes an extended fifth edition. It is to be hoped that, 
in the interest of students who will use it, a future new edition will re- 
classify into proper categories the numerous cases now grouped together 
as an appendix. Such classification would add value to a book long dis- 
tinguished for its capable editing and excellent notes.—Guenn B. 
McCLELLAND. 


The appearance of a new book under the name of Government and 
Business (Callaghan and Co., pp. xvii, 686) will lead the reader to expect 
a wide range of subject-material within its covers. The present volume— 
by Gerald O. Dykstra and L. G. Dykstra—however, is a case-book in 
constitutional law which greatly limits not only the subject of government 
and business, but the subject of constitutional law as well. The contents 
are restricted to a somewhat narrow list of topics, and are composed of 
certain historical decisions as well as the most recent decisions in consti-: 
tutional law. Among the subjects included we find the following: inter- 
state commerce, anti-trust acts, Federal Trade Commission, National 
Industrial Recovery, Agricultural Adjustment, bituminous coal conser- 
vation, regulation of securities, labor acts, social security, public utilities, 
the T.V.A., and marketing. In the opinion of the reviewer, the volume 
should be useful for reference in courses on government and business, 
but not as a basic work to support a course of so broad a character.— 
EARL W. Crecrart. 


Constantly increasing governmental activity in many fields, coupled 
with the ever present necessity that pioneering legislative and adminis- 
trative activity run the gauntlet of court inspection, complicates the 
problem of authors who would keep abreast of the changing scene. The 
challenge of constant revision has been met ably by Messrs. C. C. 
Rohlfing, E. W. Carter, B. W. West, and J. G. Hervey in the third 
edition of Business and Government (Foundation Press, pp. xviii, 780, 
$4.00). The general plan and organization of the earlier editions have 
been retained, but the authors have achieved extensive revision, including 
the adding of seven new chapters. New governmental activities con- 
sidered are: government housing and farm tenancy legislation, agricul- 
tural crop control, producer and consumer coöperatives, government 
control of prices, and regulation of business by taxation. Theoretical 
problems are treated in two new chapters, ‘Business and Government” 
and “Theories of Constitutional Protection.” —GLENN B. MCCLELLAND. 


FOREIGN AND COMPARATIVE GOVERNMENT 


The recently published volume by Frederick F. Blachly and Miriam E. 
Oatman, Introduction to Comparative Government (Ronald Press, pp. ix, 
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465, $3.50) is intended as a textbook for an introductory course in com- 
parative government. The course for which the book is planned not only 
would have to be introductory in character, but would also have to be 
condensed. The authors state (p. 4) that the “purpose of this book is to 
examine the organization of government in the three great democracies, 
France, Great Britain, and the United States, and in the three chief 
exemplars of totalitarianism, Russia, Italy, and Germany.” The hope 
is expressed that the book will “enable the student to comprehend the 
principles underlying these antagonistic systems and to appreciate the 
reasons for this antagonism.” After introductory chapters dealing with 
the historical backgrounds and the fundamental doctrines of the demo- 
cratic and the totalitarian states, the authors proceed with a discussion 
of the political institutions in the six countries. Considering the limited 
space used to present such multifarious material, their task is a thankless 
one, yet quite successfully accomplished. The reader is, however, struck 
by a seeming lack of balance in the presentation of subject-matter. If, 
as Blachly and Oatman point out (p. 442), “the most important political 
and social phenomenon of the present age is the struggle between the 
democratic state and the totalitarian state,” it is strange that they dis- 
missed the institutions of the latter so perfunctorily. It would take little 
short of a genius at the art of condensation to cover adequately the 
present institutions of government in Russia, Italy, and Germany in 
forty pages. The book, nevertheless, could be useful for courses in which 
the fields of American and European government are covered in one 
semester.—Har.Low J. HENEMAN. 


In their Short Constitutional History of England (Longmans, Green and 
Co., pp. 260, $2.00), C. W. Prosser and Margaret Sharp offer a brief 
outline of the development of English political institutions from the 
Anglo-Saxon period to the present day. A happy combination of the 
topical and chronological methods permits the authors to give students 
in secondary schools, for whom the book is especially intended, a series 
of fairly complete pictures of the Exiglish government as a going concern 
at important stages of its development. The evolutionary character of 
these institutions is frequently pointed out, particularly in the treatment 
of the legal system and the powers of Parliament. The growth of demo- 
cratic control during the last century is stressed. Out of the immense 
mass of available historical material, the authors have chosen only essen- 
tials. A brief selected bibliography is appended. The American reader 
might wish for a more extended treatment of the last hundred years, to 
which less than forty pages are assigned. However, about the proper 
apportionment of a strictly limited amount of space, as about matters 
of taste, it is profitless to quarrel..—ELMER D. GRAPER. 


592 THE AMERICAN POLITICAL SCIENCE REVIEW 


A very timely guide to the intricate situation that is being developed in 
Europe, and particularly among the neighbors of the Third Reich, where 
German-speaking populations exist, is Ihr Kampf (Carlsbad: Graphia 
Publishing Co., pp. 140), by Josef Fischer, Vaclav Patzak, and Vicene 
Perth. The pamphlet is a good introduction to the constitution, the pro- 
gram, and the aims of the Sudeten German party in Czechoslovakia. The 
writers are adherents of the democratic conception of the state, and they 
show, by, means of a rich collection of documentary material, the dis- 
turbing effects which the party has both on the problem of the appease- 
ment of racial issues in that country and also on the general relationship 
between Germany and Czechoslovakia. The study helps to clarify con- 
siderably a subject that has been rather confused in the current press 
dispatches and news services in the American press. On the basis of pro- 
fuse quotations from various documents and speeches by the leaders of 
both groups, the writers illustrate clearly that the problem of the Ger- 
man minority in Czechoslovakia is far less a problem between the 
German-speaking people in that country and the Czech-speaking people 
than a problem of how to reconcile the democratically-minded majority 
in Czechoslovakia with the tetalitarian conception of race and state 
as adhered to by the supporters of the Sudeten German party, the ac- 
tivities of which are here regarded as detrimental to the real interests 
of the German-speaking population —J. S. Roucrx. 


INTERNATIONAL LAW AND RELATIONS 


The eleventh series of the Geneva Institute lectures, published, as is 
customary, under the general title, Problems of Peace (London: Allen and 
Unwin, pp. xiii, 254, $2.75), is devoted to “The League and the Future 
of the Collective System.” The general level of the twelve lectures is 
higher than that set by many of the preceding volumes, and throughout 
many of them runs a note of healthy realism. Most ambitious, perhaps, 
of all the proposals is that of Herbert S. Morrison, who urges a new world 
conference “in which security, disarmament, economic, and colonial 
issues as well as the question of peaceful change, should all be included 
in the agenda.” Concretely, he proposes that such a conference should 
frame an all-European treaty in which the contracting parties would 
frame a sort of new Geneva protocol. Inside this general framework there 
should be an inner ring of states that would renounce war completely as 
regards each other and would establish joint plans for military action to 
uphold the Covenant. Finally, this scheme should be complemented by 
the creation of a new international parliament, the delegates to which 
should be elected by the national legislatures of the member states on a 
basis of proportional representation for all the parties represented in each. 
The difficulties which would obstruct such an ambitious scheme are well 
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illustrated by the contribution of Clarence K. Streit, whose closely 
reasoned lecture deals with the technical obstacles to any system of 
collective security which rests upon military collaboration by the general 
staffs of the countries concerned. Economic aspects of the problem are 
dealt with by several contributors, netably Professor Otto Nathan, of 
New York University, and R. J. P. Mortishead, of the I.L.O. Professor 
Nathan is skeptical about the possibilities of political appeasement 
through economic improvement, and he insists that a political solution 
must precede economic progress. Mr. Mortishead, on the other hand, 
presents a vigorous defense of economic nationalism as a necessary and 
valuable contribution to a world collective system. This rather novel 
point of view is based upon the argument that modern conditions necessi- 
tate economic planning within the state, and that this must precede the 
adjustment of international economic relations, which in turn will provide 
the necessary basis for political coöperation. A general summary of the 
present position of the League is provided by Stephan Osusky, Czecho- 
slovak minister in Paris, but a much fuller and clearer discussion by the 
same authority is available in a recently published collection of lectures _ 
given at the Ecole Libre des Sciences Politiques in Paris. In this sym- 
posium, published under the title Problémes de Politique Extérieure (Paris: 
Felix Alcan), M. Osusky has brilliantly portrayed the relationship of the 
League to present-day Europe. Other lecturers in the series provide in- 
telligent discussions of the problems of the Danube basin, the Rhine, 
and the Mediterranean. 


In his Plot and Counterplot in Central Europe (Houghton-Miffin Co., 
pp. xvi, 317, $3.50), M. W. Fodor paints a vivid picture of the chaos of 
forces that tend constantly to disturb the peace of central and south- 
eastern Europe. Born a Hungarian, naturalized in England, as a news- 
paper correspondent intimately familiar with the major, and even the 
minor, personalities, groups, interests, rivalries, and feuds in that part 
of the continent, he was admirably equipped for the task he set for himself 
in this volume. He first surveys the scene in each of the several states and 
then describes certain common factors, such as the position of the 
peasants, the conflicting ideologies, and the impact of Fascist Italy and 
Nazi Germany upon the situation. The swiftness with which the scenes 
are changing is illustrated by a contrast of recent developments with the 
author’s belief that the Henlein group was declining in importance in 
Czechoslovakia, that Anschluss was probably not an immediate threat, 
and that the spectre of a new German-Russian friendship loomed upon 
the horizon. On the other hand, he exhibits considerable perspicacity in 
pointing out, by implication or otherwise, that “red” terrors are easily 
surpassed in violence by “white” terrors, that the peasants profit by, 
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but do not participate in, or even favor, the revolutions of the Marxist 
urban proletariat, and that Italy is fundamentally weak. It is, of course 
open to question whether Anschluss will prevent or will hasten the col- 
laboration of states to the east in the effort to preserve their political 
independence. Furthermore, is itmot as reasonable to believe that Eng- 
land and France are pushing Germany over against Russia as to forecast 
Russian-German friendship? At any rate, the author does not fail to 
command sympathy when he casts a poignant glance back to the gentle, 
cultured humanitarianism of Socialist Vienna and contrasts it with the 
new barbarism that so savagely struck it down, being but one of the 
many examples of “white terrors” in the post-war world.—CHARLES A. 
Tm, 


Hanson W. Baldwin’s The Caissons Roll (Alfred A. Knopf, pp. xvi, 
323, ix, $2.50) presents a panorama of a continent gone mad with prepara- 
tions for the war which “will come some day.” It may come in 1939. It 
probably will come in the 1940’s. But it surely will come “during the 
lifetime of the present generation.” And it will be “totalitarian war” on 
an unprecedented scale, whether the states of Europe be politically totali- 
tarian or not. Mr. Baldwin presents facts and figures as to the military 
position of all the states of Europe, and provides us with as accurate in- 
formation as is currently available on this subject; but one is impressed 
with the incompleteness of the data available. How much are the Powers 
actually spending on instruments of war? Even a competent student of 
the subject, such as Mr. Baldwin, must often confess ignorance, and in- 
telligent guessing is all that he has to rely on in estimating elements of 
military strength, especially in the totalitarian states. Although informa- 
tion on this subject tends rapidly to be out-dated, in view of the increasing 
tempo of military preparation, the author has cast it in a perspective 
which gives it more than merely passing usefulness. Geographical posi- 
tions and alliance policies are discussed helpfully. The author reminds us 
that the real nature of the “next war’ is “the unknown” that troubles 
the military men of Europe. It will probably set an all-time record for 
frightfulness, although one cannot be sure that civilian populations will 
be ruthlessly bombed. Fear of reprisals may operate as a deterrent. More 
than any other weapon, the airplane “has complicated not only the 
science of war but the science of diplomacy.” The plans of Germany and 
Italy call for a swift and conclusive victory, but the war, after a period 
of maneuvering of machine against machine, will doubtless settle down 
into a stalemate of trench warfare. Like all wars of the past, the next 
war will probably end as “a war of man against man.” There is good 
evidence to support this -view. The book contains some useful tables, 
though it does not contain much hope for the future of mankind.— 
Q. BERNARD NOBLE. i 
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Problems of the Pacific, 1936 (University of Chicago Press, pp. vii, 470, 
$5.00), edited by W. L. Holland and Kate L. Mitchell, is in three parts. 
The first contains a summary of the discussions at the Yosemite Con- 
ference of the Institute of Pacific Relations. Use has been made by the 
editors, however, of the data papers prepared for the Conference, so that 
there is presented somewhat more than a mere summary of the dis- 
cussions. The editing is skilfully enough done so that the reader does not 
get the fragmentary impression that a stenographic report might have 
given. Instead, he is given a careful survey of the aims and results of 
social and economic policies in the Pacific countries (the United States, 
Japan, the Union of Soviet Socialist Republics, and China), together with 
an. incidental insight into the points of view of Canada and Australia. 
A fifth chapter in this section considers ‘‘the changing balance of political 
forces in the Pacific and the possibilities of peaceful adjustment.” This 
indicates that there was more direction of discussion toward political, 
and thus controversial, problems of relationship than had previously 
been the case in the work of the Institute. The present struggle between 
China and Japan clearly reveals the justification for this slight shift of 
emphasis. The discussions themselves have a distinct value in helping to 
an understanding of the inevitability of the present struggle. The second 
section. consists of six documents prepared for the Conference. This is 
only part of the documentation of the Conference, and it may be assumed 
that these particular data papers were selected for publication because 
of their timeliness and value in relation to the existing situation. They 
cover: (1) trade and trade rivalry between the United States and Japan; 
(2) factors affecting the recent industrial development of Japan; (8) the 
resources and economic development of the Soviet Far East; (4) recent 
developments in the Chinese communist movement; (5) the reconstruc- 
tion movement in China; and (6) the working of diplomatic machinery 
in the Pacific. Number 4, it is stated, represents an editing of the original 
data paper, and it has been included not so much because of the authority 
of treatment of the subject of Chinese communism as because “it illus- 
trates some of the views held by certain sections of the Japanese public” 
on the subject. The third part—appendices, under six heads—gives in- 
formation concerning the Conference organization and personnel.— 
Haroup M. VINAcKE. 


Aside from those who are particularly interested in the detailed study 
of Japan’s population trends, few scholars will find much that is new in 
Ryoichi Ishii’s Population Pressure and Economic Life in Japan (Uni- 
versity of Chicago Press, pp. xix, 259, $3.00). This is not written in dis- 
paragement of Dr. Ishii’s work. The demographic data which he has 
assembled are remarkably complete and draw heavily from valuable 
Japanese sources. The volume as a whole should be of the greatest interest 
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to students of the population problem everywhere. But the author’s 
general conclusions with respect to the interrelationship of Japan’s popu- 
lation problem, on the one hand, and the rural economic situation, the 
food supply, the emigration problem, and the trend toward industrializa- 
tion on the other, follow rather closely the well-worn grooves recently 
travelled by Freda Utley. Despite a declining refined birth-rate, Dr. Ishii 
estimates, Japan must look forward to a population of perhaps ninety 
million by 1960. The country’s food supply, adequate at present though 
produced at high cost, will scarcely meet the country’s needs unless a 
delicate balance is preserved between a number of factors: imports of 
cheaper colonial rice, the purchasing power of both the rural and urban 
masses for the commodities produced by the other, the tendency toward 
rationalization of agriculture, and the extent of urbanization. Efforts to 
encourage emigration have been generally unsuccessful, in that less than 
1,000,000 Japanese—the number of one year’s natural increase at home— 
have been transplanted to colonies or foreign territory. And the possi- 
bilities for further absorption of population in industry are severely cur- 
tailed by trade restrictions abroad and the relatively small utilization 
of man-power in a thoroughly rationalized industrial organization. The 
pressure of population, then, will probably force Japan toward what 
Dr. Ishii, in understandably cautious phraseology, designates as a “re- 
evaluation and re-distribution of wealth,” or a ‘re-evaluation of the 
social system.” Revolution, in short, is the fruit of Japanese fertility. 
It is to be regretted that the author did not carry his analysis one step 
further—to a description of the extent to which the center of gravity of 
Japan’s industry as a whole is shifting away from light export enterprises 
toward undertakings relying upon a steady flow of orders from the 
Japanese military. For this shift, in its reciprocal relationship with the 
growth of authoritarian and militaristic tendencies in Japan, bids fair to 
accelerate the development of the social instability which is the prelude 
to revolutionary change-——Davip H. POPPER. 


In Latin America; Its Place in World Life (Willett, Clark, and Com- 
pany, pp. vi, 462, $3.75), Mr. Samuel G. Inman’s purpose is to “present 
an outline of the history and an interpretation of the life of Hispanic 
America” for the general reader in the United States. For many years a 
warm admirer of the best sides of Latin American culture, he describes 
contemporary intellectual movements south of the Rio Grande from a 
point of view which, as he indicates in his introduction, is almost more 
Latin American than North American. This fact by no means detracts 
from the interest of the book. Even those who disagree with the author’s 
general attitude will find it well worth reading, because it is one of the 
few studies which have gone beyond generalities in discussing some of 
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the great forces which are vitally affecting the social and political life of 
our southern neighbors and creating problems of increasing importance 
in their relations with us. Though the introductory chapter on “Per- 
spectives and Character Molds” might be studied profitably by anyone 
who plans to visit Latin America, the first half of the book in general 
will be less interesting to the student of Latin American affairs than the 
second. The historical chapters suffer from the over-generalization in- 
evitable when one tries to condense the story of twenty different countries 
into a relatively few pages, and the historian will question the accuracy 
of some of the author’s statements. On the other hand, parts of the 
chapter on “Population Tendencies,” and especially the discussion of 
some of the very recent developments affecting foreign immigrants, are 
interesting. The second half of the book deals with “New Forces” and 
the prospect for the future. The most interesting chapters, perhaps, are 
those on “Students” and “Communism.” In the first of these, the author 
describes “a major social movement affecting the whole continent... 
symptomatic of leftist protest against the old order everywhere.” As to 
communism, the author believes that it “has developed little strength 
of its own in Latin America,” but that communist influence may increase 
in the future if liberal and other radical elements join with it in a struggle 
against present-day reactionary tendencies. “Labor,” “Spiritual Renais- 
sance,” and recent developments in international coöperation are also 
discussed. The book ends with an effort to look into the future. Recent 
changes in Mexico and Uruguay are described, to suggest what may 
happen elsewhere, and a series of quotations from Latin American 
writers gives a picture of the trend of revolutionary thought in other 
countries.—Dawa G. Munro. 


In The Study of International Relations in the United States: Survey for 
1987 (Columbia University Press, pp. xxvii, 540, $3.50), Miss Edith E. 
Ware revises the survey under the same title which she prepared for 
1934. She groups the agencies and methods into several major divisions. 
Some encourage and conduct research, hundreds of formal educational 
institutions offer courses in the field, some agencies specialize in limited 
areas, adult education programs are adding the subject, and international 
institutes and associations work ceaselessly. The multiplicity of these 
agencies and methods is evidenced by the fact that the directory-index 
covers fifty pages of small type. In view of this vast array of foundations, 
institutes, councils, associations, religious groups, journals, conferences, 
forums, courses, seminars, and research, it may be asked what are the 
results to date. To this question the author ventures no reply; nor can a 
definite reply safely be given. It is doubtful, however, if even yet the 
great mass of the population has so much as been reached, much less 
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influenced. It may take decades to arrive at that. goal. As yet, over one 
hundred colleges, not to mention the secondary schools, seem to offer 
little or nothing in this vital field. The author renders a valuable service 
in presenting this survey and in showing the needs still to be met. It is 
interesting to note that institutions emphasizing military training tend 
to minimize course offerings that might be regarded as preparation for 
the non-forcible maintenance of peace.—Cuarizus A. TrmM. 


The Legal Status of Aliens in Pacific Countries (Oxford Univ. Press, 
pp. xii, 363), edited by Norman MacKenzie, of the University of Toronto, 
is a collection of studies prepared under the direction of a sub-committee 
of the International Research Committee. Though less complete than 
the sub-committee had originally desired, the papers make a very real 
contribution to the literature on the subject of the legal and political 
position of aliens in peace-time in eleven countries bordering the Pacific 
Ocean. The countries are Australia, Canada, China, Indo-China, Pacific 
dependencies of Great Britain, Japan, Netherlands East Indies, New 
Zealand, the Philippine Islands, Russia, and the United States. The 
studies, though varying somewhat in scope and emphasis, deal with such 
matters as immigration, naturalization, deportation, property rights, 
access to courts, political rights, professional and occupational rights, 
hunting and fishing privileges, and rights to public relief and social 
security benefits. Disabilities and restrictions are given appropriate atten- 
tion, and the essentials of alien rights are so set forth as to be of value 
both to the student of the problem and to the general reader. The authors 
of the papers are prominent professors, lawyers, research men, and 
government officials in their respective countries. One misses especially 
papers on Mexico and the other Latin American countries, but is grateful 
for those which do appear.—N. D. Houeuron. 


John M. Mathews has recently revised and expanded his American 
Foreign Relations (Appleton-Century, pp. xvi, 766, $4.00) so as to make 
this excellent and authoritative text the most up-to-the-minute general 
survey in the field. A thirty-seven-page introduction to the importance 
of international relations in general is followed by a short chapter on the 
historical development of American foreign policy and 263 pages (in nine 
chapters) of discussion of both the principles and the content of specific 
policies such as those relating to the Monroe Doctrine, the Caribbean 
area, the Panama Canal, Pan-Americanism, the Far East, the League of 
Nations and the I. L. O., the World Court, peace and disarmament, and 
neutrality. Part II consists of twenty-one chapters on the organization 
of American government machinery and its methods of procedure and 
practice in the conduct of our foreign relations. Fifty pages of appendices 
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(containing pertinent documents and discussions of certain topics) and a 
good index complete a text that is bound to be as useful as it is readable 
for students, teachers, publicists, and Jaymen.—J. VAN DER ZEB. 


POLITICAL THEORY AND MISCELLANEOUS 


Professor A. C. Pigou has succeeded in banishing from his discussion, 
in Socialism versus Capitalism (Macmillan and Co., pp. 189, $1.75), every 
trace of moralizing, conscious or unconscious, every adherence to a 
particular end, and in demonstrating that economics is purely a science of 
means. As an example of the first mentioned, he rejects the term profit 
motive from his basic definitions of capitalism and socialism, though 
naturally making them turn on the fact of profit. He affirms socialism’s 
superior ability to equalize the distribution of wealth, since a capitalist 
society, while theoretically capable of going very far in that direction 
through taxation and social legislation, is practically held back by its 
dependence on capitalists as savers and investors. A socialistic society 
is also superior in combating unemployment, since, being in control of 
the whole volume of investment, it can be more effective in transferring 
resources from capital-making industries (the industries especially sus- 
ceptible to expansion and contraction) to industries making consumer 
goods, and it can also remedy more readily the “stickiness” of money 
wage-rates. Professor Pigou brings out that capitalism’s score in respect 
to an “appropriate” allocation of productive resources (that is, in harmo- 
ny with its distribution of income) is far from brilliant and that socialism 
could do at least as well, and similarly arrives at an indecisive outcome 
in the discussion on the relative technical efficiency of both systems. 

The most valuable parts of the book are those dealing with the alloca- 
tion of productive resources under capitalism and socialism in the pursuit 
of the economic principle and with the problems of central planning and 
the rate of interest under socialism. These chapters prove how theoretical 
economists may be the best friends of the socialists. Pigou shows how by 
bringing in an accounting wage, an accounting rent, and an accounting 
rate of interest, a socialist state might realize the economist’s ideal— 
although he is not very’ sanguine that the theoretical possibility will 
become an actuality. When he abandons his rôle of strict scientist to 
give us his own program, he is found advocating the program of the social 
service state, including a gradual nationalization of industry. But for him 
“eradualness’ is not “a polite name for standing still.” —SELIG@ PERLMAN. 


- No rule as to the critic’s duty not to extend lavish praise will preclude 
saying that E. H. Carr has written a highly successful biography of 
Michael Bakunin (Macmillan and Co., pp. x, 501, $6.50)—the first ex- 
tended account in English, and to be accepted at once as standard. With 
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its lucid, direct, and absorbing presentation, and its sufficiency of schol- 
arly documentation, it seems no exaggeration that the book has been 
called “the best picture ever painted of revolutionary politics in nine- 
teenth-century Europe.” No picture presents all sides of the reality. The 
influence of Karl Marx in the end looms larger than that of Bakunin, 
but the famous rival of Marx was more nearly the center of European 
revolutionary movements in the last century. Did a greater contradiction 
ever exist than Bakunin—a stranger union of courage and cowardice, of 
aristocratic with bohemian and proletarian sympathies, of unreasoning 
violence with the reason of perpetual peace, having no need of the coer- 
cive state, and of personal degradation with a consistency of moral 
principle in the conduct of life that will sacrifice aught else? The author 
makes this physical giant, this emotional and in his own way intellectual 
giant, live through five hundred pages of sustained scientific detachment, 
of occasional humor, of true appraisal of the naive, self-delusive, even 
ridiculous, yet magnificient, personality of the founder of anarchism. If 
the reviewer would suggest doubt at all upon any point of the author’s 
few personal observations, it would be only upon the extreme of romanti- 
cism (an afterglow of the life of Bakunin himself?) reflected in the 
philosophy of liberty, as when it is said that “Bakunin is one of the com- 
pletest embodiments in history of the spirit of liberty—the liberty which 
excludes neither license nor caprice, which tolerates no human institution, 
which remains an unrealized and unrealizable ideal, but which is almost 
universally felt to be an indispensable part of the highest manifestations 
and aspirations of humanity” (p. 440). This, as perhaps the author only 
does not say, is but one side of the freedom, that “spirit of liberty,” which 
is nothing divorced from a self-control, social as well as individual.— 
WALTER SANDELIUS. 


When a professor of education finds extensive evidence of an ‘innate 
pedagogical cussedness which tempts teachers to substitute transitory 
interests in devices and petty projects for the deep and abiding sense of 
values that comes from focusing the attention on basic social problems,” 
and when, frankly recognizing the widespread antipathy both of academic 
faculties toward courses in methods and of education faculties toward 
content fields, he impartially concludes that “the debates between these 
two hostile camps are marked more by emotion and prejudice than by 
critical thought and openmindedness,” then political science teachers 
may hopefully examine his criticism of methods of instruction in the 
social sciences. However, they should not read Ernest Horn’s Methods 
of Instruction in the. Social Studies (Charles Scribner’s Sons, pp. xix, 523, 
$2.50) immediately after reporting the grades of their students, unless 
they are both tough-minded and determined to devise means for more 
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effective instruction. They must be prepared to discard the easy assump- 
tion that because material of a course is meaningful to them, it must also 
be meaningful to their students. While the author is primarily concerned 
with instruction below the college grade, his critical analyses help both to 
explain the learning difficulties of those enrolled in college courses and to 
indicate how collegiate instruction may to some extent make amends for 
previous inadequacies. Perhaps the most significant conclusion from the 
many-sided investigation—ranging from problems arising from individual 
differences in experiential background and ability, through the nature of 
understanding, reading in relation to learning, and the value of text- 
books, to devices for stimulating the imagination and means to facilitate 
retention for future use—is his “insistent emphasis upon the reduction 
of the amount to be learned.” Political scientists, specialists in their own 
field, should readily acknowledge the qualifications of Professor Horn, 
who has specialized in methods of instruction, to say how much can be 
taught effectively, and should codéperate with him and other competent 
scholars in that field to “determine the fundamental equipment of ideas, 
attitudes, and methods of work that are most generally useful in the 
attack on social questions.””—Howarp WHITE. 


In The Labor Movement in America (W. W. Norton and Co., pp. 208, 
$2.00), Marjorie R. Clark and S. Fanny Simon have presented a summary 
partisan account of the grievances of American labor since the beginning 
of the factory system. Forces retarding the progress of labor reform have 
been the capitalist employers, unsympathetic courts, and the unwilling- 
ness of many workers to regard themselves as “wage-earners,’’ or to 
participate in union movements, because of their belief in the myth that 
America is still a land of opportunity for the individual. The authors 
forcefully point out that although considerable gains have come through 
political channels since the launching of the New Deal, improvements in 
working conditions have been effected mainly through economic pressures 
which organized labor has applied to employers. Since there can be no 
satisfactory solution for labor’s problems in a capitalist system until the 
wage-earning class is organized strongly enough to command a bargaining 
power which employers will be powerless to resist, intermittent controver- 
sies between industrial and craft unionists are viewed as unhappy affairs. 
It seems doubtful, however, whether the authors have any real under- 
standing of the course that labor should follow in the future. They have 
not ventured to suggest a way out of the present controversy between 
the industrial and craft unionists. Neither have they submitted con- 
vincing evidence to support their implicit thesis that the capitalist system 
will function tolerably under democratic government if and when wage- 
earners present a united front; nor have they considered the social 
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readjustments which would be made necessary by the establishment of 
the wage-earning class as the dominant social group in America. This 
book will be disappointing to persons who are unwilling to accept an 
unsupported assumption that unionization is the ultimate answer to the 

modern problems of labor—Atpsn L. POWELL. i 


In his European History Since 1870 (F. S. Crofts and Co., pp. xvi, 
925, $4:50), F. Lee Benns has condensed his earlier text Europe Since 
1914, brought the material up to date, and prefaced the account with the 
story of Western Europe since 1870. His new book thus fills the needs 
of a larger number of college history courses. The purpose of the book 
is to present the history of Europe since 1870 so as to give the reader 
a clear insight into the economic, social, diplomatic, and political forces 
which led to the World War and an appreciation of the profound de- 
velopments which have occurred since the war. The reviewer believes 
that the author has succeeded. Two-thirds of the book deals with the 
World War and the contemporary scene. The volume is written in the 
author’s usual clear style and with his usual accurate scholarship. It has 
a copious index and a judiciously selected bibliography.—J. H. LANDMAN. 


RECENT PUBLICATIONS OF POLITICAL INTEREST 
BOOKS AND PERIODICALS 


CLYDE F. SNIDER 
University of Illinois 
e 


AMERICAN GOVERNMENT AND PUBLIC LAW 


Books 


Bartlett, John H. The bonus march and the new deal. Pp. 128. Chicago: M. A. 
Donohue. 1937. 

Bates, Ernest S. The story of the supreme court. New ed. Pp. 403. Indianapolis: 
Bobbs-Merrill. 1938. 

Brown, Everett S., comp. Ratification of the twenty-first amendment of the con- 
stitution of the United States; state convention records and laws. Pp. 729. Ann 
Arbor (Mich.): Univ. of Mich. Press. 1938. 

Bush, Paine L. Government and citizenship. Pp. 98. Boston: Christopher. 1938. 

Clark, Marjorie R., and Simon, S. Fanny. The labor movement in America. 
Pp. 208. N.Y.: Norton. 1938. 

Closon, F. Louis. La politique financiére du Président Roosevelt. Pp. 176. Paris: 
Riviére. 1938. 

Colm, Gerhard, and Lehmann, Fritz. Economic consequences of recent American 
tax policy. Pp. 120. N.Y.: New School for Social Research. 1938. 

Davidson, Donald. The attack on Leviathan; regionalism and nationalism in 
the United States. Pp. 378. Chapel Hill (N.C.): Univ. of N. C. Press. 1938. 

Dodd, Walter F. Cases and other authorities on constitutional law. 2nd ed. Pp. 
1526. St. Paul (Minn.): West Pub. Co. 1937. 

Donnelly, Thomas C. The absentee voter problem in New Mexico. Pp. 8. 
Albuquerque (N. Mex.): Univ. of N. Mex. Press. 1938. 

Doying, George E., comp. Who’s who in the U. S. government utility program. 
Pp. 86. Wash.: Pub. Util. Reports. 1937. 

Dykstra, Gerald O. and L. G. Selected cases on government and business. Pp. 
703. Chicago: Callaghan. 1937. 

Egger, Rowland A., Bawmes, Harold I., and Uhl, Raymond. Training for public 
service in Virginia. Pp. 88 (mimeo.): University (Va.): Bur. of Pub. Admin., Univ. 
of Va. 1937. 

Factual history of the federal government, 75th congress, 1st session. Pp. 124. 
Wash.: Congressional Intelligencer. 1937. 

Fossati, Eraldo. New deal: Il nuovo ordine economico di F. D. Roosevelt. Pp. 
296. Padua: C.E.D.A.M. 1987. 

Glück, Elsie. Introduction to American trade unionism, with supplement. Fp. 
104. N.Y.: Affiliated Schools for Workers. 1987. 

Hamel, Charles D. Practice and evidence before the U. S. board of tax appeals. 
Pp. 664. N.Y.: Prentice-Hall. 1938. 

Hill, Helen. George Mason, constitutionalist. Pp. 322. Cambridge (Mass.): 
Harvard Univ. Press. 1938. 

How to become an American citizen. Rev. ed. Pp. 32. N.Y.: Wehman Bros. 1987. 

Johnson, Emory R. Government regulation of transportation. Pp. 694. N. Y. : 
Appleton-Century. 1938. 

Key, V. O., Jr. The administration of federal grants to states. Pp. 888. Chicago: 
Pub. Admin. Service. 1937. 


603 


604 THE AMERICAN POLITICAL SCIENCE REVIEW 


Knopf, Sigard A. Child labor and the nation’s health. Pp. 32. Boston: Chris- 
topher. 1937. 

Kurtz, Russell H., ed. The public assistance worker. Pp. 224. N.Y.: Russell 
Sage Found. 1938. 

Lane, Marie Dresden, and Steegmuller, Francis. America on relief. Pp. 180. N. Y.: 
Harcourt. 1988. 

McKenzie, Charles W. Party government in the United States. Pp. 609. N.Y.: 
Ronald Press. 1938. 

Meriam, Lewis. Personnel administration in the federal government. Pp. 62. 
Wash.: Brookings Inst. 1987. 

Otis, Merrill E. In the day’s work of a federal judge; a miscellany of opinions, 
addresses, and extracts from opinions and addresses. Pp. 364. Kansas City (Mo.): 
Brown-White Co. 1937. 

Patman, Wright. The Robinson-Patman act. Pp. 416. N.Y.: Ronald Press. 1938. 

Pierro, Mariano. L’esperimento Roosevelt e il movimento sociale negli stati 
uniti d’America. Pp. 631. Milan: Mondadordi. 1937. 

Rohlfing, C. C., Carter, E. W., West, B. W., and Hervey, J. G. Business and. 
government. 3rd ed. Pp. 780. Chicago: Found. Press. 1938. 

Roosevelt, E. The lady of the white house; an autobiography. Pp. 287. London: 
Hutchinson. 19387. 

Roth, Oliver N. The American reconstruction and welfare program. Pp. 80. 
Wichita (Kan.): Am. Reconstruction and Welfare Assoc. 1937. 

Sahm, Detlef. Die Vereinigten Staaten von Amerika und das Problem der na- 
tionalen Einheit. Pp. 144. B.-Charlottenburg: Buchholz & Weisswange. 1936. 

Schlesinger, Arthur M. New deal in action, 1983-1937. Pp. 46. N.Y.: Macmillan. 
1988. 

Selko, Daniel T. The administration of federal finances. Pp. 79. Wash.: Brook- 
ings Inst. 1937. 

Simons, Henry C. Personal income taxation; the ita: of income as a 
problem of fiscal policy. Pp. 249. Chicago: Univ. of Chicago Press. 1938. 

Sparlin, Estal E. The administration of public printing in the states. Pp. 120. 
Columbia (Mo.): Univ. of Mo. 1987. 

White, Leonard D. Government careers for college graduates; an experiment in 
the selection of federal employees from liberal arts colleges. Pp. 20. Chicago: Civil 
Service Assembly. 1937. 

Wise, Jennings Cropper. Woodrow Wilson, disciple of revolution. Pp. 696. N.Y.: 
Paisley Press. 1938. 

Wyatt, Birchard E., and Wandel, William H. The social security act in operation. 
Pp. 382. Wash.: Graphic Arts Press. 1937. 


Articles 


Administrative Law. Administrative investigatory powers; the national muni- 
tions control board. Willard B. Meyers. Washington Univ. Law Quar. Feb., 1938. 
. Administrative agencies and the law. Arthur A. Ballantine. Am. Bar. 
Assoc. Jour. Feb., 1938. 

. Administrative tribunals; organization and reorganization. E. Blythe 
Siason. Investigating powers of federal commissions; securities and exchange 
commission. Brackley Shaw. Mich. Law Rev. Feb., Mar., 1938. 

. The proposed court of administrative appeals. Alvin C. Reis. Wis. Law 
Rev. Mar., 1938. 











RECENT PUBLICATIONS OF POLITICAL INTEREST 605 


. Finality of administrative findings of fact since Crowell v. Benson. 
A. L. S. Va. Law Quar. Apr., 1938. 
. Evolution of the board of tax appeals. Allen R. Smart. Jour. of Account- 
ancy. Apr., 1938. 

Administrative Reorganization. Government reorganization and the independent 
audit. George P. Auld and M. L. Seidman. Jour. of Accountancy. Mar., 1938. 
. Roosevelt’s bid for dictatorship. Frank R. Kent. Am. Mercury. Apr., 











1938. 

Agriculture. New Jersey farmers aided through extension service. Wallace 8. 
Moreland. New Jersey Municipalities. Mar., 1938. . 
. The war power as the basis for a national agricultural program. Maurice 
H. Merrill. Neb. Law Bull. Mar., 1938. 
. The truth about the sharecropper. B. L. Moss. Am. Mercury. Mar., 








1938. 
Aliens. Alien land rights in Nebraska. L. B. Orfield. Neb. Law Bull. Mar., 1938. 
Bankruptcy. Bankruptcy and reorganization; a survey of changes, II. Edward 
H. Levi and James Wm. Moore. Univ. of Chicago Law Rev. Feb., 1988. 
. Changes in corporate reorganization procedure proposed by the Chand- 
ler and Lea bills. Cloyd Laporte. Harvard Law Rev. Feb., 1938. 
. The securities and exchange commission’s reform program for bank- 
ruptcy reorganizations. E. Merrick Dodd, Jr. “Democratization” of corporate re- 
organizations. Robert T. Swaine. The securities and exchange commission and 
corporate reorganization. J. L. Weiner. Columbia Law Rev. Feb., 1938. 
Citizenship. The danger of being born where. Harold Fields. Catholic World. 
Mar., 1938. 
Civil Service. The merit system and the constitution. The civil service in the 
constitution. H. Eliot Kaplan. Nat. Mun. Rev. Feb., Mar., 1938. 
. What is a classification of positions? Donald C. Stone. Pub. Manage- 
ment. Mar., 1938. 
. The profession of publie service. William E. Mosher. Am. Pol. Sci. Rev. 
Apr., 1938. 
Commerce Clause. Supersedure of state laws by federal regulations under the 
commerce clause. A. C. Univ. of Pa. Law Rev. Mar., 1938. 
Congress. Lawyers in the 71st to 75th congresses; their legal education and ex- 
perience. John Brown Mason. Rocky Mt. Law Rev. Dec., 1937. 
' Conservation. Districts for soil conservation. David H. Allred. Jour. of Land 
and Pub. Util. Econ. Feb., 1938. 
. The 1937 soil conservation program in Denton county, Texas. Elsie S. 
Jenison. Southwestern Soc. Sci. Quar. Mar., 1938. 
. Is the United States a permanent country? Morris L. Cooke, Forum. Apr. 




















1938. 
. All-American canal. Harold Lavine and Violet Edwards. Current Hist. 
Apr., 1988. 
Constitution. The constitution and constitutional tradition. Charles S. Collier. 
Ky. Law Jour. Mar., 1938. 
. Minority rule and the constitutional tradition. Maz Lerner. Univ. of Pa. 
Law Rev. Mar., 1938. 
. Admissibility and use by the United States supreme court of extrinsic 
aids in constitutional construction. Jacobus ten Broek. Calif. Law Rev. Mar., 19388. 
Constitutional Law. Constitutional law; interstate commerce; national labor 
relations (Wagner) act. Phyllis N. Cooper. Current constitutional law decisions of 











606 THE AMERICAN POLITICAL SCIENCE REVIEW 


the United States supreme court. Charles E. Carpenter. So. Calif. Law Rev. Jan., 
1938. 





. Constitutional law in 1936-1937. Robert E. Cushman. Am. Pol. Sci. Rev. 
Apr., 1938. 

Copyright. Revision of the copyright law. Harvard Law Rev. Mar., 1938. 

Debt. Who owns the national debt? Albert W. Atwood. Nation’s Business. Apr., 
1938. 

Depression. “Recession” daysin America. H. U. Faulkner. Events. Mar., 1988. 

Eminent Domain. Mortgages on property taken by eminent domain. Robert J. 
Hill. Johi Marshall Law Quar. Mar., 1938. 

Farm Tenancy. Preparations for a farm tenancy program in Iowa. Rainer 
Schickele. Tenancy in the Yazoo-Mississippi delta. C. O. Henderson. Tenancy—a 
major factor in soil conservation. Peter Nelson. Jour. of Land and Pub. Util. Econ. 
Feb., 1938. 

Federal System. Federal sovereignty and national needs after one hundred and 
fifty years. Ernest C. Carman. So. Calif. Law Rev. Jan., 1938. 

. Frontiers of national power. Wayne D. Williams. Brief. Mar., 1988. 

Federal-State Relations. Federal-state employment services. Francis D. Burke. 
Southwestern Soc. Sci. Quar. Dec., 1937. 

. Federal and state coöperation under the constitution. Louis W. Koenig. 
Mich. Law Rev. Mar., 1938. 

Finance. The politics of fiscal policy. E. Pendleton Herring. Yale Law Jour. Mar., 

1938. 











. A decade of state spending in Arkansas. C. O. Brannen. Southwestern 
Soc. Sci. Quar. Mar., 1938. 
. Fiscal policies. Arthur D. Gayer. Am. Econ. Rev. Mar., 1938, supp. 
. The cost of our government. Harry F. Byrd. Altan. Mo. Apr., 1938. 
. Butis there a federal deficit? David Cushman Coyle. Harper’s. Apr., 1938. 

Government and Business. The “consumer” and “publie” interests under public 
regulation. Ben W. Lewis. Jour. of Pol. Econ. Feb., 1938. 
. Jackson, the public utilities, and big business. Herbert Corey. Pub. Util. 
Fort. Mar. 3, 1938. 
. Business and government. Fortune. Mar., Apr., 1938. 

Government Corporations. Federal ownership of corporations, I. Lowe Watkins. 
Georgetown Law Jour. Jan., 1938. 
. Delegation of powers to and within government corporations. Harvey 
Pinney. N. C. Law Rev. Apr., 1938. 

Government Ownership. The North Dakota state mill and elevator. Gilbert 
W. Cooke. Jour. of Pol. Econ. Feb., 1938. 

Governor., The governor’s constitutional powers of appointment and removal. 
John M. Dawley. Minn. Law Rev. Mar., 1938. 

Health. Healthy, wealthy—if wise—industry. Alice Hamilton. Am. Scholar. 
Winter, 1938. 
. Mental hygiene and the health department. A. W. Freeman. Relation- 
ship of maternal and child health to the general health program. Thomas Parran. 
Essentials of an effective state plan and program of activities for food sanitation. 
C. W. Klassen and A. P. Miller. The health department in the field of medicine. 
R. H. Riley. Practical procedures in school health service. Dorothy B. Nyswander. 
Am. Jour. of Pub. Health. Mar., 1938. 
. Medical costs in California. Paul A. Dodd. Am. Labor Legis. Rev. Mar., 


























1938. 


RECENT PUBLICATIONS OF POLITICAL INTEREST 607 


Housing. The value of federal housing. Samuel Rosen. Law Society Jour. Feb., 
1938. 





. Public housing; a permanent federal function. Edmond H. Hoben. New 
Jersey Municipalities. Feb., 1938. 

. The latest phase in federal housing legislation. Graham Aldis. A note 
on rents and.costs in P.W.A. housing projects. Morton Bodjfish. Jour. of Land and 
Pub. Util. Econ. Feb., 1938. 

. No Santa Claus in housing. Thomas S. Holden. Atlan. Mo. Mar., 1938. 
. Basic principles of healthful housing. C. E. A. Winslow. Am. Jour. of 
Pub. Health. Mar., 1938. .” 

. Uncle Sam’s housing worries. Nathan Straus. Current Hist. Mar., 1988. 

Interstate Compacts. Should the states be permitted to make compacts without 
the consent of congress? Ernest Carman. Cornell Law Quar. Feb., 1938. 

Labor. A quarter-century of governmental labor activity. Estelle M. Stewart. 
Laws limiting hours of employment for men as of January 1, 1988. Monthly Labor 
Rev. Feb., 1938. 

. L’organisation professionnelle et les conflits du travail sous le new-deal. 
J.-P. Haesaert. Rev. Econ. Int. Feb., 1938. 

. Labor’s overlords. Richard L. Neuberger. Am. Mag. Mar., 1938. 

. Labor in America. Robot revolt. Herbert Harris. Current Hist. Mar., 
Apr., 1938. 

. Boycott. Secondary boycott legal. William Karlin. Am. Federationist. 
Feb., 1938. 

. Collective Bargaining. Collective bargaining in retailing. M. D. Moses- 
sohn and A. F. Greene. Jour. of Retailing. Feb., 1938. 

. Labor Relations Acts. The supreme court and the national labor rela- 
tions act. Harry B. Merican. Georgetown Law Jour. Jan., 1988. 

. The labor board and the courts. Ill. Law Rev. Jan., 1938. 

. The appropriate bargaining unit under the Wagner act. William Stix. 
Washington Univ. Law Quar. Feb., 1988. 

. The state labor relations acts. Harvard Law Rev. Feb., 1938. 

~. The Wisconsin labor relations act in 1937. William Gorham Rice, Jr. 
Wis. Law Rev. Mar., 1988. 

. The science of labor relations. William Green. Am. Federationist. Mar., 















































1988. 





. Amending the national labor relations act to benefit both employers 
and employees. F. L. W. Va. Law Rev. Apr., 1938. 

. Getting at the labor board’s mind. Ralph A. Lind. Nation’s Business. 
Apr., 1938. 

. Minimum-Wage Laws. Minimum wage cases in the supreme court. 
Leroy A. Broun. So. Calif. Law Rev. Jan., 1938. 

. Prison Labor. Interstate traffic in convict-made goods. J. A. C. Grant. 
Jour. of Crim. Law and Criminol. Mar.—Apr., 1938. 

. Strikes. The status of workmen out on strike. R. B. P. Va. Law Rev. 
Apr., 1938. 

. Unions. The futility of incorporation. Myrick H. Sublette. The rôle of 
unionism in industrial conflict. Walter L. Daykin. Am. Federationist. Feb., 1988. 
. Responsibility of labor unions for acts of members. Columbia Law Rev. 
Mar., 1938. 

. The struggle for trade union unity. Roy Hudson. Organizational de- 
velopment among clerical workers. Leonard Duncan. Communist. Mar., Apr., 1938. 























608 THE AMERICAN POLITICAL SCIENCE REVIEW 





. Democracy with a union card. Max Lerner. Va. Quar. Rev. Spring, 
1938. 

Liquor Control. The liquor license system—its origin and constitutional develop- 
ment, I. Frederick A. Johnson and Ruth R. Kessler. N.Y. Univ. Law Quar. Rev. 
Jan., 1938. 

Monopoly and Competition. The dve problem of monopoly. Homer Cum- 
mings. U. S. Law Rev. Jan., 1938. 

. The amendment to the federal anti-trust laws. Robert J. Mawhinney. 
Georgetown Law Jour. Jan., 1938. 

» “Preservation of competition” through federal anti-trust laws. Harvard 
Law Rev. Feb., 1938. 

. Competition and the law, II: United States of America. E. W. White. 
Jour. of Comp. Legis. and Int. Law. Feb., 1938. 

. Price maintenance is price raising. Charles F. Phillips. “This bill bears 
watching.” Herbert Harris. Survey Graphic. Mar., Apr., 1938. 

Parties and Elections. The 1938 elections and our tasks. C. A. Hathaway. 
Build the party for peace, democracy, and socialism! Jack Stachel. Rally the negro 
masses for the democratic front! J. W. Ford. The “white” south and the people’s 
front. Theodore Bassett. Communist. Mar., Apr., 1938. 

. Sol Levitan; a case study in political technique. J. T. Salter. What voters 
think of iendidates before and after election. Arnold Thomsen. Pub. Opinion Quar. 
Apr., 1938. 




















. The resources of the Republican party. Chester H. Rowell. Yale Rev. 
Spring, 1938. 

Personalities. Felix Frankfurter. Donald MacCampbell. Sewanee Rev. Oct.~Dec., 
1937. 





. Newton D. Baker. Frederick P. Keppel. For. Affairs. Apr., 1988. 
. Portrait of a new deal senator. Jerome Mason. Am. Mercury. Apr., 1938. 

Planning. The natural land type in land-use planning. Arthur B. Beaumont. 
Southwestern Soc. Sci. Quar. Dee., 1937. 

Postal Power. The expanding postal power. Columbia Law Rev. Mar., 1938. 

Postal Savings. The postal savings system. Bankers’ Mag. Mar., 1938. 

Presidency. Making use of ex-presidents and also-rans as leaders of public opin- 
ion. John A. Vieg. Pub. Opinion Quar. Apr., 1938. 

Public Utilities. Important public utility decisions by the supreme court and 
their public implications. John Bauer. Regulation of service charges in holding 
company systems. J. S. Ransmeier. Economic justification for regulating competi- 
tive truck and rail rates. Hunter Morrison. Public utility financing in the fourth 
quarter of the year 1931; E. D. Ostrander. Jour. of Land and Pub. Util. Econ. Feb., 
1938. 








_ Waiting and wandering. M. H. Waterman. Distinction between utility 
and private business. J. C. Lackas. Why not T.V.A. rates? R. E. Elgen. Pub. Util. 
Fort. Feb. 17, Mar. 17, 1938. 
. The regulation of interstate telephones. Carl I. Wheat: Judicial control 
over methods of valuation in public utility rate cases. Harvard Law Rev. Mar., 
1938. 

Public Works. Waste in ill-considered federal public works projects, I: Navigation 
on the Missouri. Henry Earle Riggs. Pub. Util. Fort. Mar. 31, 1938. 

Recovery. The recovery problem in the United States. O. M. W. Sprague. Am. 
Econ. Rev. Mar., 1988. 

Relief. Work relief. Harry L. Hopkins. New Jersey Municipalities. Mar., 1938. 





RECENT PUBLICATIONS OF POLITICAL INTEREST 609 





. Works relief programs in Kansas. John G. Stutz. Kan. Govt. Jour. Apr., 
1938. ‘ 

Reporting. Public reporting in the American states. W. Brooke Graves. Pub. 
Opinion Quar. Apr., 1938. i , 

Roosevelt Administration. L’évolution et les prospectives du ‘“new-deal.” 
Gunter Schmölders. Rev. Econ. Int. Feb., 1938. 

. Mr. Roosevelt and business. P. S. Dyer-Smith. Nat. Rev. Mar., 1938. 
. Our uneconomic royalist. Blair Bolles. Government on wheels. Gordon 
Carroll. Am. Mercury. Mar., Apr., 1938. 

. Roosevelt’s lost support. H. U. Faulkner. Events. Apr., 1988. 

Rural Electrification. The REA—a new deal venture in human welfare. Judson 
King. “Thousands and thousands of farmers.” Neil M. Clark. Pub. Util. Fort. Mar. 
17, 31, 1938. . 

Securities Regulation. The federal securities act, 1983-36. Jay W. Blum. Jour. 
of Pol. Econ. Feb., 1938. 

. The Massachusetts blue sky law. Joseph B. Abrams. Law Society Jour. 
Feb., 1938. l STEE 
. Penal and injunctive provisions of the securities act. Morris J. Garden. 
Washington Univ. Law Quar. Feb., 1938. 

. Stock market manipulation. A. A. Berle, Jr. Columbia Law Rev. Mar., 




















1938. 





. Confidential treatment of information required by the securities ex- 
change act. Yale Law Jour. Mar., 1938. 
. Government regulation of stock trading. James C. Dolley. Am. Econ. 
Rev. Mar., 1938. 
. Is the investor helpless? Bernard J. Reis. Forum. Mar., 1938. 
. Administrative regulation and judicial interpretation under the se- 
curities exchange act of 1934. L. W. F., Jr. Univ. of Pa. Law Rev. Apr., 1938. 
. The securities and exchange commission, the accountant, and the stock 
exchange. John Haskell. Jour. of Accountancy. Apr., 1938. 
. Wall street under the new deal. Benjamin Ginzburg. No. Am. Rev. 
Spring, 1988. 

Social Security. The tax provisions of the social security act. Ralph A. Gilchrist. 
Minn. Law Rev. Feb., 1938. 
. Next steps in social-security legislation. Mary W. Dewson. More security 
for old age; the proposals of the committee on old age security of the twentieth 
century fund. E. E. Witte. The effect of a social-security assistance program on the 
poor farms of a western state. Grace A. Browning. Social Service Rev. Mar., 1938. 
. America’s next steps in social security. Edwin E. Witte. Current social 
insurance problems. J. Douglas Brown. Financing the social services. Wilbur J. 
Cohen. Am. Labor Legis. Rev. Mar., 1938. a 
. Sooners in security. Beulah Amidon. Survey Graphic. Apr., 1938. 
. Social security encounters common-law marriage in North Carolina. 
James P. Lynch. N. C. Law Rev. Apr., 1938. 

State Legislatures. Representation of metropolitan districts. David O. Walter. 
Nat. Mun. Rev. Mar., 1938. 
. Tenure and turnover of the Indiana general assembly, II. Charles S. 
Hyneman. Am. Pol. Sci. Rev. Apr., 1938. 

Supreme Court. The supreme court of the United States. Theodore I. Seamon. 
Georgetown Law Jour. Jan., 1938. 
. “October term, 1936,” Thomas M. Steele. Conn. Bar Jour. Jan., 1938. 



































610 i THE AMERICAN POLITICAL SCIENCE REVIEW 





. The business of the supreme court at the October terms, 1935 and 1936. 
Felix Frankfurter and Adrian S. Fisher. Harvard Law Rev. Feb., 1938. 
. The supreme court as arbiter between congress and the states. Alez- 
ander Lincoln. Va. Law Rev. Apr., 1938. 

Taxation. Regulation, penalty, or income tax? George T. Evans. Hock. Mt. Law 
Rev. Dec., 1937. 
. Federal tax remedies and the doctrine of sovereignty. Cenan Silbert. 
And again multiple taxation? Francis Nash. The 1937 “tax loophole” act; purpose. 
Hen? WV. Sweeney. Georgetown Law Jour. Jan., 1938. 

. Personal property taxes in Pennsylvania. S. Leo Ruslander. Univ. of 

Pittsburgh Law Rev. Jan., 1938. 
. An economic analysis of the supreme court’s decision on chain-store 
taxation. Charles F. Phillips. Jour. of Business. Jan., 1938. 
. Federal taxation, 1938. Roswell Magill. U. S. Law Rev. Feb., 1938. 
. The Dravo case and intergovernmental tax immunity. Harvard Law 
Rev. Feb., 1938. 
. Taxing the income from tax-exempt securities. Charles L. B. Lowndes. 
The Illinois retailers’ occupation tax act; some further decisions. Martin Philips- 
born, Jr. Ill. Law Rev. Feb., 1938. 
. Constitutionality of federal admissions tax as applied-to state uni- 
versities. Ralph W. Aigler. Mich. Law Rev. Feb., 1938. 
. Some public and business policies embodied in the federal income tax. 
Chester F. Lay. Southwestern Soc. Sci. Quar. Mar., 1938. 
. The power of the state and federal governments to tax one another. 
William R. Watkins. Va. Law Rev. Mar., 1938. 
. Preview of the new tax law. Herbert Corey. Heads, they win—tails, we 
lose. A. P. Clark, Jr. Nation’s Business. Mar., 1938. 
. Let’s find the hidden wealth. John N. Fegan. Mich. Mun. Rev. Mar., 






































1938. ; 
. Illinois retailers’ occupation tax. S. S. Gorham, Jr. The tax penalty prob- 
lem in Cook county. Fred A. Keeler. Ilinois constitutional provisions relating to 
revenue. John Marshall Law Quar. Mar., 1938. 

. Taxes and the consumer. Carl F. Wehrwein. Am. Econ. Rev. Mar., 1938. 
. A critique of federal income taxes. Herman M. Knoeller. Capital gains 
and undistributed profits taxes; a suggested program. E. C. Alvord. ‘‘When the tax 
merry-go-round stops.” T. C. Mooney and A. D. Condon. The codérdination of 
federal, state, and local taxation. Marvel Stockwell. Immunities from the income 
tax. Emmett L. Bennett. Problems of homestead tax exemption. E. B. Schmidi. Tax 
Mag. Mar., Apr., 1938. 
. Federal income tax; further comments on reorganizations. Homer 
Hendricks. Univ. of Pa. Law Rev. Apr., 1938. 

T.V.A. Tennessee valley authority. Gordon Clapp. Am. Federationist. Mar., 

1938. 

















. The subsidized “yardstick.” Frank A. Newton. Pub. Util. Fort. Mar. 

31, 1938. 

Territories. Tax uniformity and the incorporated territories. Forrest R. Black. 
Georgetown Law Jour. Jan., 1938. 

Transportation. Railroad abandonment in New England, 1921-19387. Charles 
Cherington. Jour of Land and Pub. Util. Econ. Feb., 1938. 
. Liindustrie des chemins de fer a vapeur aux Etats-Unis. Julius Grodin- 
sky. Rev. Econ. Int. Feb., 1938. 





RECENT PUBLICATIONS OF POLITICAL INTEREST 611 





. Distinction between common carriers and contract carriers. Marcus 
L. Plant. Mich. Law Rev. Mar., 1938. 
. The federal coördinator of transportation. Samuel Earnshaw. Ky. Law 
Jour. Mar., 1988. 
. Lo, the poor railroads! F. E. Williamson. Current Hist. Mar., 1938. 
Treaty Power. The storm center in treaty-making. Harold H. Sprout. Am. 
Scholar. Spring, 1938. 
Twenty-first Amendment. State power under the twenty-first amendment. Robert 
H. Skilton. Brooklyn Law Rev. Mar., 1938. Pa 
Unemployment Compensation. Unemployment compensation laws in fhe south- 
west. John B. Ewing. Southwestern Soc. Sci. Quar. Dec., 1937. 
. Constitutionality of the Illinois unemployment compensation act. Ill. 
Law Rev. Feb., 1938. 
. The Illinois unemployment compensation act. Am. Federationist. Mar., 














1938. 





. Unemployment prevention through unemployment compensation. 
Harry Weiss. Pol. Sci. Quar. Mar., 1938. 

. Unemployment compensation system. Arthur J. Altmeyer. Kan. Govt. 
Jour. Apr., 1938. 

Water Power. How much loose water power is there to hitch up? Bancroft 
Mitchell. Sour notes in the Bonneville and Boulder power choral. G. W. Lineweaver. 
Need the power industry fear federal competition? George E. Doying. Pub. Util. 
Fort. Feb. 17, Mar. 3, 1938. 

Workmen’s Compensation. Subvention of industrial hazards by the Oklahoma 
constitution. L. B. Moore. Okla. Mun. Rev. Mar., 1938. 

. Occupational disease legislation in Illinois. Albert T. Helbing. Social 
Service Rev. Mar., 1938. 
W.P.A. Personal reactions of assignees to W.P.A. in Chicago. Margaret C. 








". Bristol. Social Service Rev. Mar., 1938. 





. W.P.A., or else. Maxine Davis. Survey Graphic. Mar., 1938. 
Youth. Rural youth and the government. Aubrey Williams. Rural Sociology. 
Mar., 1988. 


FOREIGN AND COMPARATIVE GOVERNMENT 


Books 


Alexander, Edgar. Der Mythus Hitler. Pp. 139. Zurich: Europa. 1937. 

Bunsen, Herman. Die Dynamik der schweizerischen Demokratie. Pp. 138: 
Breslau: Marcus. 1937. 

Chinese year book, 1987. Pp. 1848. London: Probsthain. 1938. 

Cole, G. D. H. A short history of the British working class mévement, 1789- 
1937. 3 vols. London: Allen & Unwin. 1938. 

Davison, Ronald C. British unemployment policy; the modern phase since 1930. 
Pp. 146. N.Y.: Longmans. 1938. 

Doublet, Jacques. Le front du travail allemand. Pp. 100. Paris: Hartmann. 1938. 

Ekrem, Mustapha. Le contrôle de l’exécution du budget en Turquie. Pp. 178. 
Paris: Domat-Montchrestien. 1937. 

Fischer, Josef. Ihr Kampf; die wahren Ziele der sudeten deutschen Partie. Pp. 
140. Karlsbad: Graphia. 1937. 

Foster, W. J., and Taylor, F. G. National health insurance. 8rd ed. Pp. 306. 
London: Pitman. 1938. 


612 THE AMERICAN POLITICAL SCIENCE REVIEW 


Freiberg, Bruno. Die Entwicklung der Staatspolizei in Preussen. Pp. 149. Berlin. 
1937: 

Gannes, Harry. When China unites; a history of China’s struggle for national 
independence, 1840-1938. Pp. 284. London: Dent. 1938. 

Gettys, Luella. The administration of Canadian national grants. Pp. 193. Chi- 
cago: Pub. Admin. Service. 1988. : 

Goguel, F. Le rôle financier du sénat’ français. Pp. 262. Paris: Sirey. 1938. 

Greife, Hermann. Die Klassenkampfpolitik der Sowjetregierung. Pp. 276. Berlin: 
Nibekaugen-Verlag. 1937. 

Han, S. G. Utopia in Uruguay. Pp. 262. London: Oxford Univ. Press. 1938. 

Hartwig, Ernst. Bolschewistische Sozialpolitik; zwischen Kollektivismus und 
Individualismus, 1933-1935. Pp. 117. Berlin: Nibelungen-Verlag. 1937. 

Hill, H. A., ed. Complete law of housing. 8rd ed. London: Butterworth. 1938. 

Hopkins, L. E. Political finance. Pp. 133. London: Curtis & Co. 1987. 

Jennings, W. I., and Young, C. M. Constitutional laws of the British empire. 
Pp. 382. London: Oxford Univ. Press. 1938. 

Joger, Helmut. Zehn Jahre Kampf fiir Adolf Hitler. Greifswald: Adler. 1937. 

Keith, Arthur Berriedale. The king, the constitution, the empire, and foreign 
affairs; letters and essays, 1936-1937. Pp. 205. N.Y.: Oxford Univ. Press. 1938. 

Kennedy, W. P. M. The constitution of Canada, 1534-1937. 2nd ed. Pp. 656. 
London: Oxford Univ. Press. 1938. 

Ladreit de Lacharritre, R. Le contrôle hiérarchique de l’administration dans la 
forme juridictionnelle. Pp. 279. Paris: Sirey. 1938. 

Longhitano, Rino. La politica religiosa di Mussolini. Pp. 303. Rome: Cremonese. 
1937. 

Mallory, Walter H., ed. Political handbook of the world, 1938. Pp. 210. N.Y.: 
Harper. 1938. 

Manuel, Frank E. The politics of modern Spain. Pp. 207. N.Y.: McGraw-Hill. 
1938. 

Middleton, P. Harvey. Railways of thirty nations; government versus private 
ownership. -Pp. 328. N.Y.: Prentice-Hall. 1937. 

Minzer, Georg. Wesen und Wirklichkeit des Weimarer Partienbundesstaates. 
Pp. 95. Kiel: Escher. 1937. 

Omura, Bunjt. The last Genro; Prince Saionji, the man who westernized Japan. 
Pp. 442. Phila.: Lippincott. 1938. 

Petrie, Sir Charles. The Chamberlain tradition. Pp. 297. London: Dickson. 1938. 

Political and Economic Planning. Report on the British health services. Pp. 430. 
London: Author. 1937. 

Price, George W. I know these dictators. Pp. 305. N.Y.: Holt. 1938. 

La réforme de l'état. Pp. 649. Brussels: Centre d’études pour la réforme de l’état. 
1937. 

Ringleb, Arnulf. Die Stellung Preussens im Dritten Reich. Pp. 121. Zeulenroda: 
Sporn. 1937. 

Samson, Odette. Le corporatisme au Portugal. Pp. 189. Paris: Libr. technique et 
économique. 1938. 

Sauser- Hall, Georges. Guide politique suisse. Pp. 238. Lausanne: Payot. 1937. 

Scherer, Jürg. Die Verfassungsgerichtsbarkeit als Rechtsproblem und dessen ` 
staatspolitische Bedeutung in der Schweiz. Pp. 106. Willisau: Willisauer Volksblatt. 
1937. 

Schweder, Alfred. Politische Polizei. Pp. 192. Berlin: C. Heymann. 1937. 

Short, E. Railways and the state. -Pp 86. London: British Ry. Shareholders’ 
Union. 1987. 


RECENT PUBLICATIONS OF POLITICAL INTEREST 613 


Sivaram, M. The new Siam in the making; a survey of the political transition 
in Siam, 1932-1936. Pp. 168. London: Luzac. 1938. 

Solonevich, Ivan. Russia in chains. Pp. 314. London: Williams & Norgate. 1938. 

Stout, Hiram M. Public service in Great Britain. Pp. 209. Chapel Hill (N.C.): 
Univ. of N, ©. Press. 1938. 

Stoye, Johannes. Die geschlossene deutsche Volkswirtschaft; Geopolitik, 
Autarkie, Vierjahresplan. Pp. 113. Leipzig: Teubner. 1937. 

Sutton, Eric, ed. and tr. Gustav Stresemann; his diaries, letters, and papers. Vol. 
2. Pp. 549. N.Y.: Macmillan. 1937. 

Tardieu, André. La révolution à refaire. Vol, 2: La profession parlemesfaire. Pp. 
362. Paris: Flammarion. 1937. 

Tax Research Foundation. Tax systems of the world; a year book of legislative 
and statistical information including all the states in the United States. 7th ed. 
Pp. 415. Chicago: Commerce Clearing House. 1938. 

Taylor, E. Miles, and Bayley, Victor H. M. Income tax, surtax, and national 
defence contribution. 7th ed. Pp. 473. London: Textbooks, Ltd. 1938. 

Wells, W. B. Why Edward went; crown, clique, church. Pp. 240. N.Y.: McBride. 
1937. 

Weston, W. J. Serving one another; the public services. Pp. 143. London: Pit- 
man. 1938. 

Articles 

Administration. L’organisation du ministère de lair. M. Le Goff. Rev. Gén. de 

Droit Aérien. Apr.—June, July—Sept., 1937. 
. Les récents développements pris par les services des postes, télégraphes, 
et téléphones en Grande-Bretagne. H. N. Bunbury. La réforme administrative en 
Belgique. Enquête sur la composition et le rôle des cabinets ministériels. Rev. Int. 
des Sciences Admin. Jan.—Mar., 1938. 

Belgium. De la création d’un conseil d’état en Belgique. Guy Debeyre. Rev. Droit 
Pub. et Sci. Pol. Oct.-Dec., 1937. 

Brazil. The new régime in Brazil. Ernest Hambloch. For. Affairs. Apr., 1988.. 

British Empire. Notes on imperial constitutional law. A. B. Keith. Jour. of 
Comp. Legis. and Int. Law. Feb., 1938. 

. The statute of Westminster. R. G. Menzies. Australian Law Jour. Feb., 








1938. . 

Canada. Embryo fascism in Quebec. S. For. Affairs. Apr., 1938. 

China. Warlordism; a transitory stage in Chinese government. Kurt Bloch. 
Am. Jour. of Sociol. Mar., 1938. 
. Political transformation in China. Philip J. Jaffe. Amerasia. Mar., 1938. 
. Zur Frage der zukünftigen politischen und rechtlichen Stellung des 
Staatsoberhauptes der Republik China auf Grund des Verfassungsentwurfs vom 
5. Mai 1936. Hai-Chao Chiang. Archiv des öffent. Rechts. Vol. 29, no. 2. 1938. 

Colonies. Elections in Algeria and the French colonies under the third republic. 
Rudolph A. Winnacker. Am. Pol. Sci. Rev. Apr., 1938. 

Constitutions. After-thoughts on constitutions. Carl Becker. Yale Rev. Spring, 
1938. 
: Elections. Methods of election and the making of history. John H.- Humphreys. 

Nat. Mun. Rev. Apr., 1938. 

France. Fall of France’s popular front. J. S. Schapiro. Events. Mar., 1938. 
. The lesson of the Blum experience. M. Kalecki. Econ. Jour. Mar., 1938. 
~, M. Chautemps cries “wolf.” Alerander Werth. Current Hist. Mar., 1938. 
. The French bourgeoisie and-communism. Albert Guérard. Yale Rev. 
Spring, 1938. 














614 THE AMERICAN POLITICAL SCIENCE REVIEW 


Germany. Constitution et administration du ITI! Reich allemand. Roger Bon- 
nard. Rev. Droit Pub. et Sci. Pol. Oct.—Dee., 1937. 
-_—., Hitler and Treitschke. J. H. Jackson. Nat. Rev. Feb., 1938. 
. The recent army changes in Germany. X.Y.Z. Bull. of Int. News. Feb. 








19, 1938. 





. Religion adds to nazi troubles. Sidney B. Fay. Events. Mar., 1988. 
. The Ludendorff movement. F. Whiteleaf. Contemp. Rev. Mar., 1988. 
. German laws against the Jews. Curt L. Heymann. Current Hist. Mar., 








103d 
. The financial relations of church and state in Germany, 1919-1937. 

Roger H. Wells. Pol. Sci. Quar. Mar., 1938. 
. The reichswehr and the nazis. Arminius. Contemp. Rev. Mar., 1988. 
. Nazi mirage. Jeremiah Warner. Fortnightly. Apr., 1938. f 
. Verfassungs- und verwaltungsrechtliche Fragen des Vierjahresplans. 
H. W. Zinser. Archiv des öffent. Rechts. Vol. 29, no. 2. 1938. 

Greece. Modern Greece, whither? Kenneth Ledward. Nat. Rev. Mar., 1938. 

Great Britain. Grande-Bretagne, 1938. Y.-M. Goblet. Rev. Pol. et Parl. Feb., 1938. 
. Agricultural policy. R. G. Stapledon. The army and its officers. Vis- 
count Bridgeman. Fortnightly. Mar., Apr., 1938. 
. Expenditure, debt, and taxation. Francis W. Hirst. Military courts and 
the judge-advocate-general. Cecil Binney. Nine. Cent. Apr., 1938. 
. England liquidates liberalism. Lawrence Dennis. Am. Mercury. Apr., 























1938. 





. Mr. Eden and Mr. Chamberlain. Current Hist. Apr., 1938. ; 
Health. The reorientation of the health services. C. E. A. Bedwell. Contemp. 
Rev. Mar., 1938. ` 
. Socialized medicine. Henry E. Sigerist. Yale Rev. Spring, 1938. 
India. Civil service in a foreign dominion. Bool Chand. Modern Rev. Feb., 1938. 
. Indian states in the federation. Sir Benjamin Lindsay. Jour. of Comp. 
Legis. and Int. Law. Feb., 1938. 
. New trends in India. Round Table. Mar., 1938. 
. India’s first steps in democracy. J. L. Christian. Events. Apr., 1938. 
Ireland. Ireland; the great betrayal. Nat. Rev. Mar., 1938. 
Italy. The economic situation in Italy. J. S. Barnes. Nine. Cent. Apr., 1938. 
Japan. Japan as a totalitarian state. Kenneth W. Colegrove. Amerasia. Mar., , 
1938. 

















. The 1938-39 budget. Terutomo Makino. Contemp. Japan. Mar., 1938. 
. The changing status of the cabinet in Japan. Yasushi Sekiguchi. Pacific 
Affairs. Mar., 1938. | 

Labor. Collective labour agreements in France. Pierre Pouillot. Int. Labour 
Rev. Jan., 1938. . 
. Collective bargaining in Great Britain. Dorothy Sells. Am. Federationist. 
Mar., 1938. - 
. Compulsory arbitration in Australia. W. Rupert Maclaurin. Am. Econ. 
Rev. Mar., 1938. 
. The enforcement of the collective bargain in the United Kingdom. F. 
Tillyard and W. A. Robson. Econ. Jour. Mar., 1938. 
. The law of picketing in Canada, II. Jacob Finkelman. Univ. of Toronto 
Law Jour. Vol. 2, no. 2. 1938. 

Mexico. Mexico’s social revolution. N. A. N. Cleven. Events. Mar., 1938. 

Money. Une politique de la dévaluation; l'exemple belge. Jean Sylvestre. Rev. 
Econ. Pol. Nov.—Dec., 1937. 

















© 


RECENT PUBLICATIONS OF POLITICAL INTEREST 615 





. Debts under inflation. Artur Nussbaum. Univ. of Pa. Law Rev. Apr., 
1938. . 
New Zealand. Experiment in New Zealand; the second year. Donald Cowie. 
Contemp. Rev. Apr., 1938. 
Philippines. Trade and the flag in the Philippines. David H. Popper. Amerasia. 
Mar; 1938. 





. Agrarian tendencies in the Philippines. James S. Allen. Pacific Affairs. 


Mar., 1938. 
Portugal. The present situation in Portugal. S. George West. Int. Affaixg¢@lar — 
Apr., 1938. . 





. A model vepabils reviewed by its modeler. Michael Kenny. Catholic 
World. Apr., 1938. 

Rumania. “Goga-gaga”’; an obituary. G. E. R. Gedye. Contemp. Rev. Mar., 1938. 
. King Carol’s gamble for power. Rumania’s royal dictator. Leo Gershoy. 
Events. Mar., Apr., 1938. 

, Roumania; another Spain? Henry C. Wolfe. Harper’s. Apr., 1938. 

. Rumania’s thorny problems. Leonid I. Strakhovsky. Catholic World. 
Apr., 1938. 

Russia. Moscow and the miners. -F. J. C. Hearnshaw. Nat. Rev. Feb., 1938. 
. A Russian view of the Moscow trials. Alezandre`Barmine. Significance 
of the Trotsky trial. Agnes E. Meyer. Int. Concil. Feb., 1938. 
. Soviet state farms. I. W. Ladejinsky. Pol. Sci. Quar. Mar., 1938. 
. Prisoners of soviet terror. Moscow Correspondent. Am. Mercury. Mar., 




















. 1988. 





. Russia and the socialist ideal. Max Eastman. Harper’s. Mar., 1938. 

. Lessons on the Moscow trials. Earl Browder. Communist. Apr., 1988. 
. From Lenin to Stalin. Paul Scheffer. Organized labor under the soviets. 
Manya Gordon. For. Affairs. Apr., 1938. 

Social Security. Sickness insurance in Denmark. Unemployment-benefit act of 
the Union of South Africa. Monthly Labor Rev. Feb., 1988. ` 
. European and American social security parallels. C. A. Kulp. Am. 
Labor Legis. Rev. Mar., 1938. 
. When we choose health insurance. Douglass W. Orr and Jean Walker 
Orr. Survey Graphic. Mar., 1938. 
i Spain. Das Programm der spanischen. Staatspartei. A. Adam. Monatshefte f. 

' 'Auswärtige Politik. Feb., 1938. 

Turkey. Turkey marches on. Albert H. Lybyer. Events. Apr., 1988. 














INTERNATIONAL RELATIONS 


Books 


Actes de la conférence des capitulations (Montreux 12 avril, 8 mai 1937). Pp: 
288. Paris: Pedone. 

Alimenti, Cesare. La questione petrolifera italiana. Pp. 279. Turin: Einaudi. 
1937. 

Anderson, Violet, ed. World currents and Canada’s course. Pp. 152. N.Y.: Nel- 
son. 1937. 

Ballance, E. R. Challenge of war—and peace. Pp. 43. London: Author. 1938. 

Bastin, Jean. L’affaire d’Ethiopie et les diplomates. Pp. 420. Paris: Desclée de 
Brouwer. 1938. 

Beevor, Humphrey. Peace and pacifism. Pp. 227. London: Centenary Press. 1938. 


616 THE AMERICAN POLITICAL SCIENCE REVIEW 


Breycha-Vauthier, A. C. de. La société des nations; centre d’études et source 
d'informations. Pp. 104. Paris: Pedone. 1937. 
Carter, Boake, and Healy, Thomas H. Why meddle in the orient? Pp. 221. N.Y.: 
Dodge. 1988. 
Challaye, Félicien. La Chine, le Japon, et les puissances. Pp. 95. Paris: Rieder. 
1938. 
Christophe, L. R. L'Egypte et le régime des capitulations; la conférence de 
Montreux, avril-mai 1937. Pp. 168. Paris: Pedone. 1938. 
ria DA permanente des hautes études internationales; ses origines, ses 
fonctions son organisation. Pp. 124. Paris: Pedone. 1938. 
Desfeuilles, Paul, and Lassaigne, Jacques, eds. Les Français et la Roumanie. Pp. 
362. Paris: Leroux. 1938. 
Diffendorfer, Ralph E. China and Japan. Pp. 59. N.Y.: Methodist Book Con- 
cern. 1938. 
Economic coöperation between the northern countries. Pp. 238. London: Simp- 
kin. 1938. 
Fenwick, Charles G. A primer of peace. Pp. 58. Wash.: Catholic Assoc. for Int. 
Peace. 1937. 
. Ferrara, Orestes. The last Spanish war; revelations in “diplomacy.” Pp. 151. 
London: Williams & Norgate. 1988. 
Fetter, Frank W. The new deal and tariff policy. Rev. ed. Pp. 31. Chicago: Univ. 
of Chicago Press. 1987. 
Frangois-Dainville de la Tournelle, J. Le ‘drang nach osten” du congrès de 
‘Berlin aux guerres balkaniques. Pp. 180. Paris: Pedone. 1938. 
- Fry, Varian. War in China; America’s rôle in the far east. Pp. 95. N.Y.: Modern 
Age Books. 1938. 
Genet, Raoul. Précis de droit maritime pour le temps de guerre. Vol. 1. Paris: 
Marchal et Billard. 1938. 
Gernhuber, Heinz. Der italienisch-abessinische Konflikt und das Völkerrecht. 
Pp. 235. Königsberg: Kümmel, 1937. > 
Grönwall, Olof. Världspolitik. Pp. 183. Stockholm: Nordstedt. 1937. _ 
Haver, Wolfgang. Wurde Ostgrönland durch Danemark in dem Zeitraum von 
1921 bis 1931 okkupiert? Pp. 144. Quakenbrück: Trute. 1937. 
` Held, Hermann J. Wirtschaftliche Gleichberechtigung. Pp. 176. Berlin: Staats- 
wissenschaften und Geschichte. 1937. 
Hericourt. Pierre. Arms for red Spain. Pp. 64. London: Burns, Oates, & Wash- 
bourne. 1938. 
Heumann, G. Aspects juridiques de l'indépendance estonienne. Pp. 170. Paris: 
Pedone. 1938. 
Hinton, Harold B. America gropes for peace. Pp. 214. Richmond (Va.): Johnson. 
1937. 
International sanctions; report by a group of members of the Royal Institute of 
International Affairs. Pp. 257. N.Y.: Oxford Univ. Press. 1938. 
Jacks, L. P. Codperation or coercion?—the league at the crossways. Pp. 172. 
London: Heinemann. 1938. 
Jadfard, René. La France et les revendications coloniales allemandes. Pp. 123. 
Paris: Querelle. 1938. 
James, C. L. R. World revolution, 1917—1936. Pp. 429. London: Secker & War- 
burg. 1938. 
Jones, J. Morgan. La fin du mandat français en Syrie et au Liban. Pp. 156. Paris: 
Pedone. 1938. 


RECENT PUBLICATIONS OF POLITICAL INTEREST 617 


Kane, Albert E. China, the powers, and the Washington conference. Pp. 239. 
N.Y.: Columbia Univ. Bookstore. 1937. 

Khorassani, Hadi. Le régime douanier de PIran. Pp. 250. Paris: Domat-Mont- 
chrestien. 1937. 

Killough, Hugh Bazter. International trade. Pp. 636. N.Y.: McGraw-Hill. 1938. 

Kindleberger, Charles P. International, short-term capital movements. Pp. 262. 
N:Y.: Columbia Univ. Press. 1937. 

-Kranold, Herman. The international distribution of raw materials. Pp. 293. 
London: Routledge. 1938. Zo 

La Brière, Y. de. Le droit de juste guerre. Pp. 208. Paris: Pedone.*I938. 

Lawrence, T. J. A handbook of public international law. 11th ed. by P. H. 
Winfield. London: Macmillan. 1938. 

Lehment, Joachim. Kriegsmarine und politische Führung. Pp. 131. Berlin: 
Triltsch & Huther. 1937. 

Le Jemtel, Y. L’assistance hostile dans les guerres maritimes modernes. Pp. 252. 
Paris: Pedone. 1938. 

Lengauer, Rudolf. Wir rufen Europa; die anti-bolschewistische front—die Ret- 
tung des Abendlandes. Pp. 204. Munich: Bruckmann. 1937. 

Levy, Robert. Relations dela Chine et du Japon. Pp. 100. Paris: Hartmann. 1938. 

Manning, William Ray, ed. Diplomatic correspondence of the United States: 
inter-American affairs, 1831-1860. Vol. 9, Mexico, 1848-1860. Pp. 1296. Wash.: 
Carnegie Endowment for Int. Peace. 1937. 

Mistler, Jean, and Others. Problémes de politique extérieure. Pp. 223. Paris: 
Alcan. 1987. 

Mordacq, G. H. La défense nationale en danger. Pp. 128. Paris: Editions de 
France. 1938. 

Mosler, Hermann. Die Intervention im Völkerrecht. Pp. 89. Berlin: Triltsch & 
Huther. 1937. 

Mowat, R. B. The fight for peace. Pp. 155. Bristol: Arrowsmith. 1937. 

Newman, E. W. P. Italy’s conquest of Abyssinia. Pp. 316. London: Thornton 
Butterworth. 1937. 

Oncken, Hermann. Die Sicherheit Indiens; ein Jahrhundert englischer Welt- 
politik. Pp. 181. Berlin: Grote. 1937. 

Penciulesco, N. N. La monnaie de paiement dans les contrats internationaux. 
~» Pp. 328. Paris: Sirey. 1938. 
. Rauschenbush, Stephen and Joan. War madness. Pp. 190. Wash.: Nat. Home Lib. 
Found. 1937. 

Rayner, Robert M., and Airey, Willis T. G. Britain and world affairs, 1783- 
1936. Pp. 356. N.Y.: Longmans. 1938. 

Reimann, G. Germany; world empire or world revolution. Pp, 319. London: 
Secker & Warburg. 1938. 

Richmond, Sir Herbert W. The navy; national defence. Pp. 128. London: Hodge. 
19388. 

Rufin, H. E. L’entr’aide dans l'application des sanctions. Pp. 140. Paris: 
Sirey. 1938. 

Schneefuss, Walter. Osterreich; Zerfall und Werden eines Staates. Pp. 171. Leip- 
zig: Goldmann. 1937. 

Schneider, Erich. Die Vereinigten Staaten von Amerika und das Problem der 
Neutralität. Pp. 54. Disseldorf: Nolte. 1937. 

Schwarz, Herbert. Die Entwicklung der vélkerrechtlichen Beziehungen Athio- 
piens zu den Mächten seit 1885. Pp. 76. Breslau: Märtin. 1937. 


618 THE AMERICAN POLITICAL SCIENCE REVIEW 


Scott, James Brown, and Jaeger, Walter H. E. Cases on international law. Pp: 
1131. St. Paul (Minn.): West Pub. Co. 1937. 

Strange, William. Canada, the Pacific, and war. Pp. 229. London: Nelson. 1938. 

Talbot, E. C. The British merchant navy, 1937-38. London: Low. 1938. 

Tasca, Henry J. The reciprocal trade policy of the United States. Pp. 385. 
Phila.: Univ. of Pa. Press. 1938. : 

Tobenkin, Elias. The peoples want peace. Pp. 256. N.Y.: Putnam. 1938. 

Toynbee, Arnold J., and Boulter, V. M. Survey of international affairs, 1936. 
Pp. 1 London: Oxford Univ. Press. 1938. 

Ware, Edith E. The study of international relations in the United States; a 
survey of 1937. Pp. 567. N.Y.: Columbia Univ. Press. 1938. 

Weisman, Herman L. The future of Palestine. Pp. 138. N.Y.: Am. Economic 
Committee for Palestine. 1937. 

Wendorff, Claus- Heinrich ven. Blockbildung innerhalb des Vélkerbundes; Pp. 
98. Hamburg: Christians. 1937. 

White, Wilbur W. The process of change in the Ottoman empire. Pp. 313. Chi- 
cago: Univ. of Chicago Press. 1937. 

The world cruise. By the professors of the Graduate Institute of International 
Studies. Pp. 397. N.Y.: Longmans. 1938. 

Young, Eugene J. Looking behind the censorships. Pp. 368. Phila.: Lippincott. 
1938; 

Zischka, Anton. Italien in der Welt. Pp. 331. Leipzig: Goldmann. 1937. 


Articles 


Adjudication. Gedanken zum Problem einer allgemeinen internationalen 
Gerichtsbarkeit. Karl Schmidt. New Commonwealth Quar. Mar., 1938. 

Africa. Nationalism in north Africa. Round Table. Mar., 1938. 

American Foreign Relations. America’s rôle in the far eastern conflict. Paul B. 
Taylor. For. Policy Rep. Feb. 15, 1938. 
- . American military policy and national security. Edward Mead Earle. 
Pol. Sci. Quar. Mar., 1938. 
. Economic planning and foreign policy. W. W. Lockwood. The navy as 
an instrument of diplomacy. W. T. Stone. Amerasia. Mar., 1938. 
. Warp and woof of American policy. Round Table. Mar., 1938. 
. Die Vereinigten Staaten und Japan. F. Schénemann. Monatshefte f. Aus+ 
wartige Politik. Mar., 1938. 
. American foreign policy report. War talk in Washington. A. W. Gris- 
wold. The supreme issue for America. Charles A. Beard. Events. Mar., Apr., 1938. 
. The joint resolution method. John M. Mathews. Maritime treaties sub- 
mitted to the senate. William L. Taylor. Am. Jour. of Int. Law. Apr., 1938. 
. Alternative American policies in the far east. Tyler Dennett. For. Affairs. 
Apr., 1938. 
. Our bonds with the British. Livingston Hartley. No. Am; Rev. Spring, 


























1938. 

Armament. Some economic aspects of rearmament, I. A. S. P. Baster. Int. La- 
bour Rev. Feb., 1938. 
. Roosevelt’s national defense program. Symposium. Cong. Digest. Mar., 











1938. 
. U. S. navy. Fortune. Mar., 1938. 
. America rearms. Hanson W. Baldwin. For. Affairs. Apr., 1938. 
. The fourth estate looks at the navy. Burt M. McConnell. Current Hist. 





Apr., 1938. 


RECENT PUBLICATIONS OF POLITICAL INTEREST 619 





. The war machine examined. Lindsay Rogers. Southern Rev. Spring, 
1938. 

Austria. L’unité morale de l'Autriche. Paul Valayer. Rev. Pol. et Parl. Feb., 
1938. 





. Austria’s value to Germany. S.A.H. Austria and Germany. Bull. of 
Int. News. Mar. 5, 19, 1988. 
. The Austrian tragedy. C. F. Melville. Fortnightly. Apr., 1938. 
———. Hitler over Austria. Sidney B. Fay. Events. Apr., 1938. 
. Hitler’s ten millions. Charles Hodges. Current Hist. Apr., 1938 
Belgium. La politique d'indépendance de la Belgique. F. Stinval. . Droit 
Int. et Légis. Comp. Vol. 18, no. 4. 1937. 
British Dominions. British commonwealth relations. Round Table. Mar., 1938. 
. The Anglo-Irish negotiations. Hugh A. Law. Contemp. Rev. Mar., 














1938. 
—-—. Eire and the British commonwealth. H. V. Hodson. For. Affairs. Apr., 
1938: 
. The Irish question; allegiance or alliance? Hugh de Blacam. Nine. Cent. 
Apr., 1938. 


British Foreign Relations, Great Britain and the Sino-Japanese conflict. M. D. 
Kennedy. Empire Rev. Feb., 1938. 
. Britain and the European balance. Lionel M. Gelber. Fortnightly. Mar., 





1938. 





. The debates on British foreign policy. Bull. of Int. News. Mar. 5, 1938. 
. British policy in the far east. Sir Archibald Sinclair. Int. Concil. Apr., 





1938. 





. British interests. Wickham Steed. Contemp. Rev. Apr., 1938. 
Collective Security. Lessons of recent wars and their bearing upon collective 
security. ‘‘ Miles.” New Commonwealth Quar. Mar., 1938. 
Colonies. Le probléme colonial et la politique extérieure. Maurice Besson. 
Sciences Pol. Feb., 1938. 
. Germany and colonies. N. P. Macdonald. Empire Rev. Mar., 1938. 
. Les revendications allemandes et les mandats internationaux. Hervé 
Bigot. Rev. Pol. et Parl. Mar., 1938. 
. Colonies for Germany? Willson Woodside. Harper’s. Apr., 1938. 
. The dominions and German colonial claims. Gerard M. Friters. Contemp: 
Rev. Apr., 1938. 
Czechoslovakia. The foreign policy of Czechoslovakia. Bull. of Int. News. 
Mar. 19, 1938. 
. Czechoslovakia’s problems and the occupation of Austria. Gerhard 
Schacher. Contemp. Rev. Apr., 1938. 
Danube. Le bassin du Danube et la paix de l’Europe. Stefan Osusky. New 
Commonwealth Quar. Mar., 19388. 
. The Danubian question. Elmer Hantos. Nine. Cent. Apr., 1938. 
Diplomacy. It is called diplomacy. Marquis W. Childs. Harper’s. Mar., 1938. 
. Wanted: an honest diplomat. Editorial. Am. Mercury. Mar., 1938. 
. Diplomacy in no man’s land. H. B. Elliston. Atlan. Mo. Apr., 1938. 
Drug Traffic. Opium in the far east. Current Hist. Mar., 1938. 
Ethiopia. Le conflit italo-éthiopien (cont.). Charles Rousseau. Rev. Gén. de Droit 
Int. Pub. Nov.—Dec., 1937. 
. Ethiopia now. Ernst Wiese. Harper’s. Mar., 1938. 
Europe. Europe at the cross-roads. George Glasgow. Contemp. Rev. Apr., 1938. 
. The crisis in central Europe. 2. B. Mowat. Nine. Cent. Apr., 1938. 
































620 THE AMERICAN POLITICAL SCIENCE REVIEW 





. Eastern Europe; vassal or free? André Géraud. For. Affairs. Apr., 1938. 
. Hitler and central Europe. Frank L. Hayes. Yale Rev. Spring, 1938. 
Far East. The Russian daily press in China. Rudolf Löwenthal. Chinese Soc. and 
Pol. Sci. Rev. Oct.—Dec., 1937. 
. The Chinese ‘people arm themselves. Agnes Smedley. Modern Rev. 








Feb., 1938. 

. Japon d’hier et de demain? Alfred Silbert. Sciences Pol..Feb., 1938. 

. Prospects in northern China. Reginald Johnston. Hong Kong’s vital 
problem. Sir Cecil Clementi. Nat. Rev. Feb., Mar., 1938. 

„Hostilities and parliament. Tsunego Baba. The China affair and Jap- 
anese thought. Kiyosht Miki. Japan and the international situation in east Asia. 
Seinosuke Goh. The formation of American public opinion toward Japan. Charles 
N. Spinks. Plain words to Britain, our former ally. Ryuichi Kaji. Contemp. 
Japan. Mar., 1988. 

. Chinese resistance to Japanese invasion; the predictive value of pre- 
crisis symbols. Harold D. Lasswell. Japanese population policies. Jesse F. Steiner. 
Am. Jour. of Sociol. Mar., 1938. 

. China’s fight for life. A. Morgan Young. Contemp. Rev. Mar., 1938. 

. Japan’s challenge to the west. Round Table. Mar., 1938. 

. China’s advance from defeat to strength. “Asiaticus.” The strategy of 
the Sino-Japanese conflict. Herbert Rosinski. The soviet press and Japan’s war on 
China. Harriet Moore. Pacific Affairs. Mar., 1938. 

- Origins of Sino-Japanese hostilities. T. A. Bisson. For. Policy Rep. Mar. 























1, 1938. 
. Aikawa asks for fifty millions. T. A. Bisson. Perspectives on the war. 
Frederick V. Field. Where outer and inner Mongolia meet. Owen Lattimore. Applica- 
tion of the non-recognition policy in the far east. Cyrus H. Peake. Japan’s disunited 
front. William L. Holland. Netherlands East Indies prepare for defense. J. Anton 
de Haas. Along the battle-fronts in China—the military situation up to March 20, 
1988. Amerasia. Mar., Apr., 1988. 
. Has Japan miscalculated? China takes the offensive. G. Nye Steiger. 
Events. Mar., Apr., 1938. 

————. The proposed Japanese boycott. Symposium. Cong. Digest. Apr., 1938. 
. Japan’s “big push.” A. Tolstoy. Samurai strategy. George F. Eliot. Cur- 
rent Hist. Mar., Apr., 1938. 

France. Notre empire en danger. Le Cour Grandmaison. Le problème de l'unité 
morale. Jean Compeyrot. Rev. Pol. et Parl. Feb., Mar., 1938. 
. Frankreich am Scheidewege. F. Grimm. Monatshefte f. Ausswirtige 
Politik. Mar., 1938. 
. The debate on foreign policy in the French chamber. Bull. of Int. News. 
Mar. 5, 1938. ° 

Geographic Influence. Geography ad foreign policy, II. Nicholas J. Spykman. 
Am. Pol. Sci. Rev. Apr., 1938. 

Germany. Fünf Jahre nationalsozialistische Aussenpolitik. F. Berber. Monats- 
hefte f. Auswärtige Politik. Mar., 1938. 

Inter-American Relations. The future of Pan-Americanism. John B. Glenn. 
Bankers’ Mag. Mar., 1988. 
Dane Amancantant and imperialism. Joseph B. Lockey. Am. Jour. of 
Int. Law. Apr., 1938. 
. La conférence panaméricaine pour la consolidation de la paix et le 
nouveau panaméricanisme (cont.) J.-M. Yepes. Rev. Droit Int. et Légis. Comp. 
Vol. 18, no. 4. 1987. 























RECENT PUBLICATIONS OF POLITICAL INTEREST 621 


International Labor Conventions. International labour conventions in Aus- 
tralia. Robert B. Stewart. Canadian Jour. Econ. and Pol. Sei. Feb., 1938. 

. Immediate steps for ratification of labor treaties. Elmo P. Hohman. 
International administration of labor treaties. John B. Andrews. Our labor treaty 
record. Am. Labor Legis. Rev. Mar., 1938. 

International Labor Organization. The I. L. O. month by month. Smith Simp- 
son. Am. Federationist. Feb., Mar., 1938. 

l . Action by the international labor organization on public works and un- 
employment. O. T. Mallery. Social Service Rev. Mar., 1938. 

International Law. The immunities of foreign states engaged in pfivate trans- 
actions. S. H. Brookfield. Jour. of Comp. Legis. and Int. Law. Feb., 1938.. 

. The acquisition of legal title to terra nullius. James Simsarian. Pol. 
Sci. Quar. Mar., 1938. 2 

. Cleansing soviet international law of anti-Marxist theories. J. N. 
Hazard. The seizure of the Danish fleet, 1807. Carl J. Kulsrud. Am. Jour. of Int. 
Law. Apr., 1938. 

. Les iles flottantes et le droit international. Anne Pignochet. Rev. Gén. 
de Droit Aérien. Apr.—June, 1937. 

International Relations. La crise de la vie international et les grands problèmes 
internationaux. Alejandro Alvarez. Rev. de Droit Int. des Sciences Dipl. et Pol. 
Oct.—Dec., 1937. 

. The Montreux capitulations conference and the process of peaceful 
change. M. A. Caloyanni. New Commonwealth Quar. Mar., 1938. 

. Some thoughts on the teaching of international relations. L. A. Mander. 
Education. Mar., 1938. 

. The coming international crisis. The crisis comes. Frederick L. Schu- 
man. Events. Mar., Apr., 1938. 

. International problems of economic change. Allan G. B. Fisher. Int. 
Affairs. Mar.—Apr., 1938. 

International Trade and Finance. La chute des exportations frangaises vers la 
Belgique et ses causes. Carmen Ennesch. Jour. des Bconomistes. Nov.—Dec., 1937. 
. Great Britain’s foreign loan policy. R. B. Stewart. Economica. Feb., 
































1938. 





. The Van Zeeland report. H. L. Bull. of Int. News. Feb. 5, 1938. 

. A self-sufficing empire. E. F. Brayham. International trade pacts. 
J. S. Hecht. Nat. Rev. Feb., Mar., 1988. . 

. M. Van Zeeland’s report. J. B. Condliffe. Fortnightly. Mar., 1938. 

. The Van Zeeland report. M. Suetens. Contemp. Rev. Mar., 1938. 

. The Van Zeeland report. Walter Lippmann. International economic 
reconstruction (text of report by Paul Van Zeeland). Int. Concil. Mar., 1938. 

. The future of international trade. D. H. Robertson. Econ. Jour. Mar., 

















1938. 





. British commercial policy at the cross-roads. Ethel B. Dietrich. Far 
Eastern Survey. Mar. 23, 19388. 

Italy. Italy’s over-estimated power. George Fielding Eliot. Harper’s. Apr., 1938. 
. Italy; the bluffer state. Emil Wolff. Current Hist. Apr., 1938. 

League of Nations. L’application de l’article 16 du pacte de la S. D. N. et les 
résolutions de assemblée de 1921. José Maria Cantilo. La Techécoslovaquie et 
l'article 16 du pacte de la société des nations. Stefan Osusky. Rev. de Droit. Int. 
des Sciences Dipl. et Pol. Oct.—Dec., 1937. 

. Contribution à étude de la révision juridico-technique du pacte de la 
S. D. N. H. Kelsen. Rev. Gén. de Droit Int. Pub. Nov.—Dec., 1937. 








622 THE AMERICAN POLITICAL SCIENCE REVIEW 





. Crisis at Geneva. F. R. Hely-Hutchinson. Empire Rev. Mar., 1938. 
. Great Britain and the league. Sir John F. Williams. Int. Affairs. Mar.— 





Apr., 1938. 





. What is the league of nations. William E. Rappard. Int. Concil. Apr., 
1938. 

. The future of the league. Mazwell Garnett. Contemp. Rev. Apr., 1938. 
Mediterranean. The mischief in the Mediterranean. L. E. O. Charlton. Fort- 


nightly. Mar., 1938. 
— res and have-nots; national and international. Leo C. Money. 


Contemp. Reév..Apr., 1938. 

Mexico. Mexican challenge. Carleton Beals. Current Hist. Apr., 1938. 

Munitions. Le régime juridique des entreprises de fabrication ou de vente de 
matériels d'armement. Gaston Jéze. Rev. Droit Pub. et Sci. Pol. July~Sept., 1937. 

Neutrality. American neutrality and the bill of April 29, 1937. H. W. Spiegel. 
Jour. of Comp. Legis. and Int. Law. Feb., 1938. i 
. Can America be neutral? E. L. Harshbarger. Southwestern Soc. Sci. 
Quar. Mar., 1938. 

. Legislative neutrality in the United States. C. H. McLaughlin. Minn. 
Law Rev. Apr., 1988. 

Pacific. Alaska salmon in world polities. Kathleen Barnes and Homer E. Gregory. 
Conflicting interests in Pacific islands. Russell E. Hall. Far Eastern Survey. Mar. 
2, 28, 1938. 

. Strategical realities of the Pacific. Sir Barry Domvile. Fortnightly. 
Apr., 1938. 

Palestine. Partition and the white paper. Musa Husseini. Empire Rev. Feb., 
1938. 

Raw Materials. Situation technique du probléme des matiéres premiéres. Maz- 
Léo Gérard. Rev. Econ. Int. Feb., 1938. 

. Mineral resources and peace. C. K. Leith. For. Affairs. Apr., 1938. 
Refugees. Refugees; a world problem. Dorothy Thompson. For. Affairs. Apr., 1938. 
Russia. Soviet policy against aggressors. J. S. Curtiss. Events. Mar., 1938. 

. Soviet Russia’s wars of conquest. William H. Chamberlin. Am. Mer- 
cury. Apr., 1988. ` 

Spain. The case for Franco. Ian D. Colvin. The case for the government. John 
Langdon- Davies. Atlan. Mo. Mar., 1938. 

. Inside Spain. Henry Buckley. Fortnightly. Mar., 1938. 

. The rebel offensive in Spain. Spanish rebels’ changes. W. E. Lingelbach. 
Events. Mar., Apr., 1938. 

. The localization of the Spanish war. Francis O. Wilcox. Am. Pol. Sci. 
Rev. Apr., 1938, 

. The charge of piracy in the Spanish civil war. Raoul Genet. Foreign 
shipping during the Spanish civil war. N. J. Padelford. Am. Jour. of Int. Law. Apr., 
1938. 



































. The struggle over Spain. John C. de Wilde. For. Policy Rep. Apr. 1, 1988. 
Trade Agreements, How trade agreements are made. Francis B. Sayre. For. 
Affairs. Apr., 1938. 
War and Peace. In defense of war. W. F. Kernan. Am. Mercury. Mar., 1938. 
. We lose the next war. Elmer Davis. Harper’s. Mar., 1938. 
. For concerted action—against isolation and war! "Pred Brown. World 
fascism and war. William Z. Foster. Communist. Mar., Apr., 1938. 
. War and peace—a reality. Raoul de Roussy de Sales. Peace and the 
navy. Dudley W. Knoz. Atlan. Mo. Apr., 1938. 











e 


RECENT PUBLICATIONS OF POLITICAL INTEREST 623 





. Is world peace an attainable ideal? George M. Stratton. Int. Concil. 
Apr., 1938. 

World War. Japan’s rôle in the world war. Thomas E. La Borge: Amerasia. 
Apr., 1938. 





. Webrmachtfithrung bei der Entente im Weltkriege. Ulrich Kessler. 
Zeitschrift gesamte Staatswissenschaft. Vol. 98, no. 2. 1938. 


JURISPRUDENCE ; 
Books =, 

Ahrendts, Rudolf. Christoph Carl Stiibels Straftheorie und ihre Wandlung. Pp. 
67. Leipzig: Weicher. 1937. 

Beardsley, Arthur S. Legal bibliography and the use of law books. Pp. 514. 
Chicago: Found. Press. 1937. 

Blegean, A. Traité de législation maritime. Vol. 1. Pp. 386. Paris: Société 
d'éditions géographiques, maritimes, et coloniales. 1938. 

Blum, Marcel. Traité pratique et formulaire des frais de justice criminelle et des 
dépenses assimilées. Paris: Libr. gén. de droit et de juris. 1938. 

Boulloche, Robert. L'évolution de la notion d’utilité publique depuis la guerre. 
Pp. 178. Paris: Libr. technique et économique. 1938. 

Breslauer, W. The private international law of succession in England, America, 
and Germany. Pp. 339. London: Sweet & Maxwell. 1938. 

Buchholz, Fritz. Gleichmut und Gleichberechtigung in Staats- und Völkerrecht. 
Pp. 81. Bleicherode a. H.: Nieft. 1937. 

Bulleti, Gerald. The jury. Pp. 463. London: Dent. 1938. 

Cheshire, G. C., ed. Privaté international law. 2nd ed. London: Oxford Univ. 
Press. 1938. 

Delpech, J. Code administratif. Vol. 2. Pp. 831. Paris: Sirey. 1938. 

Desgranges, E. Essai sur la notion de voie de fait en droit administratif français. 
Pp. 323. Paris: Sirey. 1937. 

Frey, Konrad. Das Lebensrecht des deutschen Volkes ausserhalb der deutschen 
Staatsgrenze und seine Ausgestaltung im Volksgruppenrecht der Nachkriegszeit. 
Pp. 94. Erlangen: K. Déres. 1937. 

Garsia, M. Criminal law and procedure in a nutshell. 6th ed. Pp. 147. London: 
Sweet & Maxwell. 1937. 

Günther, Martin. Die Bedeutung des Ehrenworts nach geltendem und kom- 
mendem Strafrecht. Pp. 68. Zeulenroda: Sporn. 1937. 

Hauriou, M. Précis élémentaire de droit administratif. 4th ed. Pp. 597. Paris: 

Sirey. 1938. 

Hayward and Wright. Office of magistrate. 6th ed. London: Butterworth. 
1938. 

Heuwold, Henner. Thomas von Aquino und die Grundfragen des Strafrechts. 
Pp. 56. Zeulenroda: Sporn. 1937. 

Hibschman, Harry. Everyman’s legal.manual. Pp. 206. N.Y.: Nat. Library 
Press. 1938. 

Illmer, Fritz, Treubruch, Verrat und Felonie im deutschen Strafrecht. Pp. .79. 
Würzburg: Triltseh. 1937. 

Jenks’ digest of civil law. 3rd ed. 2 vols. London: Butterworth. 1938. 

Kanner, M. Le droit simple et complet. Paris: Libr. gén. de droit et de juris. 
1938. 

Keeton, Q. W. An introduction to equity. Pp. 272. London: Pitman. 1938. 


624 THE AMERICAN POLITICAL SCIENCE REVIEW 


Klöckner, Adolf. Das Grundrecht der Religionsfreiheit im nationalsozialistischen 
Staat. Pp. 60. Hamburg: Evert. 1937. 

Lenczowski, Georges. Contribution à l'étude des obligations contractuelles en 
droit international privé. Pp. 152. Paris: Domat-Montchrestien. 1938. 

Le-Mon. Le divorce en France. Pp. 148. Paris: Domat-Montchrestien. 1938. 

Lorenzen, Ernest G. Cases and materials on the conflict of laws. 4th ed. St. Paul 
(Minn.): West Pub. Co. 1937. ° 

Mahler, Walter. Spionage und ihre strafrechtliche Bekampfung im schweizer- 
ischen Recht. Pp. 214. Zürich: Orell Füssli. 1937. 

Marsto®™® William M. The lie detector test. Pp. 179. N.Y.: Richard R. Smith. 
1938. 

Meyn, Hedwig. Zur Frage der Abgrenzung von Justiz- und Verwaltungszustand- 
igkeit im neuen Staat. Pp. 58. Gütersloh, Westf.: Thiele. 1937. 

O’ Donnell, May G. James Wilson and the natural law background of positive 
law. Pp. 40. N.Y.: Fordham Univ. Press. 1937. 

Page, Leo. Crime and the community. Pp. 893. London: Faber. 1938. 

Picot, Jean. La cour commerciale (commercial court de Londres). Pp. 190. Paris: 
Rousseau. 1938. 

Pracht, Karl. Der Gesetzesvorspruch. Pp. 118. Erlangen-Bruck: Krahl. 1937. 

Radin, Maz. The law and Mr. Smith. Pp. 333. Indianapolis: Bobbs-Merrill. 
1938. 

Ricard, J. D. Droit et jurisprudence en matiére de postes, télégraphes, télé- 
phones. Vol. 3: Les usagers des services des P.T.T. et l’usage de ces services. Pp. 
555. Paris: Sirey. 1937. 

Schmitt, Rudolf. Die Freizügigkeit unter bes. Berticks. d. subjektiven öffent- 
lichen Rechtes d. Freizügigkeit. Pp. 57. Coburg: Tageblatt-Haus. 1937. 

Schwarzenbach, Hans. Die englische Civiljury. Pp. 90. Ziirich: Frey. 1936. 

Sherman, Charles P., ed and tr. Epitome of Roman law in a single book. Pp. 357. 
N.Y.: Baker, Voorhis & Co. 1987. 

Taylor, E. Miles, and Griffiths, O. A summary of the law of arbitrations and 
awards. 6th ed. Pp. 122. London: Textbooks, Ltd. 1938. 

Teyiaud, G. De usurpation de pouvoir en droit administratif. Pp. 133. Paris: 
Domat-Montchrestien. 1937. 

Wigmore, John H. The science of judicial proof. 3rd ed. Pp. 1065. Boston: 
Little, Brown. 1937. 


Articles 


Administration of Justice. Judicial process at its worst. W. I. Jennings. Modern 
Law Rev. Sept., 1937. 
. The causes of popular dissatisfaction with the administration of justice. 
Roscoe Pound. U. S. Law Rev. Jan., 1938. 
. Science and justice. Justice Humphreys. Medico-Legal and Criminol. 
Rev. Jan., 1988. 
. Our main order of business; the administration of justice. Arthur T. 
Vanderbilt. Am. Bar Assoc. Jour. Mar., 1938. 

Administrative Law. Administrative law and administrative jurisdiction. 
W: I. Jennings. Jour. of Comp. Legis. and Int. Law. Feb., 1938. 
. Administrative policies and the courts. James M. Landis. Concepts and 
policies in Anglo-American administrative law theory. Ralph F. Fuchs. Administra- 
tive justice and the réle of discretion. Robert M. Cooper. Administrative finality 
and federal expenditures. Harvey C. Mansfield. The securities exchange act of 1934; 
an experiment in administrative law. Roland L. Redmond. Prospectus for the fur- 














RECENT PUBLICATIONS OF POLITICAL INTEREST 625 


ther study of federal administrative law. A. H. Feller. Appealability of adminis- 
trative orders. Yale Law Jour. Feb., Mar., 1938. 

Admiralty Law. The admiralty law of salvage. G. H. Robinson. Cornell Law 
Quar. Feb., 19388. 

Advisory Opinions. The constitutionality and utility of advisory opinions. 
J. F. Davison. Univ. of Toronto Law Joug. Vol. 2, no. 2. 1938. 

Air Law. L’espace aérien. O. Jallu. Rev. Gén. de Droit Aérien. July—Sept., 
1937. 





. Proposed law of air-flight. Paul M.Gohehn and Others. Jour. of Air Law. 

Oct., 1937. =. 
Bar. The “unauthorized practice of law” controversy. Symposium. Law and 

Contemp. Probs. Winter, 1988. 

. The obligation of the lawyer in maintaining a constitutional democracy. 

Robert L. Stearns. Rocky Mt. Law Rev. Dec., 1937. 

. Codperation between press, radio, and bar. Paul Bellamy, Stuart Perry, 

and Newton D. Baker. Jour. of Crim. Law and Criminol. Jan.—Feb., 1938. 

—. Civilization looks to the lawyers. Irving H. Flamm. Am. Federationist. 

Feb., 1938. 














. Some problems of the Indiana bar. Louden L. Bomberger. Ind. Law Jour. 
Feb., 1938. 





. Legal ethics and professional discipline. H. W. Arant. The law isa jeal- 
ous mistress; a popular fallacy. J. W. Planck. The house of law in a time of change. 
L. K. Garrison. The bench and bar of America have kept the faith. John C. Knoz. 
Am. Bar Assoc. Jour. Feb., Mar., 1938. 

. The lawyer’s place in the codrdination of government and business. 
J. K. Javits. Commercial Law Jour. Mar., 1938. 

. The duties of a lawyer. G. H. Armistead, Jr. Formula for building a 
better bar. J. E. Brenner. Tenn. Law Rev. Apr., 1938. 

Civil Law. The Louisiana civil law in the light of its origin and development. 
Robert Lee Tullis. Univ. of Toronto Law Jour. Vol. 2, no. 2. 1938. 

Civil Rights. The federal bill of rights and the fourteenth amendment. Vernon 
L. Wilkinson. Georgetown Law Jour. Jan., 1938. 

. Civil rights in Ohio. H. Kenneth Hutchinson. Univ. of Cincinnati Law 
Rev. Jan., 1938. 

. The civil liberties union; political or nonpartisan? Harold Lord Varney 
and Ernest Sutherland Bates. Forum. Apr., 1938. 

. Reasonable search and research. John Barker Waite. Univ. of Pa. Law 
Rev. Apr., 1938. 

Common Law. A scale of values in the common law. Richard O’ Sullivan. Modern 
Law Rev. June, 1937. 

Conflict of Laws. Scotland and the common law system of private international 
law. A. H. Charteris. Australian Law Jour. Feb., 1938. 

Crime. Regions of criminal mobility. Stuart Lottier. Recent developments in 
judicial criminal statistics. Ronald H. Beattie. Twelve thousand criminals. J. Asa 
Shield. Psychiatry and prevention of sex crimes. Frederic Wertham. Jour. of Crim. 
Law and Criminol. Jan. —Feb., Mar.—Apr., 1938. 

. On crime. Homer Cummings. Law Society Jour. Feb., 1938. 

. A citizen’s part in crime prevention. Ill. Mun. Rev. Mar., 1938. 

. Defective social intelligence as a factor in crime. ‘Pauline V. Young. 
Am. Sociological Rev. Apr., 1938. 

Criminal Law. The new criminal code for Palestine. Norman Bentwich. Jour. of 
Comp. Legis. and Int. Law. Feb., 1938. ‘ 
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Delinquency. Juvenile delinquency. John L. McBride. New Jersey. Municipali- 

ties. Mar., 1938. 

Domicile. De la notion de domicile en droit comparé (France et Angleterre). 

M. Y. Cordier. Jour. du Droit Int. Nov.—Dec., 1937. 

. Double domicile. David Tannenbaum. So. Calif. Law Rev. Mar., 1938. 
Equity. Is equity decadent? William F. Walsh. Minn. Law Rev. Mar., 1938. 
Evidence. The medical witness. Arthur E. Jalland. Medico-Legal and Criminol. 

Rev. Jan., 1938. 

. The problem of human testimony. John V. Barry. Admissibility of 

statement? made by accused persons. T. P. Fry. Australian Law Jour. Jan., Feb., 

1938. 

Freedom of Press. Freedom of the press and of the mails. Eberhard P. Deutsch. 

Mich. Law Rev. Mar., 1938. 

Holmes. Oliver Wendell Holmes; lawyer. Harry C. Shriver. Am. Bar Assoc. 

Jour. Feb., 1938. 

Judiciary. Democracy and the judiciary. R. Clive Teece. Australian Law Jour. 

Feb., 1938. 

. Lincoln and the courts of the District of Columbia. F. L. Bullard. The 

independent judiciary and its mission. Chief Justice Cureton. The federal judiciary. 

John J. Parker. Am. Bar Assoc. Jour. Feb., Mar., 1938. 

. Constitutional changes proposed by the judicial council. N.Y. Bar 

Assoc. Bull. Mar., 1938. 

. Magistrates’ courts of the city of New York; jurisdiction, powers, and 

duties of magistrates. Anna M. Kross and Harold M. Grossman. Brooklyn Law 

Rev. Mar., 1938. 

Jurisprudence. The problems of a functional jurisprudence. Felix S. Cohen. 

Modern Law Rev. June, 1937. 

. Jurisprudence, the crown of civilization. D. J. Swift Teufelsdréckh. 

Univ. of Chicago Law Rev. Feb., 1938. 

. Fifty years of jurisprudence (concluded). Roscoe Pound. Harvard Law 

Rev. Mar., 1938. 

. Sir John Salmond’s “jurisprudence” and some reflections. G. D. Valen- 

tine. Jurid. Rev. Mar., 1938. 

Jury. The incidence of jury trial during the past century. R. M. Jackson. Modern 

Law Rev. Sept., 1937. 

. Jury trial in will cases in Minnesota. Edward S. Bade. Minn. Law Rev. 

Mar., 1938. 

Law Reform. Law reform in England. Francis A. Vallat. Univ. of Toronto Law 

Jour. Vol. 2, no. 2. 1938. 

Legal Education. Legal education. R. Yorke Hedges. Australian Law Jour. 

Feb., 1938. 

. University legal education and the American bar. Arthur T. Vander- 

bilt. Institutes and courses for practicing lawyers. Will Shafroth. Practising law 

courses. H. P. Seligson. Am. Bar Assoc. Jour. Feb., Mar., 1938. 

. The methods and direction of American legal education. Lewis C. 

Cassidy. Jurid. Rev. Mar., 1938. 

. A survey of legal education in the south. Symposium. Tenn. Law Rev. 

Apr., 1938. 

Legal Philosophy. Theories of law and justice of fascist Italy. Julius Stone. 

Modern Law Rev. Dec., 1937. 

. The revolution of Chinese legal thought. M. H. van der Valk. Pacific 

Affairs. Mar., 1938. 
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. The natural law, precedent, and Thurman Arnold. Edward H. Levi. 
Va. Law Rev. Apr., 1938. 
. Recht und Sittlichkeit. Hans Liermann. Archiv. des öffent. Rechts. 
Vol. 29, no. 2. 1938. 
. Norm und Wille. Zdenko Neubauer. “Au commencement” de la théorie 
du droit. D. G. Rengers Hora Siccama. Klassenbegriffe und Ordnungsbegriffe im 
Rechtsdenken. Gustav Radbruch. Rev. Int. Théorie Droit. Vol. 12, no. 1. 1938. 
. Folklore juridique. René Maunier. Rapports du droit et de la sociologie. 
Henri Lévy-Bruhl. La règle de droit et le pouvoir. Georges Burdeau. Le droit naturel 
chez Aristote. Mag Salomon. Archives Philos. Droit et Sociol. Jurid. Vo#7, no. 3-4. 
1937. 

Marriage. Nullity of marriage in canon law and English law. W. L. Scott. Univ. 
of Toronto Law Jour. Vol. 2, no. 2. 1938. 
. Matrimonial domicil and the contract of marriage. Ronald H. Graveson. 
Jour. of Comp. Legis. and Int. Law. Feb., 1938. 

Penology. Concerning proposed legislation for the commitment of sex offenders. 
W. S. Stewart. John Marshall Law Quar. Mar., 1938. 
. Responsibility and punishment. Ledger Wood. Public opinion and the 
individualized treatment of criminals. Logan Wilson. Surgical treatment as sex 
crime prevention measure. Marie E. Kopp. A survey of the intelligence of Illinois 
prisoners. Andrew W. Brown and A. A. Hartman. Leadership phenomena in a prison 
community. Donald Clemmer. Jour. of Crim. Law and Criminol. Jan.—Feb., Mar.— 
Apr., 1938. 

Probate. Origin and development of probate practice. Samuel E. Bartlett. 
Jour. Bar Assoc. of Kan. Feb., 1938. 

Probation. The organization of a probation program. J. Herbert Geoghegan. 
Jour. of Crim. Law and Criminol. Mar.—Apr., 1988. 

’ Procedure. Summary trials of indictable offenses in Alberta. Arthur Beaumont. 

Jour. of Crim. Law and Criminol. Jan.—Feb., 1938. 
. The new federal rules and Indiana procedure. Bernard C. Gavit. Ind. 
Law Jour. Feb., 1938. 
. Reform in judicial procedure. W. D. Mitchell. Supreme court adopts 
rules for civil procedure in federal district courts. Am. Bar Assoc. Jour. Feb., Mar., 
1938. 

Radio. Radio defamation—slander or libel? Edward J. Hickey, Jr. George- 
town Law Jour. Jan., 1938. 

Rule of Law. The rule of law; a revaluation. William Ebenstein. Wis. Law Rev: 
Mar., 1938. 

Water Rights. Appropriation of water in arid regions. W. A. Stephenson. South- 
western Soc. Sci. Quar. Dec., 1937. 


LOCAL GOVERNMENT 
Books 

American Society of Planning Officials. New horizons in planning; proceedings 
of the national planning conference, Detroit, Michigan, June 1-3, 1937. Pp. 178. 
Chicago: Author. 1937. 

Forbes, J., ed. Municipal year-book and encyclopaedia of local government 
administration. Pp. 1704. London: Municipal Journal. 1938. 

Heap, D. Planning law for town and country. Pp. 228. London: Sweet & Max- 
well. 1938. 

James, Harlean, ed. American planning and civic annual. Pp. 404. Wash.: Am. 
Planning & Civic Assoc. 1937. 
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Local government manual and directory, 1938. Pp. 1136. London: Knight. 
1938. 

Maurer, Georg. Die Aufgaben der Gemeinde und ihre Durchsetzung- Pp. 64. 
Würzburg: Mayr. 1937. 

Walker, Mabel L. Urban blight and slums. Pp. 442. Cambridge (Mass.): Har- 
vard Univ. Press. 1938. 


Articles 


- Accounting. City accounting and auditing. Kan. Govt. Jour. Mar., 1938. 

Airports. The problem of airport size. Fred D. Fagg, Jr. The financial problems 
of the municipal airport. Alfred MacDonald. Jour. of Air Law. Oct., 1937. 

Bossism. Boss Hague. Sutherland Denlinger. Forum. Mar., 1938. 

Budgeting. Why a municipal budget? O. W. Diehl. Ill. Mun. Rev. Mar., 1938. 
. Balancing state, county, and city budgets. C. S. Peterson. Va. Mun. 
Rev. Mar., 1938. 

City Clerk. The municipal clerk. G. C. Skillman. New Jersey Municipalities. 
Feb., 1938. 

City Government. Municipal holdback straps. William P. Capes. Nat. Mun. 
Rev. Feb., 1938. 

. A woman looks in retrospect at public service. Mildred W. Cranston. 
Legislative organization of Oregon cities. Wayne Woodmansee. Western City. 
Mar., 1938. 

City Manager. The manager plan in suburbia. Miriam Roher. Nat. Mun. Rev. 
Apr., 1938. 

County Government. Strengthening county government in Virginia through 
the board of supervisors. John H. Powell. The magnitude of the counties’ business. 
Charles J. Calrow. Va. Mun. Rev. Feb., Mar., 1938. 

. Trends in county government: James E. Pate. Social Forces. Mar., 











1938. 





. County manager government in Virginia. Charles J. Calrow. Michigan’s 
county government, 1938. J. M. Leonard. Nat. Mun. Rev. Mar., Apr., 1988. 

Debt. For debt service; nothing. Douglas Doubleday. Nat. Mun. Rev. Feb., 
1988. 





. Municipal debt limitation in Illinois. O. N. Foreman and E. N. Cleary: 
Il. Mun. Rev. Mar., 1938. 

Education. The study of local school units in ten states. Henry F. Alves. Nat. 
Mun. Rev. Feb., 1938. 

Federal-Local Relations. Recent developments in federal-municipal relation- 
ships. E. H. Foley, Jr. Univ. of Pa. Law Rev. Mar., 1938. 

Finance. Conditional sales contracts in municipal purchases; financing self- 
liquidating activities. Ambrose Fuller. Legal Notes on Local Govt. Mar., 1938. 
. Appraising municipal credit, II and ITI. Basil C. Rodes. Bankers’ Mag. 
Mar., Apr., 1938. 

Germany. Entwicklungstendenzen der gemeindlichen Selbstverwaltung. Kurt 
Jeserich. Zeitschrift gesamte Staatswissenschaft. Vol. 98, no. 2. 1938. 

Health. New York fights syphilis. Philip Hamburger. Nat. Mun. Rev. Feb., 
1938. . 

Housing. Housing and housing finance in American cities. Monthly Labor Rev. 
Feb., 1938. 








. Louisville and Lexington housing commissions assume operation and 
management. Ky. City. Feb., 1938. 
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. The effects of slum clearance and rehousing on family and community 
relationships in Minneapolis. F. Stuart Chapin. Am. Jour. of Sociol. Mar., 1938. 

Inspection. Yardsticks applied to inspectional activities. W. C. Peterson. Pub. 
Management. Mar., 1938. 

Kansas City. Kansas City will try again. Walter Matscheck. Nat. Mun. Rev. 
Feb., 1938. 

Law. Municipal liability for patent infringement. Harry Sommers. Am. Bar 
Assoc. Jour. Feb., 1938. 

New York. A new administrative code for New York City. Reuben A. Lazarus: 
Nat. Mun. Rev. Feb., 1938. d 

Parking Meters. Parking meters. Charles H. Weber. Ill. Mun. Rev. Mar., 1938. 
. Eliminating business-district congestion in Toledo. Paul S. Robinette. 
Am. City. Mar., 1938. 

Personnel. A suggested retirement system for employees of small municipalities. 
A suggested municipal retirement system. Wm. H. Sherman. Minn. Municipalities. 
Mar., Apr., 1938. 

Planning. Replanning moves forward in St. Paul. George H. Herrold. City plan- 
ning should include school-plant planning. N. L. Engelhardt. Am. City. Mar., 
1938. 

Police. Scientific aids to police work. Medico-Legal and Criminol Rev. Jan., 
1938. 








. A scale to measure effectiveness of police functioning. Spencer D. 
Parratt. Jour. of Crim. Law and Criminol. Jan.—Feb., 1938. 
. Two-way police radio communication. E. G. Conroy. Minn. Munici- 
palities. Feb., 1938. 
. How to do police training. Mich. Mun. Rev. Feb., 1938. 
. Police radio coöperation. Nelson A. Kieb. New Jersey Municipalities; 
Mar., 1938. 
. Municipal police organization. R. Weldon Cooper. Southwestern Soc. 
Sci. Quar. Mar., 1938. 
. Jersey City’s pioneer two-way police radio. Daniel Casey. Am. City. 
Mar., 1938. 
Public Works. New life in public works. J. L. Parsons. Am. City. Mar., 1938. 
Relief. The indigent transient problem. Frank L. Shaw. New Jersey Munici- 
palities. Feb., 1938. 
. What turning relief back to the local community meant in Cincinnati. 
Ellery F. Reed. Social Service Rev. Mar., 1938. 
. Outdoor relief administration. John Moss. Local Govt. Admin. Mar., 























1938. 

Reporting. The newspaper man looks at city hall. Hal Hazelrigg. Pub. Man- 
agement. Mar., 1938. ` 

Sanitation. Incinerators for garbage and refuse disposal, II. H. S. Hersey. Am. 
City. Mar., 1938. 
. Sewage treatment for small communities. W. H. Hillier. The “‘Garchey” 
system of house refuse disposal. E. T. Swinson. Local Govt. Admin. Mar., 1938. 

State-Local Relations. Maine’s emergency municipal finance board. J. W. 
Fleming and R. H. Owsley. Centralization in Pennsylvania. H. F. Alderfer. State as- 
sistance to cities in highway building. W. W . Crouch. Nat. Mun. Rev. Mar., Apr., 
1938. 








. Centralism versus localism in the community. Carle C. Zimmerman. 
Am. Sociological Rev. Apr., 1938. 
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Taxation. An inventory of Baltimore’s tax savings department. Hugh A. 
Bone. Nat. Mun. Rev. Mar., 1938. 

Tokyo. The administration of Tokyo. Harry Goetz. Local Govt. Admin. Mar., 
1938. 

Traffic Regulation. Portland studies problems in traffic control. Ormond R. 
Bean. Western City. Feb., 1938. 
. County safety competition. Fred A. Toombs. Bend down the death line. 
New Jersey Municipalities. Feb., Mar., 1988. 
. Must traffic creep in city streets? Maxwell Halsey. Nat. Mun. Rev. 
Mar., 1938. 








. No parking. Arthur Pound. Atlan. Mo. Mar., 1988. 
. ‘‘Where’s the fire?” Philip Boyer, Jr. Let’s reward safe drivers. Earnest 
Elmo Calkins. Am. Mag. Mar., Apr., 1938. 

Transportation. The Toronto transportation commission. John Thurston. Jour. 
of Land and Pub. Util. Econ. Feb., 1938. 

Urbanization. Migration and the growth of cities, Harold F. Dorn. Social Forces. 
Mar., 1938. 

Utilities. New York municipal utilities put on a sound basis. Harry Baker. Am. 
City. Mar., 1938. 

Water Supply. Some economic aspects of the municipal water plant. Edward 
H. Ruehl. Va. Mun. Rev. Feb., 1938. 








POLITICAL THEORY AND MISCELLANEOUS 


Books 


Alberty, H. B., and Bode, B. H., eds. Educational freedom and democracy. Pp. 
-299. N.Y.: Appleton-Century. 1938. 

Alien, J. W. English political thought, 1603~1660. Vol. 1. Pp. 585. London: 
Methuen. 1938. 

Barker, Ernest. The citizen’s choice. Pp. 194. N.Y.: Macmillan. 1938. - 

Belaunde, Victor A. Bolivar and the political thought of the Spanish American 
revolution. Pp. 475. Baltimore: Johns Hopkins Press. 1938. 

Brockway, Fenner. Workers’ front. Pp. 254. London: Secker.& Warburg. 1938. 

Browder, Earl R. The people’s front. Pp. 354. N.Y.: Int. Pubs. 1938. 

Bryant, Arthur. Humanity in politics. Pp. 409. London: Hutchinson. 1938. 

Burckhardt, Meinhard F. Der Begriff des freien Ermessens. Pp. 173. Bleicherode 
a. H.: Nieft. 1937. 

Carr-Saunders, A. M., and Others. Consumers’ coéperation in Great Britain; 
an examination of the British coéperative movement. Pp. 566. London: Allen & 
Unwin. 1938. 

Chauvel, G. Les notions d’état et de nationalité au Maroc. Pp. 214. Casablanca: 
Farraire. 1937. 

Clarke, Fred, and Others. Church, community, and state i in relation to education. 
Pp. 246. London: Allen & Unwin. 1938. 

Daniels, John. Codperation; an American way. Pp. 399. Nae Covici, Friede. 
1938. 

De la Saudee, J. de Bivort. Communism and anti-religion, 1917-1937. Pp. 136. 
London: Burns, Oates, & Washbourne. 1938. 

Digby, Margaret. Producers and consumers; a study in codperative relations. 
2nd ed. rev. Pp. 260. London: King. 1938. 

Douglass, Paul F., ed. Consumer credit. Pp. 276. (Annals of Am. Academy of 
Political and Social Science, Mar., 1938). Phila.: Am. Acad. of Pol. & Soc. Sci. 


Ld 
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Feely, Raymond T. Communism and union labor. 2nd ed. Pp. 48. N.Y.: Paulist 
Press. 1937. 

Haldane, J. B. S. Heredity and politics. Pp. 202. N.Y.: Norton. 1938. 

. Heimann, Eduard. Communism, fascism, or democracy? Pp. 288. N.Y.: Norton. 
1938. 

Hodgkins, George W. A guide to newer methods in teaching the social studies. 
Pp. 75. Cambridge (Mass.): Nat. Council for the Social Studies. 1937. 

Jeffcock, W. P. Agricultural politics, 1915-1938. Pp. 140. London: W. E. Harrison 
& Sons. 1937. 

Leffon-Montels, Marcel. Les étapes du capitalisme. Pp. 208. Paris: Bayot. 

Lloyd, Christopher. Democracy and its rivals; an introduction to modern political 
theories. Pp. 283. N.Y.: Longmans. 1938. 

Pirou, G. Essais sur le corporatisme. Pp. 172. Paris: Sirey. 1938. 

Perrouz, F. Capitalisme et communauté de travail. Pp. 346. Paris: Sirey. 1938. 

Roberis, Morley. Biopolitics; an essay on the psychology, pathology, and politics 
of the social and somatic organism. Pp. 240. London: Dent. 1938. 

Sorokin, Pitirim A. Social and cultural dynamics. 3 vols. London: Allen & 
Unwin. 1988. 

Sturzo, Luigi. Morality and politics, London: J. Clarke. 1938. 

Veritas. Pro-war communism! Pp. 48. Brooklyn (N.Y): Advance Pubs. 1937. 


Articles 


Capitalism. On the theory of capital; a rejoiner to Professor Knight. Nicholas 
Kaldor. Econometrica. Apr., 1938. 

Codperatives. The north star co6perative. John I. Kolehmainen. Am. Federa- 
tionist. Feb., 1938. 
. Codperative telephone associations, 1936. Florence E. Parker. Monthly 
Labor Rev. Feb., 1938. 
. A survey of farmers’ codperative marketing and purchasing associations 
in Missouri. Herman M. Haag. Southwestern Soc. Sci. Quar. Mar., 1938. 
. Consumers’ coöperation in America. E. R. Bowen. Jour. of Educ. Sociol. 











Mar., 1938. 

Democracy. Time fights on the side of democracy. Simeon Strunsky. Int. Concil. 
Feb., 1938. 
. Democracy v. dictatorship. Sir Thomas Moore. Empire Rev. Mar., 1938. 
. The American way; a voice from the left. Carl Dreher. The American 
way; the two fundamentals, Gerald W. Johnson. Harper’s. Mar., Apr., 1938. 

Dictatorship. Security in a cage. Pearl S. Buck. Survey Graphic. Mar., 1938. 
. Dictatorship. F. L. Lucas. Fortnightly. Apr., 1938. 

Economic Philosophy. The economic theory of wage regulation. Paul H. 
Douglas. Univ. of Chicago Law Rev. Feb., 1938. 
. Political economy vs. individualistic economics. Richard A. Lester. The 
significance of Marxian economies for present-day economic theory. Wassily Leon- 
tief. The significance of Marxian economics for current trends of government 
policy. Leo Rogin. Am. Econ. Rev. Mar., 1938, and supp. 
. Concepts of taxable income, I. Paul H. Wueller. Pol. Sci. Quar. Mar., 

















1938. 





. Do free markets make free men? Maz Lerner. Southern Rev. Spring, 
1938. 

Fascism. Fascism versus popular front. Toshio Shiratori. Contemp. Japan. 
Mar., 1938. 
. Education under fascism. C. F. Stecher. Soc. Studies. Apr., 1938. 
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Government and Business. Entre la concurrence et le monopole; étude sur 
quelques travaux théoriques récents. Laurence Ballande. Rev. Econ. Pol. Jan— 
Feb., 1938. 

~, Some problems of price maintenance. T. H. Sileock. Econ. Jour. Mar., 





1938. 





. Do government price controls work? Carl F. Goerdeler. For. Affairs. 
Apr., 1988. 
. Freedom and the economic system. F. A. von Hayek. Contemp. Rev. 
Apr., 1938. . 

Liberty. Liberty; weasel word. Joseph A. Leighton. Am. Scholar. Winter, 1938. 
. The assault on freedom. St. John Ervine. Am. Mercury. Mar., 1938. 

Political Philosophy. Die Totalitat des Staates bei Hobbes. Helmut Schelsky. Der 
totale Staat als Moment des Staates. G. D. Daskalakis. Archiv. f. Rechts- und 
Sozialphilosophie. Jan., 1938, 
. Il secolo XIX e lo stato totalitario del presente. Gerhard Leibholz. Riv. 
Int. di Filos. del Diritto. Jan.—Feb., 1938. 
. Die Wirtschaftstheorie als politisehe Wissenschaft. Georg Weippert. 
Der absolute Idealismus Julius Binders im Lichte Hegels. Walther Schönfeld. Die 
Bedeutung der vélkischen Sitte in Hegels Staatsphilosophie. Karl Larenz. Rede 
über Fichte. Arnold Gehlen. Zeitschrift gesamte Staatswissenschaft. Vol. 98, nos. 
1 and 2, 1987, 1938. 
. Georges Sorel und der autoritiire Staat des 20. Jahrhunderts. Rainer 
Heyne. Archiv. des öffent. Rechts. Vol. 29, no. 2. 1938. 

Politics. The relation of skill politics to class politics and national politics. 
Harold D. Lasswell. Chinese Soc. and Pol. Sci. Rev. Oct.—Dec., 1937. 

Press. Correspondents in Spain. L. A. Fernsworth. Current Hist. Mar., 1938. 

Propaganda. Propaganda or art? Madaleine B. Stern. Sewanee Rev. Oct.~Dec. 
1937. 




















. Why a “liberal-democratic” state? F. R. Glasener. Soc. Studies. Feb., 
1938. 





. Government by mimeograph. Lawrence Sullivan. Atlan. Mo. Mar., 
1938. 





. Hot-air castles in Spain. Fletcher Pratt. Am. Mercury. Apr., 1938. 

Public Opinion. Public opinion in our cities. George Gallup. Nat. Mun. Rev. 
Feb., 1938. 
. Quantitative methods in polities. Stuart A. Rice. Government and the 
sampling referendum. George Gallup. Jour. Am. Statistical Assoc. Mar., 1938. 
. Fortune quarterly survey. Fortune. Apr., 1938. 
. Money spent for play; an index of opinion. Julius Weinberger. Sugar 
and public opinion. John E. Dalton. Administration of the social gospel. Lewis A. 
Dexter. The Wisconsin political forum. Harold A. Engel. Pub. Opinion Quar. Apr., 
1938. 

Radio. Radio in Europe. Cesar Saerchinger. Atlan. Mo. Apr., 1938. 

Social Philosophy. The shadow world of Thurman Arnold. Maz Lerner. Yale 
Law Jour. Mar., 1938. 

Social Research. Interviewing in social research; basic problems of the first 
field trip. J. E. Hulett, Jr. Social Forces. Mar., 1938. 
. Social research as a basis for federal work projects. David M. Maynard. 
Social research; an arm of government. A. A. Smick. Sociology and Soc. Research. 
Mar.—Apr., 1938. 

Social Science. Social scientists and publie affairs. Paul T. Homan. Chinese 
Soc. and Pol. Sci. Rey. Oct.—Dec., 1937. 
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. The aims of civic education. O. D. Weeks. Social studies for citizenship. 
C. C. Ball. The social studies in the changing curriculum. F. C. Ayer. The civic edu- | 
cation of English youth. J. M. Gaus. Education. Mar., 1938. 

Social Security. Social security as a function of society. J. H. Kolb. Rural 
Sociclogy. Mar., 1938. 

Statistics. Statistical bias in primary data and public policy. A. F. Hinrichs. 
Jour. Am. Statistical Assoc. Mar., 1938. ° 


GOVERNMENT PUBLICATIONS 


MILES O. PRICE 
Law Library, Columbia University 


AMERICAN 


Congress 
House of representatives. Library. Index of congressional committee hearings prior 
to January 3, 1935, in House Library, and supplement for 74th Congress prior to 
Jan. 5, 1937; compiled by W. Perry Miller, C. Malcolm Hevenor, and E. W. Hale, 
Jr. Washington: Govt. Ptg. Off., 1937. 567 p. Cloth. $2.00. 
Interstate and foreign commerce commitiee. Sales tax and fair trade practices; hear- 
ings before subcommittee, 75th Congress, 3d session, on H, R. 4214, to regulate 
sales in interstate commerce, H. R. 4722, to prevent manufacturers of products 
from offering for sale and selling same at retail in certain cases. Washington: Govt. 
Ptg. Off., 1938. 257 p. 25c. 
Ways and means committee. Proposed revision of revenue laws, 1938; report of sub- 
committee, 75th Congress, 3d session. Washington: Govt. Ptg. Off., 1938. 91 p. 
10e. 
Senate. Education and labor committee. Labor and laboring classes. Violations of 
free speech and rights of labor, index to hearings . . . to investigate violations of 
right of free speech and assembly and interference with right of labor to organize 
and bargain collectively; index to parts 1 and 2. Washington: Govt. Ptg. Off., 
1938. 163 p. 15c. 
Executive agencies of the government, Select committee on investigation of. 
Investigation of executive agencies of the government; preliminary report pursu- 
ant to Senate resolution 217 (74th Congress); presented by Mr. Byrd. Washing- 
ton: Govt. Ptg. Off., 1937. xxxi+1229 p. $1.25. (Earlier pages constitute the pre- 
liminary report of the Byrd committee, The remainder is the complete report of 
the Brookings Institution which was retained by the Byrd Committee to make a 
survey of the agencies of the government. Some of the separate chapters have 
been listed in earlier issues of this department.) 
Government organization, Select committee on. Government organization, 
individual views to accompany S. 2970 (to provide for reorganizing agencies of 
government, extending classified civil service, establishing General Auditing 
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1938: Washington: Govt. Ptg. Off., 1938. 121 p. 15c. 

Equal rights for men and women; hearings before subcommittee, 75th 
Congress, 3d session, on S. J. Res. 65, proposing amendment to Constitution of 
United States relative to equal rights for men and women, Feb. 7-10, 1938. Wash- 
ington: Govt. Ptg. Of., 1938. 172 p. T5c. 

District of Columbia, Survey and study of entire tax structure of District of 
Columbia; letter from president, board of commissioners of District of Columbia, 
transmigéting report and recommendations of committees having had under con- 
sideration act to provide additional revenue for District of Columbia . .. Wash- 
ington: Govt. Ptg. Off., 1938. 9 p. 

Government Printing Office. Superintendent of documents. Political science; docu- 
ments, and debates relating to government, lobbying, courts, liquors, political 
parties, District of Columbia, list of publications for sale by superintendent of 
documents. Jan., 1988. Washington: Govt. Ptg. Off., 1938. 52 p. (Price list 54, 
23d edition.) 

Interstate commerce commission. Interstate commerce commission activities, 1887— 
1937 (with selected bibliography pertaining to history of Interstate commerce 
commission); prepared in bureau of statistics with coöperation of other bureaus 
of the commission. Washington: Govt. Ptg. Off., 1937. 269 p. Cloth, $1.00. (This 
document is invaluable for the student of administrative law relating to the 
Interstate commerce commission.) 





Labor Department 


Labor standards division. Survey of labor law administration; state and federal 
act on health, safety, and employment standards, Dec., 1987. 18 leaves (proc- 
essed). 


Library of Congress 
Bibliography division. Selected list of recent books and pamphlets on coöperation 
in United States and foreign countries; compiled by Grace Hadley Fuller. Dec., 
1937 (processed). 50 p. Free to institutions only. 
Legislative reference service. Creation of federal judiciary; review of debates in 
federal and state constitutional conventions, and other papers, prepared by G. J. 
Schulz; presented by Mr. Sheppard. Washington: Govt. Ptg. Off., 1938. 293 p. 
(S. Doe. 91, 75th Cong. 1st Sess.) 25e. An important publication on a controver- 
sial subject. 

State Department 
Coérdination, extension, and fulfillment of existing treaties between American 
states, convention between United States and other American republics; signed 
Buenos Aires, Dec. 23, 1936, proclaimed September 16, 1937. Washington: Govt. 
Ptg. Off., 1938. 40 p. (Treaty series 926) 10c. 


STATE AND. TERRITORIAL 
ILLINOIS 


Tax commission. Tax-rate limits of Illinois local governments as of August 1, 
1937. Springfield, 1937. 34 p. (mim.). 


KANSAS 


Legislative council. Research dept. Summary history of Kansas finance. Develop- 
ment of the tax system, with synopsis of receipts, expenditures, and indebtedness 


RECENT PUBLICATIONS OF POLITICAL INTEREST 635 


for the state and local governments. Research report. Topeka, 1937. xiii, 57 p., 
graphs, tables. : 

LOUISIANA ` 
State university. Workmen’s compensation law in Louisiana, a case: study, by 
Mayer. University, 1937. 254 p. $2.00. 


MINNESOTA 


University of Minnesota, Minneapolis. The administration of justice under the . 


Quebec act, by Hilda M. Neatby ... Minneapolis, University of Minnesota 
Press. 1937. 383 p. ° 

The unicameral legislature, by Alvin W. Johnson. Minneapolis, Univer- 
sity of Minnesota Press, 1938. 198 p. 


MISSOURI ; 
University of Missouri, Columbia. The administration of public printing in the 
states, by Estal E. Sparling. Columbia, 1937. 120 p. (University of Missouri 
Studies, v. 12, no. 4) 


NEW JERSEY 


Budget department. New Jersey state government. Containing information on the 

state, its functions, organization, and fiscal operation and related data. Issued 

as a supplement to the budget message of the governor for the fiscal year ending 
„June 30, 1939. Trenton, 1937. 409 p. 


NEW YORE 


Constitutional convention committee. This committee, under the chairmanship of 
Mr. Charles Poletti, is issuing twelve volumes for the use of the delegates to the 
constitutional convention. At this date, nine of the twelve have appeared, and a 
remarkable set of volumes they are. Since only a limited number of sets will be 
printed, those interested should communicate with Mr. Poletti at once if they 
wish copies. The address is 80 Center Street, New York City. 
I. New York state constitution annotated. 291, 155, 21 p. 
II. Amendments proposed to New York constitution 1895-1937. 1256 p. 
III. Constitutions of the states and United States. 1845 p. 
IV. State and local government in New York. 978 p. 
VI. Problems relating to bill of rights and general welfare. 685 p. 
VII. Problems relating to legislative organization and powers. 562 p. 
VIII. Problems relating to executive administration and powers. 474 p. 
IX. Problems relating to judicial administration and organization, 1177 p. 
XI. Problems relating to home rule and local government. 800 p. 
Executive department, Division of state planning. Directory of regional, county, and 
municipal planning organization, 1937. Albany, 1937. 45, 13 p. (mim.) 





NORTH CAROLINA 
University of North Carolina, Chapel Hill. Unicameral legislatures. Compiled by 
E. R. Rankin, Debate handbook. Chapel Hill, 1937. 94 p. (Univ. of N. C. exten- 
sion bulletin, v. 17, no. 3.) 

OHIO 
Northwest territory celebration commission, Marietta. History of the Ordinance of 
1787 and the old Northwest Territory (a supplementary text for school use). 
Marietta, 1937. 95 p. 
State University, Columbus. The life of John McLean, a politician on the United 
States Supreme court, by Francis P. Weisenburger ... Columbus, Ohio State 


- OREGON ` 


636 - THE AMERICAN POLITICAL SCIENCE REVIEW 


3 
University Press, 1937. 244 p. (Ohio state university studies . . . Contributions in 
history and political science, no. 15.) 
. Uniiversity of Oregon, Eugene. Bureau of municipal research and service. License 
arid. ogcupational taxes in twenty-eight Oregon cities. Eugene, 1937. 17 p. (mim.) 
A manual of procedure for fhe compilation of the ordinances of small 
Oregon cities, by William Hall. Eugene, 1937. 16 p. (mim.) 





WISCONSIN 
University of Wisconsin, Madison. 


Proceedings of the first Wisconsin conference on state and local organization 
for crime control... Feb. 24, 25, 26, 1937... Madison. 180 p. (mim.) 


FOREIGN AND INTERNATIONAL 
ARGENTINA 


Buenos Aires (Prov). Gobernador. Cómo se habla y se govierna en la primera 
provincia argentina. Buenos Aires, 1937. 

Ministero de gobierno. Reorganización y saneamineto de la policia de la 
provincia de Buenos Aires. Buenos Aires, 1937. 





BELGIUM 


Dévaluation du franc, Commission d'enquête parlementaire chargée de rechercher les 
responsabilités de la. Procés-verbaux des séances et documents. Paris, 1937. 


BRAZIL 


Archivo nacional. O arquivo nacional (1838-1938). Breve noticia historica, por 

Alcides Bezerra. Rio do Janeiro, 1938. 

Publicações ... no. 34: Ponta Ribéiro, Duarta da, memoria sobre o 

actual estado das relações do Imperio do Brazil com as republicas do Rio da 

Prota . . . 1829-1843 . . . Rio do Janeiro, 1937. 

Subsidios para a historfa do Arquivo nacional na commemoragcio do seu 

- primeiro centenário (1838-1938) o arquivo no império. Rio do Janeiro, 1937. v. 1. 
Relações exteriores, Ministerio das. Limites Brasil-Columbia ... Rio do Janeiro, 
1937. 








FRANCE 
Bouches-du-Rhône (Dept.) Archives. Les fonds des archives départementales des 
Bouches-du-Rhône. (Archives centrales de provence.) v. 1, 1937. 

GERMANY , 
Auswärtiges amt... . La politique extérieur de l’ Allemagne, 1870-1914 . . . Tome 
29. Berlin, 1937. 
Berlin. Oberbürgermeister. 700 Jahre Berlin . . . Im auftrage der Stadteverwaltung 
zur 700 Jahr-feier der reichshausstadt. Berlin, 1937. 

GREAT BRITAIN 
Palestine royal commission. Report of the Palestine royal commission presented by 
the secretary of state for the colonies . .. Geneva, 1937. 505 p. 

ITALY 


Camera fascista, Biblioteca. Bibliografia dell’ impero fascista. (Colonie e possedi- 
menta.) Rome, 1987. 


RECENT PUBLICATIONS OF POLITICAL INTEREST.. 637 


LEAGUE OF NATIONS 


Convention concerning the status of refugees coming from Gering. (Geneva, : 


February 10, 1938.) Geneva, 1938. 18 p. (XII. B. Bureaux interhationaux, 1988. 
XII. B, 1.) 


Report of the special committee set up to study the application’ of the prinċiples 


of the covenant, adopted by the Committee on February 2nd, 1928., Sonera, 
1938. 123 p. (VII. Political, 1938, VII. 1.) 


Secretariat, The council of the league of nations; composition, competence, pro- . 


cedure. Geneva, 1938. 141 p. plates. (A documented, illustrated, and well indexed 
account of the organization, powers, and procedure of the Council of thé League of 
Nations.) 


` 


OFFICERS OF THE 


AMERICAN POLITICAL SCIENCE ASSOCIATION 


President 


First Vice-President 
Edwin A. Cottrell, Stanford University 


Second Vice-President 
Henry R. Spencer, Ohio State University 


Third Vice-President 


Clarence A. Dykstra, University of Wisconsin 


Robert T. Crane, Social Science Research Council 


Secretary and Treasurer 
Kenneth Colegrove, Northwestern University 


EXECUTIVE COUNCIL 


President, Vice-Presidents, and Secretary-Treasurer ex-officio 


Frank J. Goodnow 
Albert Shaw 
Frederick N. Judson* 
James Bryce* 

A. Lawrence Lowell 
Woodrow Wilson* 
Simeon E. Baldwin* 
Albert Bushnell Hart 
W. W. Willoughby 
John Bassett Moore 
Ernst Freund* 


* Deceased 


FORMER PRESIDENTS 


Jesse Macy* 
Munroe Smith* 
Henry Jones Ford* 
Paul S. Reinsch* 


- Leo S. Rowe 


William A. Dunning* 
Harry A. Garfield 
James W. Garner 
Charles E. Merriam 
Charles A. Beard 
William B. Munro 


Finla G. Crawford, Syracuse University 
Claudius O. Johnson, Washington State College 
George F. Milton, Chattanooga, Tenn. 
Rinehart G. Swenson, New York University 
Roger H. Wells, Bryn Mawr College 

A. B. Butts, University of Mississippi 

John P. Comer, Williams College 

Arthur W. Macmahon, Columbia University 
Roscoe C. Martin, University of Alabama 
James K. Pollock,-University of Michigan 
Oliver P. Field, University of Minnesota 

Carl J. Friedrich, Harvard University 

Lane W. Lancaster, University of Nebraska 
Howard White, Miami University 

Francis G. Wilson, University of Washington 


Jesse S. Reeves 


. John A. Fairlie 


Benjamin F. Shambaugh 
Edward S. Corwin 
William F. Willoughby 
Isidor Loeb 

Walter J. Shepard* 
Francis W. Coker 
Arthur N. Holcombe 
Thomas Reed Powell 


Single numbers of the AMERICAN POLITICAL SCIENCE REVIEW 
are sold as follows: Vol. I-X, $1.50 each, except Nov., 1906, Feb., 1908, F eb., 
1909, and Aug., 1910, $10 each; Nov., 1908, Feb., May, Aug., and Nov., 1909, 
Aug., 1910, and Nov. 1911, $3.00 each; Nov., 1907, May, 1908, $2.00 each?” 
Vols, XI-XXV (1917-1931) $1.25 each, except Feb., 1928, and Nov., 1929, 
$3.00 each Feb. and Aug., 1917, Nov., 1924, Feb. and Nov., 1925, Feb., May, 
and Nov., 1927, Nov., 1928, May and Aug., 1929, Nov., 1930, and Feb., 1931, 
$1.50 each. Vols. XXVI and following, single numbers, $1.00 each, except 
Feb., 1932, June, 1934, Feb., Apr., June, Aug., and Oct., 1935, $1.50 each; Feb. 
and Dec., 1934, Dec., 1935, Feb., Apr., June, Aug., Oct., and Dec., 1936, $3.00 
each. General Index, Vols. I-XX, $2.00. Complete volumes VI-X, XII-XX, 
XXIV-XXVII, $5.00 per vol. Other prices for complete volumes on request. 


Postage extra. 


The Book of The States 


Do you ever want to know anything about: 


Any of the 48 state governments? 
How they are alike, how different? 
Or any official’s title or name? 
You'll probably find it here. Send for a circular, unless you're a reck- 


less devil—in which case send $2, the price of this splendid 400- 
page handbook. 


Dept. A-1, 1313 East 60th Street, Chicago. 


— 


The Council of State Governments 


: k 


i 








7 


Announcing 
THE GOVERNMENT 


OF 


* THE SOVIET UNION 


_By SAMUEL N. HARPER 
University of Chicago 


This excellent discussion extends far beyond the facts of government and politics. 
Soviet institutions are traced from those days of the World War when they 
emerged under Bolshevism from the Tsarism of the old Russian Empire. The 
reader is given also an exceptionally broad background not only in history, but 
more especially in the economic and social factors that have played so im- 
portant a role in determining the present political system in the Soviet Union. 
The various institutions and the actual processes of government are covered in 
detail, with special reference to the events and personalities that have contributed 
to their ra aih and modification. This treatment is noteworthy for its con- 
sistent emphasis upon the practical operation of political methods and policies, 
and their impact upon the individual. The relation of the Soviet Union to the 
present tension in world politics is discussed at several points of the analysis, 


Chapter Headings 


The Soviet Union as a Community Law-Making 


The Political Heritage Public Administration 
The Time-Table of the Revolution The Public Services 
Structural Features of the Soviet The State and the Individual 
System The Soviet Union in the World 
The Determination of Policy Bibliographical Note 
Index 204 pages $1.25 


Other Books in This Series 


THE FASCIST GOVERNMENT OF ITALY 


By Herbert W., Schneider, Columbia University $1.25 
THE GOVERNMENT OF SWITZERLAND 

By-William E. Rappard, University of Geneva i $1.25 
THE GOVERNMENT OF THE FRENCH REPUBLIC 

By Walter Rice Sharp, University of Wisconsin $1.25 


' (To be published in the Summer of 1938) 
THE GOVERNMENT OF GREATER GERMANY 


By James K. Pollock, University of Michigan $1.25 
(To be published in the Summer of 1938) 
A SOURCE BOOK ON EUROPEAN GOVERNMENTS $3.50 


(A selection of the fundamental political documents of these five nations, prepared by 
the five authors listed above) 


Further particulars, or examination copies of any of these books will be submitted upon 
request. 


D. Van Nostrand Company, Inc. 
250 Fourth Ave., New York City 





NEW HARVARD BOOKS 


Civil Liberties and Industrial Conflict 
By ROGER N. BALDWIN and CLARENCE, B. RANDALL 2 


Two leaders from opposite sides here discuss, independently, such stirring events 
and issues as Mr. Roosevelt's second election, the N L:R A, Fascism and Com- 
munism, cpllective bargaining, the C I O and A F L; sit-down strikes, picketing, 
and civil liberty for both employees and employers. $1.50 ` 


Business and Modern Society 
Edited by MALCOLM P. McNair and Howard T. Lewis 


Fourteen authorities from the Harvard Graduate School of Business Administra- 
tion here survey the wide range of problems faced by business management in 
the world of today, and present an expert analysis of the impact of social forces 
upon management conditions, $5.00 i 


The Theory of Investment Value 
By JOHN Burr WILLIAMS 


Representing the results of twelve years of practical experience in the stock 
brokerage and investment counsel business, this book is of immediate value to 
economists, bankers, trustees, and intelligent investors generally, Although it 
deals with,some of the subjects covered by the conventional texts on investment 
-analysis -arid the mathematics of finance, it is essentially a treatise on economic 
theory-in a field not covered by any other book. $5.00 


The Industrial Worker 
By T. NORTH WHITEHEAD 


Some years ago the Western Electric Company began a series of experiments that 
have laid the foundations for orderly research into the motives and activities of. 
men and women employed in industry. These two volumes constitute a dis- 
tinctly novel approach to the understanding of human beings in their relations 
to one another, and particularly in work situations. 2 vols., $5.00 mo 


Horatio Seymour of New York 
By STEWART MITCHELL 


“An exhaustive and scholarly biography of this wartime governor deserves wide 
attention through the intrinsic interest of the subject, the new material brought 
to light, and the author’s facility in presenting a personality and a career against 
a complicated background of state politics.” —Springfield Republican. $5.00 


HARVARD UNIVERSITY PRESS 


° Publishers of the Loeb Classical Library 
e Randall Hall, Cambridge, Massachusetts 





< 





The American 
- Political Science Review 


VOL. XXXII z; AUGUST, 1938 - NO. 4 


hoe 








THE ANTITHESIS OF NATURE AND ART, AND 


ROUSSEAU’S REJECTION OF THE 
THEORY OF NATURAL RIGHTS 


: HENRY V. 8. OGDEN 
we University of Michigan 





In spite of all that has been written about Rousseau’s political 
theory, he is still generally regarded as a proponent of the theory 
- of natural rights. His political writings are thought to contain an 
` exposition of that theory, and they are believed to have been highly 
influential in spreading it. Thus Professor Crane Brinton, writing 
in the Encyclopædia of the Social Sciences, says that although. 
Rousseau added little to the actual dogmas of the theory of natural 
rights, “he did much to give it proselyting strength” andthe “gave _- 
the doctrine of natural rights, hitherto endowed with the’solid... 
and effective but imaginatively limited prestige of nature as reality, : E 
as uniformity, and as the ‘‘golden mean,” the additional prestige - 
of nature as mystic strength, as magna mater.”! But it has already 
been shown that Rousseau’s political doctrine was neither well- 
known nor influential in France until the doctrine of natural rights 


"2: lost its vogue and the authoritarian doctrines of Robespierre and 
"> the extremists of 1793 superseded it.? As for England.and America, 


‘if we ‘may take Thomas Paine’s political theory as characteristic 


+ -of the-theory of natural rights as it flourished in the English-speak- 


ing countries during the last quarter of the eighteenth century, 

what similarity is there between the Rights of Man and Le contrat 

. social? Indeed it would be hard to see how Rousseau’s political 

writings could have propagated the theory of natural-rights, since 

they either explicitly reject it or ignore it. It is the purpose of this 
18. v. “Natural ‘rights. n 


2 See David Williams, “The Influence of Rousseau on Political Opinion, 1760- 
95,” English Historical Review, Vol. 17, pp. 414—430 (1983). 
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paper to point out that Rousseau did reject the doctrine of natural 
rights decisively, and to show how he came to.do so. 

The process by which Rousseau came to reject the theory of 
natural rights is recorded in the Discours sur lV érigine de Vinégalité 
(1755), and it is the same process by which he reasoned himself 
into a rejection of “nature” as the norm in his scale of ethical and 
political values.’ In order to understand this, it is necessary first to 
consider what the conception of the state of nature was as it ap- 
peared usually in the theory of natural rights, and what its con- 
nection with natural rights was. Then we must see how Rousseau 
changed the state of nature so that it was no longer possible for 
him to found civil rights on natural rights. Locke’s version of the 
theory of natural rights may be accepted as the best representative 
for our purposes. According to Locke’s Two Treatises of Govern- 
ment (1690), all men are in a state of nature who are not joined 
together in a civil society. They have their natural rights, but they 
are not able to enjoy them, because might can overcome right. - 
Consequently, they form a civil society, making a contract among 
themselves that they will give up one of their natural rights, 
namely, the right to enforce the law of nature, in return for which 
the state will procure them the enjoyment of the others. Now in 
this there is no antithesis of nature and art. The state of nature is 
distinct from civil society, but there is no contrast between a primi- 
tive state of nature and civilized society. Locke explicitly points 

‘out that modern states are in a state of nature with respect to each 
other, and it is clear that for him the state of nature is essentially 
a juristic rather than a cultural state. 

’ When Rousseau undertook his search into the origins of social 
inequality, this was the conception of the state of nature which he 
found prevalent. It is true that other writers’ conceptions of the 
state of nature implied the antithesis of nature and art to a con- 
siderable extent. Both Hobbes’s state of nature and that of Puffen- 
dorf were partly cultural conceptions.‘ Still, they were essentially 
juristic states of nature. They were designed as the basis of a politi- 
cal theory and not as a description of what the state of nature 

3 For a discussion of Rousseau’s rejection of nature as the norm in the Second 
Discourse and the anti-primitivistic strains in that essay, see A. O. Lovejoy, “The 
Supposed Primitivism of Rousseau’s Discourse on Inequality,” Modern Philology, 
Vol. 21, pp. 165-186 (1923). 

4 For Puffendorf’s conception of the state of nature, see his Of the Law of Nature 
and Nations, trans. by Basil Kennett (4th ed., London, 1729), Bk. II, ch. 2. 
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must have been culturally. Nor did they represent a thoroughgoing 
application of the-antithesis of nature and art. But for Rousseau, 
nature was always completely antithetic to art. He was of two 
minds as to which he regarded as the better, but he never wavered 
from the idea that they are antithetic to each other. When he con- 
sidered the juristic state of nature described by such authors as 
Hobbes, Puffendorf, and Locke, he found much in them that he 
could not regard as truly natural. The ‘trouble with such writers, 
he asserts in the foreword to the Second Discourse, is that they do 
not go far enough back in their search for the state of nature. They 
include, among other things, various psychological characteristics 
of man, such as cultivated reason and artificial passions, which be- 
long to civilized life. The true state of nature was the actual condi- 
tion in which man originally was, when he owed nothing whatever 
to his own efforts or to art. It was the state of man when he came 
straight from the hands of nature, when he possessed none of those 
attributes which he acquired in any way as a part of his later de- 
velopment. Consequently, if we are to see man as he originally 
was in the state of nature, we must strip off all the accretions of 
time and art.’ When we do this, we find that man is merely a 
brutish animal. His only care is self-preservation. His existence is 
purely sensual; he can perceive and feel, but he cannot think. He 
lives alone, and having no one to talk to, he cannot speak. He-is 


entirely free from all passions. His chief characteristics are pesan- ` 
teur and stupidité. Needless’ to say, he knows nothing of even the - > 
most rudimentary technical arts. He eats acorns and sleeps beneath’ 


the oak. This indeed is pure nature without any art; the antithesis 
is complete. 
. Ironically enough, Rousseau has always been reputed to have 
regarded this state of nature as the norm. There is indeed a certain 
amount of justification for the opinion. He did regard the state of 
nature as best in regard to bodily health, and he expressed this 
belief with all the force of his rhetoric.” Moreover, he never wearied 
of contrasting primitive and natural man with civilized man, for 
the purpose of indicting the evils of society. Insatiable desires, 
headstrong passions, excessive poverty, enervating wealth, 
crowded and unhealthy living conditions, and the horrors of war 
are brought into relief against the quiet, peaceful, and healthy life 


5 Oeuvres (ed. Hachette, Paris, 1909-18), Vol. 1, pp. 78, 79, 82, 83. 
5 Ibid., p. 85. 1 Ibid., p. 108. 
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of natural man.® The inference that Rousseau is urging a return to 
that primitive plane of existence is obvious. 

But such an inference is invalid in the face of his explicit state- 
ments. At the end of Note IX of the Second Discourse, after an 
eloquent and bitter denunciation of civil society, he proposes the 
question himself. His answer is that men cannot return to their 
original peace and simplicity, once their bodies have become de- 
penderft on the comforts of civilization and their hearts have 
stirred with the passions of social life. Therefore, he asserts, all 
those who respect law and order, instituted both by divine and 
human authority, will unite in obedience to the laws, service to 
their fellows, and honor to deserving princes. Although such com- 
placency toward revealed religion and political authority may be 
a mere gesture of feigned compliance with ecclesiastical and civil 
authority, other passages from other works do not corroborate 
such an interpretation. In his Réponse à M. Bordes (1752), he had 
already denied that he believed man could gain by abandoning 
learning or overturning society.’ In the Préface de Narcisse (1753), 
he holds that once a people is corrupted, whether the arts and 
sciences are responsible or not, they should be preserved and fos- 
tered. Although they cannot make bad men good, they will in- 
crease the general stock of happiness, and they will at least en- 
courage the appearance of virtue, which is better than rampant 
vice.!° Substantially the same point is made in the third dialogue 
of Rousseau juge de Jean-Jacques (1780)." There is in all these pas- 
sages a comprehensive, but negative, repudiation of the original 
state of nature as man’s best state. By implication, it would be the 
best state for man if,it were not for the fact that it is unattainable. 
As it is, it cannot be the norm for civilized man. 

Complementary to this negative repudiation of nature in the 
Second Discourse, so largely vitiated by nostalgia for man’s primi- 


`- tive state, is a positive repudiation. This is implicit in Rousseau’s 


description of the state of nature itself. As both M. Lanson and 
Professor Lovejoy have pointed out, Rousseau could not have be- 
lieved that such brutish stupidity was the best that man could 
hope for.” His identification of the orang-outangs of travel litera- 

8 Ibid., pp. 133-137 and passim. 

9 Ibid., p. 65. This and the two following references I owe to C. E. Vaughan’s 
Political Writings of Jean-Jacques Rousseau (Cambridge, 1915), Vol. 1, p. 18. 

1° Ibid., Vol. 5, pp. 108-109. 1 Tbid., Vol. 9, p. 287. 

32 Lovejoy, p. 168; and G. Lanson, “L’ Unité de la Pensée de Rousseau,” An- 
nales de la*sectété Jean-Jacques Rousseau, Vol. 8, p. 13 (1912). 
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ture with primitive man in Note X of the Second Discourse in itself 
constitutes a reductio ad absurdum of the inference that Rousseau 
considered the state of nature as man’s best state. What takes the 
question out of the sphere of speculation is Rousseau’s own desig- 
nation of what he did consider man’s best state. This was the 
stage in which most contemporary savages are, separated from the 
state of nature by many ages and by important developments, 
“déjà loin du premier état de nature.”! His reasons for pier 
this primitive but unnatural condition as man’s happiest lay in his 
conception of human nature. According to his psychological 
theory, man has two attributes, which more than anything else 
have molded his history. The first of these is his faculté de se per- 
fectionner, which compels him, with every means at his disposal, 
to ameliorate his lot.14 The arts and sciences are an inevitable con- 
sequence of this quality. The second is man’s amour propre, the 
pride which he takes in feeling superior to his fellows and in par- 
taking of their approval. The result of this passion is a disposi- 
tion to quarrel, with the consequence that peaceful society is im- 
possible. Social man is characterized by méchanceté, which arises 
from his amour propre. As Professor Lovejoy has made clear, 
Rousseau’s choice of the state which he considered to be man’s 
best was determined by balancing these factors against one an- 
other. The state of the savage is one in which the faculté de se 
perfectionner has removed him from the brute stupidity of the 


state of nature, and also one in which he has not yet reached the — 


climax of the unnatural evils arising from his amour propre. It 
represents a compromise, “un juste milieu entre l’indolence de 
létat primitif et la pétulante activité de notre amour-propre.’’ 
The fact that this happiest state is a relatively primitive state is 
beside the point. The important thing is that it is not the state of 
nature, but a subsequent stage of man’s development, far removed 
in time. Moreover, the implication of Rousseau’s reason for choos- 
ing this mean should not be overlooked. If it were not for man’s 
amour propre, there would be no fault to find with a much higher 
stage of culture and social organization. 

From the point of view of political theory, the Second Discourse 
implies a complete desertion of nature as the norm. The desertion 
was forced upon Rousseau, so to speak, by his unshakable pre- 
supposition that the state of nature was man’s historically original 


8 Oeuvres, Vol. 1, p. 109. 1 Ibid., p. 90. 


16 Ibid., Note XV, pp. 149-150. 38 Ibid., p. 110 Pa 
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condition, a condition opposed to art in every way. For us, the 
important thing in Rousseau’s rejection of the state of nature as 
the normative state was that it meant a rejection of natural rights 
at the same time. It was easy for Locke to introduce natural rights 
into civil society from his state of nature, but Rousseau could do 
nothing of the sort. A state of nature in which solitary man could 
not speak, and much less reason, was not fitted to be the state in 
which the natural law of reason, and rights determined by that law, 
could exist. In stripping man of all the accretions of time and art, 
Rousseau had placed a chasm between the state of nature and 
natural rights, on one side, and civil society and civil rights on the 
other. Since this chasm could not be bridged, he was compelled to 
search for some new criterion for political right and wrong to re- 
place the discarded natural rights. 

Although Rousseau reasoned himself into rejection of the state 
of nature as man’s best state, he still might have retained natural 
rights as a basis for his political theory by divorcing them from 
the state of nature and giving the term natural some other inter- 
pretation. He could have followed Locke in defining natural rights 
as the rights belonging to man in virtue of being self-evident to 
man’s reason, and then omitted the state of nature entirely.!” There 
was, however, another strain in his thought which made this im- 
possible. This was his adherence to what may be called the anti- 
rationalistic and egoistic tradition of Hobbes, La Rochefoucauld, 
and Mandeville. We have already met this strain in the Second 
Discourse in the rôle played by man’s amour propre. Its clearest 
expression is to be found in the early version of the Contrat social, 
which Rousseau wrote about 1754-55, and which he left in manu- 
script at his death.1® In addition, this document is of significance 
to us because it contains a more emphatic expression of his deser- 
tion of nature than the Second Discourse. 

Indeed, the second chapter of the first draft of the Contrat social 
expresses Rousseau’s desertion of nature directly in terms of 
nature and art. In the Second Discourse, the desertion was re- 
luctant, and the approval of art was not general, but limited to a 
particular savage stage of development. Here he flatly repudiates 


17 An excellent example of this development of the theory of natural rights is to be 
found in Adam Ferguson’s Principles of Moral and Political Science (London, 1792). 

18 For the dating of the first draft of the Contrat social, see Vaughan, loc. cit., 
Vol. 1, p. 284, and p. 445, note 1; and Lovejoy, loc. cit., p. 184, note 1. 
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nature as the norm, and, what is more, states that there was no 
period in the past when man was happy. In the state of nature, he 
says, man was too ignorant to be happy, and when he emerged 
from ignorance, his innocence and peace had already vanished: 

Ainsi, la douce voix de la nature n’est plus pour nous un guide infaillible, 
ni ’indépendance, que nous avons reçue d’elle, un état désirable; la paix 
et l'innocence nous ont échappé pour jamais, avant que nous en eussions 
goûté les délices. Insensible aux stupides hommes des premiers temps, 
échappée aux hommes éclairés des temps postérieurs, heureuse vie de 
l'âge d’or fut toujours un état étranger à la race humaine, ou pour l'avoir 
méconnu quand elle en pouvait jouir, ou pour l'avoir perdu quand elle 
aurait pu le connaftre.?® 


Even if perfect independence and liberty, Rousseau continues, 
had been joined in the past to man’s original innocence, they 
would have constituted an evil by hindering the development of 
man’s most excellent faculties. Man would have lived isolated, 
his understanding dark, and his heart knowing neither goodness 
nor morality. His only happiness would have consisted in his 
ignorance of his own misery. 

This astonishing repudiation of nature and of the primitivistic 
strain in his thought is followed by two paragraphs which stand 
deleted in the manuscript. Nevertheless, they may be legitimately 
considered, since they introduce Rousseau’s attack on rationalism 
which is continued in the following paragraphs and which is in- 
herent in his later political writings. The attack is on what may be 
called the psychological aspect of the appeal to the law of nature 
and natural rights. If the law of nature as applied to civil society 
means anything, he says, it means the law of reason. But the law 
of reason is useless in civil society, because reason, itself com- 
pletely controlled by the passions, can never control human con- 
duct. Reason can teach each man his particular good, but the good 
of the individual is never the same as the good of the community. 
It follows that the laws of society cannot be based on a rationalistic 
interpretation of human nature. The laws of society must be laws 
against human nature, a yoke curbing human selfishness, not a 
code imposed by the reason of the individual.?° What is this but 
a rejection of the fundamental assumption underlying the theory 
of natural rights? 

There are, then, two kinds of nature which Rousseau rejects— 


1° Vaughan, Vol. 1, pp. 448-449. 20 Ibid., p. 450. 
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human nature as it was in the beginning, because it is irretrievably 
lost, and human nature as it is now, because it is essentially selfish. 
But if nature in neither sense is to be man’s guide, where can man 
find a basis for political right? Rousseau directs his answer to this 
question to an imaginary adversary, whom Diderot had first in- 
* vented in the article “Droit naturel” in the Encyclopédie. Diderot 
had defended the theory of natural rights as the only tenable argu- 
ment aginst the tradition of egoistic ethics championed by his 
“violent interlocuteur” and such writers as Hobbes. Rousseau 
denies the contention, and in doing so expresses his most outspoken 
approval of art and disapproval of the theory of natural rights. 
There is no help to be found in looking back to a state of nature, 
. he says, nor can any reliance be placed on natural law. Let us 
then forget the past and look to the future, where new efforts of 
man may solve the difficulties in which he is involved. Let us show 
this imaginary opponent that perfected art can naemedy the mis- 
takes man has made in the past: 

Que notre violent interlocuteur juge lui-méme du succés. Montrons-lui, 
dans l’art perfectionné, la réparation des maux que lart commencé fit à 
la nature; montrons-lui toute la misère de l’état qu’il croyait solide. Qu’il 
voie dans une meilleure constitution de choses le prix des bonnes actions, 
me châtiment des mauvaises et l’accord aimable de la justice et du bon- 

eur. 

In Rousseau’s political theory, perfected art is to take the place 
of nature and natural rights. 

But what are the principles of this perfected art? Rousseau 
answers this question in substantially the same way in the re- 
mainder of the early draft of the Contrat social, in his article 
“Économie politique” in the fifth volume of the Encyclopédie 
(1755), and in the published Contrat social (1762). Since the 
“Économie politique” is the earliest published expression of Rous- 
séau’s political theory proper, let us consider it. The article begins 
with a contrast of the two kinds of economy, domestic and political. 
Some authors, Rousseau says, have found close similarities be- 
tween the family and the state, but in reality there are none. The 
family is natural, and the authority of the father is natural. The 
state is artificial, being founded on convention, and the authority 
of the magistrate is based on man-made laws. Whoever accepts 
the analogy between the family and the state adopts an erroneous 
conception of political government, which in practice will lead to 


2t Ibid., p. 454. 
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disaster. The voice of nature is the best guide for the father of a 
family, but a false one for the statesman. The father will protect 
the welfare of his family if he obeys his instincts (which is what 
Rousseau means by the voice of nature in this case), but the states- 
man has no instinctive interest in the welfare of his people. On the 
contrary, if he follows the passions of his heart, he will inevitably 
betray his people.” Again we find that Rousseau’s anti-rationalistic 
and egoistic psychology have dominated his political theory. But 
the pessimistic inferences from man’s amour propre concerning the 
value of a society developed beyond savagery, which we met in 
the Second Discourse, are no longer to be found. Instead, Rousseau 
uses his almost Hobbesian interpretation of human nature as the 
basis of a political theory in which natural rights are conspicuously 
absent. 

Having disposed of the false analogy between the family and 
the state, Rousseau proceeds to outline a theory of government 
based on a far worse analogy, that of the human body and the 
state. The sovereign power is the head, the laws and customs the 
brain, and so on. The analogy in itself would be insignificant if it 
were not that Rousseau uses it to introduce his fundamental con- 
ception le moi commun together with la volonté générale. In so far 
as these terms have any meaning, they owe it to this analogy. 
Le mot commun, “the corporate self,” as Vaughan translates it,” 
is the state considered as an organism, a living being capable of 
having a single will in the same way as a human being has a will. 
This will is la volonté générale, but what it is aside from this analogy, 
or how its dictates are found out in practice, Rousseau never 
tells us. 

The significant thing about la volonté générale for us is that it 
takes the place of natural rights. In the first place, it is the stand- 
ard of justice. Whatever is in conformity with its dictates is just, 
and whatever is against it is unjust. Secondly, la volonté générale 
is the norm for political action. For it unerringly wills what is 
best for le mot commun, and this, the good of the people, is the 
purpose of government. Rousseau’s political theory is essentially 
utilitarian, if that term may be used in a broad sense. “Le pouvoir 
souverain, qui n’a d’autre objet que le bien commun, n’a d’autres 
bornes que celles de l’utilité publique bien entendue.’’™ La volonté 

22 Oeuvres, Vol. 3, pp. 278-280. 23 Loc. cit., Vol. 1, p. 230 et al. 

24 Oeuvres, Vol. 2, p. 278; cf. pp. 280 and 283. 
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générale is Rousseau’s way of saying expediency, and the good of 
the people as determined by la volonté générale replaces natural 
rights. 

The Conirat social as published in 1762 adds nothing funda- 
mentally new to the doctrine of the first draft and the “Economie 
politique,” although it leaves out the important second chapter of 
the first draft. The rejection of the appeal to nature and natural 
rights as the norm, however, is asserted at the very beginning. 
Society, says Rousseau, is based on a sacred right, but not one 
which comes from nature: “Mais l'ordre social est un droit sacré 
qui sert de base 4 tous les autres. Cependant ce droit ne vient 
point de la nature; il est donc fondé sur des conventions.” The 
rest of the book concerns this conventional right. 

The provisions of the contract, by which society is formed, mark 
the break with the state of nature. The terms are summed up thus: 
‘V’alienation totale de chaque associé avec tous ses droits à toute 
la communauté.” By giving up all rights, no one loses anything, 
for every one receives an equal status from the state in return. If 
anything were kept back, the whole contract would fall to the 
ground. ‘‘L’état de nature subsisterait, et l'association deviendrait 
nécessairement tyrannique ou vaine.’’?” By Rousseau’s method, 
however, a new equality is obtained, superior to that of the state 
of nature: 

C’est qu’au lieu de détruire l’égalité naturelle le pacte fondamental sub- 
stitue, au contraire, une égalité morale et légitime à ce que la nature avait 
pu mettre d’inégalité physique entre les hommes; et que, pouvant être 


inégaux en force ou en génie, ils deviennent tous égaux par convention et 
de droit.?® 


In the Second Discourse, Rousseau had maintained that social in- 
equality increases in proportion with the degree of social organiza- 
tion. Here he states the opposite view; the inequalities of nature 
are to be cofrected by artificial society. For political theory, he has 
completely emancipated himself from the belief that nature, as 
opposed to art, is the norm. And, as we have seen, this emancipa- 
tion resulted from his steadfast adherence to the assumption that 
nature and art are completely antithetic. 

The contract is merely the starting point of Rousseau’s political 
theory in the Contrat social. As in the “Economie politique,” its 


z Ibid., pp. 306-307. 2 Ibid., p. 313. 
27 Ibid, 28 Ibid., pp. 317-318. 
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essence lies in le moi commun and la volonté générale. It is not 
necessary here to repeat the main outlines, but the strain of utili- 
tarianism which is apparent throughout the development of his 
theory is worth noting. In the first paragraph of the book, he 
announces his intention of finding the common ground between 
justice and expediency, between right and interest: “Je tacherai 
d’allier toujours, dans cette recherche, ce que le droit permet avec 
ce que l’intérét prescrit, afin que la justice et l'utilité ne se trouvent 
point divisées.”®° The distinction between right and expediency 
is one which Rousseau never relinquished, and it accounts for 
much of the vagueness of his doctrine in the Contrat social. His 
phraseology is always that of a priori or divine justice, but his 
doctrine points toward, and at times reaches, an ethical prag- 
matism. In common with all contractualists, he makes much of 
the utilitarian motif in his discussion of the causes leading men 
to join together in a compact.*® More significant is his emphasis 
on utility in his discussion of what comes after the contract has 
been made. At this point the general will begins to function, and 
it is directed solely toward le bien commun.*! The general will is 
“toujours droite et tend toujours à l’utilité publique.” It is also 
utility which determines the scope of the power of the state over 
the individual. The sovereign, according to Rousseau, may make 
any claim upon the subject, provided the claim is in the interest 
of the whole. Finally, Rousseau specifically makes allowance for 
the variations in policy necessary to utilitarian principles by 
recognizing the different needs of different peoples.** The laws 
must fit the people whom they are to govern. In the early manu- 
script version, he makes this point more sharply than in the final 
version: “Quoique je traite ici du Droit et non des convenances, 
je ne puis m’empécher de jeter en passant quelques coups d’oeil 
sur celles qui sont indispensable dans toute bonne institution.” 
The distinction between rights and expediency remains, but it is 
an equivocal distinction. Rousseau bases right on the general will, 
and he makes the general will, in turn, direct political action in 
accordance with the public welfare. In emphasizing the distinction, 
he is carrying over a pattern belonging to the theory of natural 
rights and natural law which he had already rejected. 


29 Tbid., p. 306. 30 Ibid., pp. 307, 314-315, and 322-323. 
% Ibid,, p. 318. 32 Ibid., p. 320. 33 Ibid., p. 321. 
3 Ibid., pp. 329-330. % Vaughan, Vol. 1, p. 483. 
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I, FULL POWERS 


The power to conclude and ratify treaties in the United Kingdom 
is one of the few remaining prerogatives of the crown. We may 
search in vain for constitutional laws, provisions, and decrees 
specifying the required formalities incident to the negotiation, con- 
clusion, and ratification of treaties by Great Britain, because these 
matters are not governed by any act of Parliament or by any writ- 
ten regulations. British constitutional law on these points has not 
been embodied in statute and rests upon the common law alone. 
Thus there is no express definition of the treaty-making power and 
no reference to the authority by whom the treaty-making power 
may be exercised. Nevertheless, it may be said that under British 
constitutional law, which in this instance is common law, the 
authority to make treaties is vested absolutely in the crown as the 
unquestioned prerogative of sovereignty. In practice, the king ex- 


* This study has been made possible by a grant from the Carnegie Endowment 
for International Peace, Washington, D. C. The writer wishes also to acknowledge 
the assistance of members of the British Foreign Office who have made available to 
him certain unpublished materials, and who have read a preliminary draft of the 
manuscript. The writer alone is responsible for the accuracy of the facts and judg- 
ments recorded. 

1 Under the British constitution, there are two kinds of executive power. There 
are special powers conferred by Parliament upon the king in council and on secre- 
taries of state or other executive officers. There is also the king’s old undefined pre- 
rogative power in so far as it has not been abrogated or limited by statutes or 
tacitly abandoned by long disuse. Prerogative in English law means ‘‘the powers, 
privileges, and immunities peculiar to the king.” Prerogative powers of the king are 
the powers “original and inherent in the kingship, as distinct from powers conferred 
on him by statute.” They are “the ancient customary powers of the crown.” See 
W. R. Anson, The Law and Custom of the Constitution (4th ed., by A. Berriedale 
Keith, Oxford, 1935), Vol. 2, Pt. 1, p. 17. The source of the king’s executive power 
in the realm of treaty-making is still the ancient common-law prerogative. It has 
been maintained by Judge Atherley-Jones, however, that: ‘There is no custom or 
usage of the constitution to support the view that the sole power of making treaties 
resides in the prerogative of the crown, subject to certain defined exceptions. ... The 
treaty-making prerogative of the crown was a usurpation of individual monarchs; 
on the decay of monarchism the prerogative has been arrogated by a council with 
no responsibility to the sovereign, and with only ex post facto responsibility to the 
Parliament which is its master.” Transactions of the Grotius Society, Vol. 4, 1919, 


pp. 95, 105, 108. 
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ercises this prerogative and acts in the sphere of treaty-making 
only upon the advice of his responsible ministers.? 

The first formal step in the procedure of making a treaty upon 
any given subject is the appointment of a plenipotentiary (or 
plenipotentiaries) to act on behalf of His Majesty. For this pur- 
pose, an instrument known as a “full power” is prepared. By this 
instrument, His Majesty “names, makes, constitutes, and ap- 
points” Some person as “our undoubted Commissioner, Procurator, 
and Plenipotentiary in respect of Our United Kingdom of Great 
Britain and Northern Ireland” and gives to him “all manner of 
Power and Authority to treat, adjust, and conclude” (with the 
minister vested with similar power and authority by the foreign 
state) a treaty for the purpose mentioned and “‘to sign for Us, and 
in Our name, in respect of Our United Kingdom of Great Britain 
and Northern Ireland, everything so agreed upon and concluded, 
and to do and transact all such other matters as may appertain 
thereto, in as ample manner and form, and with equal force and 
efficacy, as We Ourselves could do, if personally present.” The full 
power thus indicates very clearly that the plenipotentiary repre- 
sents His Majesty only in respect of the United Kingdom of Great 
Britain and Northern Ireland, and that he signs the treaty for His 
Majesty in this capacity alone. To this instrument appointing the 
plenipotentiary and empowering him to treat with the foreign 
plenipotentiary, the Great Seal of the Realm is affixed on the au- 
thority of a royal warrant under His Majesty’s sign manual and 
signet, and countersigned by the secretary of state for foreign 
affairs, on whose responsibility the entire proceedings are carried 
out. 

When the foreign secretary has decided to advise His Majesty 
to grant a full power to some person to negotiate and conclude a 
treaty upon a certain subject, his first step is to instruct the treaty 
department of the Foreign Office to prepare the necessary docu- 


2 See United States, Department of State, The Treaty-Making Power in Various 
States (Washington, 1919), pp. 23-25. See also Ralph Arnold, Treaty-Making Pro- 
cedure (London, 1933), p. 38. This valuable little volume, compiled by Mr. Arnold 
on behalf of the Information Department of the Royal Institute of International 
Affairs, is a comparative study of the methods of treaty-making obtaining in dif- 
ferent states, including all the members of the British Commonwealth except 
Canada. Gerald E. H. Palmer, Consultation and Coéperation in the British Common- 
wealth (London, 1934), pp. 142-150, deals with the practice of negotiation and rati- 
fication of treaties in the several Dominions, Canada included. 
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ments. These consist of: (1) Full Power, and (2) the Warrant for 
Affixing the Great Seal to the Full Power. These two documents, 
as prepared by the treaty department, are presented to His 
Majesty by the secretary of state for foreign affairs. The submis- 
sion of these documents in itself constitutes the advice of the 
secretary of state to the king to grant the full power in question. 
After His Majesty has signed the documents, they are returned to 
the Foreign Office, where the secretary of state for foretgn affairs 
(or in his absence any other secretary of state) countersigns the 
warrant (but not the full power) and seals it with the signet of his 
office. The documents are then transmitted to the Lord Chancellor, 
the Keeper of the Great Seal, who, being so instructed by the 
warrant, causes the Great Seal to be affixed to the full power. 
Once the warrant and full power have been signed by the king, 
the secretary of state, in countersigning the Warrant, and the Lord 
Chancellor, in causing the Great Seal to be affixed, are acting, not 
as advisers, but as servants of the king carrying out His Majesty’s 
commands. 

When the signature of a treaty is to take place in a foreign capi- 
tal, full powers for signature in respect to the United Kingdom are 
ordinarily issued to the British diplomatic representative at that 
capital. His Majesty’s representatives abroad receive a separate 
full power for each treaty to be signed in respect of the United 
Kingdom except where a subsidiary instrument on the same sub- 
ject is to be signed at or about the same time, in which case the 
one full power suffices for the signature of both instruments. Al- 
though by the terms of the existing form of full power issued from 
the Foreign Office, the person therein named is authorized both to 
negotiate and conclude the treaty, in actual practice the treaty 
negotiations may be virtually completed, or in certain cases the 
treaty may, indeed, be in final form before the full power is issued. 
At conferences where the delegates are required to produce full 
powers before taking part in the discussions, the United Kingdom 
delegates are provided with full powers at the outset. Ordinarily, 
however, full powers are required only when the time comes for 
signature. Where a full power is granted for the purpose of carrying 
on negotiations, the same full power is regarded as sufficient for 
signature of the treaty when it reaches its final form. In certain 
cases, a treaty may be prepared by the Foreign Office and sent to 
one of His Majesty’s regularly accredited representatives abroad 
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with the instruction that he sign the treaty along with a repre- 
sentative appointed by the foreign power for that purpose. The 
amount of discretion entrusted to the plenipotentiary may vary 
in each case. He is, however, always in constant communication 
with the Foreign Office, and it may be found necessary to alter 
his instructions on certain points as the negotiations proceed. In 
any event, a United Kingdom plenipotentiary would not, under 
ordinary circumstances, proceed to the signature of any treaty 
until the text had been approved by the Foreign Office in final 
form. When the negotiations have been concluded, the points of 
agreement are embodied in a draft treaty which, after approval 
by the Foreign Office, is signed in duplicate by the plenipotentiaries 
representing their respective countries and is sealed by these pleni- 
potentiaries with their own seals. 


II. RATIFICATION 


Every treaty signed under full powers from His Majesty is signed 
“subject if necessary to Our Ratification.’’* In fact, practically all 
treaties so concluded are made subject to ratification. It may be 
provided that, “This treaty shall be ratified,” or that, “The 
present treaty shall be ratified, and the ratifications shall be 
exchanged at London [or elsewhere] as soon as possible.”* Now 
and then an instrument to which His Majesty is a party does 
not require ratification and comes into force on the date of signa- 
ture.’ Usually, however, a treaty contains a provision that it shall 
be ratified and that ratifications shall be exchanged at some future 


3 This limitation on the binding effect of the signature is embodied in all full 
powers. There are instances in the history of other countries in which signature 
makes ratification obligatory. The full power carried by the Spanish plenipotentiary 
who signed the Treaty of Amity, Settlement, and Limits with the United States, 
February 22, 1819, contained an authorization by the king of Spain “to conclude 
and sign a treaty of amity, . . . obliging ourselves, as we do hereby oblige our- 
selves and promise, on the faith and word of a King, to approve, ratify, and fulfill, 
and to cause to be inviolably observed and fulfilled, whatsoever may be stipulated 
and signed by you. ...” Hunter Miller, Treaties and Other International Acts of 
the United States of America (Washington, 1938), Vol. 3, pp. 3, 35. 

4 Extradition Treaty between His Majesty, in respect of the United Kingdom, 
and the President of the United States of America, December 22, 1931. United 
Kingdom, Treaty Series, 1935, No. 18, Cmd. 4928. 

5 See, for example, the Convention between His Majesty in respect of the United 
Kingdom and the President of Finland regarding the Suppression of Illicit Importa- 
tion of Alcoholic Liquors into Finland, October 8, 1933. Ibid., 1933, No. 36, Cmd. 
4436. Article 5 provided: “The present Convention shall come into force on the day 
of signature.” 
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date and at some specified place. In such event, neither party is 
bound by the treaty until ratification has been effected. Other- 
wise, the treaty may take effect in accordance with the terms speci- 
fied in its text. 

No rule of law in the United Kingdom requires that a treaty 
be approved by Parliament prior to ratification. His Majesty 
can constitutionally ratify any treaty without the consent of 
Parliament.® On certain occasions, however, the British Govern- 
ment deems it desirable to submit a treaty to Parliament, and 
parliamentary approval is secured before ratification is effected. 
All of the treaties of peace following the World War, for example, 
were approved by Parliament at Westminster and also by the 
parliaments of the Dominions prior to their ratification by His 
Majesty.’ In the several Dominions, both houses of the parlia- 
ments adopted resolutions approving the treaties. Thereupon a 
Dominion order in council was made stating that the governor- 
general in council ‘is pleased to order and doth hereby order that 
His Majesty the King be humbly moved to approve, accept, con- 


8 One possible exception is a treaty by which a cession of territory is made. “It 
is the practice, and probably by now may be regarded as a binding constitutional 
convention, that treaties involving the cession of British territory (apart from 
the Indian Empire) require the approval of Parliament given by statute.” E. C. S. 
Wade and G. Godfrey Phillips, Constitutional Law (London, 1933), p. 206. See 
Arnold D. McNair, “When Do British Treaties Involve Legislation?,” B.Y.I.L., 
Vol. 9 (1928), p. 63. Professor McNair says that ‘as a matter of strict law” treaties 
involving cessions of territory do not require legislation, but that ‘as a matter of 
constitutional convention a series of modern precedents makes it extremely un- 
likely that in future any cession will take place without statutory authority.” 
This subject is discussed at length in Samuel B Crandall, Treaties; Their Making 
and Enforcement (New York, 1904), pp. 160-167; ibid. (2d ed., Washington, 1916), 
p. 292. The practice of consulting Parliament in regard to the cession of territory 
has varied widely from time to time. However, “‘the tendency has been undoubtedly 
in the direction of obtaining the sanction of Parliament more regularly, and not 
merely by an address to the Crown, or a vote signifying approval, but making the 
treaty or convention conditional on the approval of Parliament and by the embodi- 
ment of the provisions relating to the cession in the schedule of a statute. . . . There 
seems, however, to be a consensus of opinion that at the close of a war, and for the 
purpose of concluding a peace, the prerogative of cession is wider than it would be 
in the time of peace. . . . It may now be regarded as settled that cessions of territory 
should be approved by Parliament, as in the case of the cession to Italy of Jubaland 
in 1927, and of the transfer of certain areas to Perak in the Dindings Agreement in 
1934.” Anson, op. cit., Vol. 2, Pt. 2, pp. 137, 189, 140. 

1 The Act of Parliament, the Treaty of Peace Act, 9 & 10 Geo. 5, c. 33, em- 
powering His Majesty to carry into effect the Treaty of Versailles was enacted into 
law July 31, 1919. The king signed the instrument of ratification of the treaty 


October 8, 1919. : 
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firm and ratify the said Treaty of Peace.’’® While in the case of the 
Dominions specific resolutions were adopted approving the 
treaties, followed by orders in council advising His Majesty to 
ratify, the approval of the Parliament at Westminster assumed a 
different form. The act of Parliament was passed prior to rati- 
fication, but it did not purport to approve the treaties in specific 
terms. Nor did the act attempt to ratify them or empower His 
Majesty to do so. Instead, it merely empowered His Majesty to 
take the necessary steps to carry out those provisions of the 
treaties which required legislative authority.® By following this 
procedure and this form, the Government and Parliament gave 
tacit recognition to the principle that His Majesty may constitu- 
tionally ratify any treaty without the consent of Parliament. 

A definite stipulation may be included in the text of a treaty 


8 This is quoted from the Canadian order in council of September 12, 1919, mov- 
ing His Majesty to ratify the Treaty of Versailles, printed in Canadian Sessional 
Papers, 1919, No. 41 j, p. 18. The Dominions were urged by the secretary of state 
for the colonies to register their approval of the treaties by resolutions of both 
houses—instead of in the form of a bill on lines of that submitted to Parliament at 
Westminster—and later enact such legislation on lines of the British act as might 
be necessary to give effect to the treaties. Resolutions were preferred in order to 
expedite approval. 

® The Treaty of Peace Act, 1919, 9 & 10 Geo. 5, c. 33, empowers His Majesty 
to give effect to the Treaty of Versailles in the following manner: 

“WHEREAS, at Versailles, on the twenty-eighth day of June, nineteen hun- 
dred and nineteen, a Treaty of Peace (including a protocol annexed thereto), a 
copy of which has been laid before each House of Parliament, was signed on behalf 
of His Majesty, and it is expedient that His Majesty should have power to do all 
such things as may be proper and expedient for giving effect to the said Treaty: 

“Be it therefore enacted by the King’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows: 

“1.—(1) His Majesty may make such appointments, establish such offices, 
make such Orders in Council, and do such things as appear to him to be necessary 
for carrying out the said Treaty, and for giving effect to any of the provisions 
of the said Treaty.... 

“(3) Any expenses incurred in carrying out the said Treaty shall be defrayed out 
of moneys provided by Parliament.” 

The Treaties of Peace (Austria and Bulgaria) Act, 1920, 10 Geo. 5, c. 6, author- 
izes His Majesty to give effect to the Treaty of St. Germain and the Treaty of 
Neuilly, and the Treaty of Peace (Hungary) Act, 1921, 11 & 12 Geo. 5, c. 11, em- 
powers His Majesty to carry into effect the Treaty-of Trianon—the language in each - 
case being identical with that used in the Treaty of Peace Act, 1919. The Treaty of 
Peace (Turkey) Act, 1924, 14 Geo. 5, c. 7, was enacted for carrying into effect the 
Treaty of Lausanne and the conventions, protocols, and declarations (eleven in 
all) connected with the treaty. The form of the act is identical with the earlier 
treaty acts. 
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under which ratification is subject to the approval of Parliament. 
In this case, the treaty in question is submitted to Parliament for 
its approval, and parliamentary approval is given in very specific 
terms before ratification is effected by His Majesty.'° In practice, 
the text of every treaty of the United Kingdom which is subject 
to ratification is laid before Parliament for a period of twenty- 
one days before ratification. During this time, any member of 
Parliament who so desires has opportunity to raise ‘questions 
concerning the treaty, even though the approval of neither house 
of Parliament is necessary before its ratification. The Government 
is under no legal obligation, however, to follow the procedure in- 
dicated." 


10 The Anglo-French Treaty of June 28, 1919 (the Treaty of Assistance). United 
Kingdom, Treaty Series, 1919, No. 6, Cmd. 221, for example, provides in Article 4 
that: 

“The present Treaty shall before ratification by His Majesty be submitted to 
Parliament for approval. 

“It shall before ratification by the President of the French Republic be sub- 
mitted to the French Chambers for approval.” 

The treaty was approved by Parliament in the Anglo-French Treaty (Defense 
of France) Act, July 31, 1919, 9 & 10 Geo. 5, c. 34. The treaty was made dependent 
for its effectiveness upon ratification of an identic text between the United States 
and France. Article 2 of the instrument reads: “The present Treaty, in similar 
terms with the Treaty of even date for the same purpose concluded between the 
French Republic and the United States of America, a copy of which Treaty is 
annexed hereto, will only come into force when the latter is ratified.” This ratifica- 
tion never took place. Hence the act cited above was merely a dead letter. Mr. 
Denys P. Myers, in a memorandum to the writer, holds that inasmuch as the Anglo- 
French treaty is scheduled to the act and the American treaty added as an annex, 
“the reading of the three documents into each other brings one to the conclusion 
that the act, though positive in form, was actually conditional.” This treaty is 
one of the few instances with which the writer is familiar in which ratification by 
the United Kingdom has depended on parliamentary approval; and the treaty was 
never ratified. This latter fact further emphasizes the principle that in the United 
Kingdom the making of treaties is an executive act. 

u In moving, in the House of Commons, the second reading of the bill for giving 
effect to the treaty of peace with Turkey on April 1, 1924, Mr. A. Ponsonby, under- 
secretary of state for foreign affairs, made the following statement as to the inten- 
tions of the Government of the day “with regard to the important question of the 
submission of treaties to Parliament” : “It has been the declared policy of the Labour 
party for some years past to strengthen the control of Parliament over the conclu- 
sion of international treaties and agreements, and to allow this House adequate 
opportunity to discuss the provisions of these instruments before their final ratifica- 
tion. His Majesty’s Government desire at the earliest possible moment to inaugurate 
a new practice which will give effect to this policy. As matters stand, there is no 
constitutional obligation to compel the Government of the day to submit treaties 
to this House before ratification except in cases, such as the Treaty of Lausanne 
which is now under review, where a bill or a financial resolution has to receive par- 
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In ratifying a treaty, as in issuing full powers for its conclusion. 
and signature, His Majesty acts upon the advice of the secretary 
of state for foreign affairs. When the secretary has decided to 
tender his advice to this effect, he again instructs the treaty de- 
partment of the Foreign Office to prepare the necessary documents. 
These are: (1) the instrument of ratification, in which the treaty 
is incorporated “word for word,” and (2) the warrant instructing 
the Lord*Chancellor to cause the Great Seal to be affixed to the 
instrument of ratification. The secretary of state countersigns the 
warrant but not the instrument of ratification. The procedure 
followed throughout with regard to ratification is in every material 
respect the same as in the case of full powers. The ratification, it is 
made clear in the instrument, is only in respect of the United 


liamentary sanction before ratification. But as a rule formal publication of a treaty 
does not take place until after ratification unless parliamentary action is necessary 
with regard to it. I need not weary the House with the many instances of important 
treaties which have been signed, sealed, and ratified before this House has been 
afforded an opportunity of discussing their provisions . . . . I come, therefore, to the 
inauguration of a change in custom and procedure. .. . It is the intention of His 
Majesty’s Government to lay on the table of both houses of Parliament every 
treaty, when signed, for a period of 21 days, after which the treaty will be ratified 
and published and circulated in the Treaty Series. In case of important treaties, the 
Government will, of course, take an opportunity of submitting them to the House 
for discussion within this period. But, as the Government cannot take upon itself to 
decide what may be considered important or unimportant, if there is formal de- 
mand for discussion forwarded through the usual channels from the Opposition or 
any other party, time will be found for the discussion of the treaty in question. ... 
There are, of course, international conventions of a purely technical character which 
are not subject to ratification, and there is no reason to alter the procedure with 
regard to them. But treaties such as those with which I am dealing do not cover the 
whole ground, and His Majesty’s Government desire that Parliament should also 
exercise supervision over agreements, commitments, and understandings by which 
the nation may be bound in certain circumstances and which may involve inter- 
national obligations of a serious character, although no signed and sealed document 
may exist.” House of Commons, Parliamentary Debates, Vol. 171, 1924, cols. 2002- 
2006. Upon the return of the Conservatives to power nine months later, it was an- 
nounced by Sir Austen Chamberlain, secretary of state for foreign affairs, that 
his government did not consider itself bound by the procedure adopted by the 
Labor government of laying all treaties on the table for twenty-one days before 
advising ratification, “which, apart from other considerations, might involve incon- 
venience in connection with the resolution on the subject adopted by the Imperial 
Conference, 1923, by which His Majesty’s Government consider themselves bound.” 
Ibid., Vol. 179, 1924-25, col. 565. With the accession of the Labor government to 
power in 1929, the new secretary of state for foreign affairs, Mr. Arthur Henderson, 
announced the intention of his government ‘‘to restore the practice of 1924 and to 
lay on the table of the House, prior to ratification, those treaties which must be 
ratified.” Ibid., Vol. 230, col. 408. This is the practice followed today. 
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Kingdom of Great Britain and Morthar Ireland, and does not 
bind the Dominions and India. 

The instrument of ratification opens with greetings from His 
Majesty the King: “To all and singular to whom these Presents 
shall come, Greeting!’ This is.followed by the recital that a 
treaty, a convention, or an agreement, as the case may be, was 
concluded and signed at a certain place and date by the pleni- 
potentiaries of His Majesty and of the other high côntracting 
party. The exact and- complete wording of the treaty, convention, 
or agreement is then incorporated in extenso, “word for word.” 
Finally, the instrument of ratification concludes with words of 
confirmation and ratification and a promise of faithful perform- 
ance. The instrument of ratification, with the king’s signature and 
the Great Seal affixed to it, is thereafter exchanged, by a minister 
so empowered, for a corresponding instrument of ratification of the 
other contracting party to the treaty. The exchange of ratifications 
“is the final step which brings the treaty into force internation- 
ally;” and when the ratifications are exchanged, the treaty has 
gone into force unless otherwise specifically provided.” A procés- 
verbal,. or protocol or certificate of exchange of ratifications, is 
drawn up and signed in duplicate by the representatives effecting 
the exchange of ratifications and sealed with their respective seals, 
declaring that the respective ratifications of the treaty, “having 
been carefully compared, and found in good and due form, the said 
exchange took place this day in the usual manner.’ The instru- 
ment of ratification of the treaty by the foreign power which is 
thus received in exchange for the British ratification and the 
certificate of exchange of ratification are finally deposited in the 
archives of the Foreign Office. In the case of multilateral treaties, 
the several instruments of ratification may be deposited (rather 
than exchanged) at a place specified in the treaty. 


Iii, AGREEMENTS BETWEEN GOVERNMENTS 


The procedure described is applicable particularly to bilateral 
treaties, but it differs in no important respect from that followed 
in the case of multilateral treaties. It, however, is confined strictly 


12 Hunter Miller, op. cit., Vol. 1; pp. 18, 19. 

13 Foreign Office, Treaty Department, Ratifications of Treaties (unpublished), 
1931, No. 4. The alternative clause sometimes used is: “Having been carefully com- 
pared, and found to be exactly conformable to each other, the said exchange took 
place this day in the usual form.” Ibid., 1933, No. 18. 

ra 
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to treaties, bilateral or multilateral, concluded according to the 
“heads of states” formula, i.e., treaties to which His Majesty is one 
of the high contracting parties. It does not apply to agreements 
between governments. The conclusion of such agreements does 
not involve any formal intervention by His Majesty nor any use 
of the Great Seal. When an agreement between governments is 
contemplated, full powers are issued by the secretary of state for 
foreign affairs under his own signature and his own seal—the Seal 
of His Majesty’s Principal Secretary of State for Foreign Affairs. 
The full power in this case is considerably less formal than that 
issued under the Great Seal and the signature of the king, but it 
includes the same provision that the signature of the plenipotenti- 
ary is subject if necessary to ratification. In this case, ratification 
is by the government of the United Kingdom rather than by His 
Majesty. The instrument of ratification of agreements between 
governments is similarly signed and sealed by His Majesty’s 
principal secretary of state for foreign affairs. The instrument is 
likewise less formal than the instrument of ratification of treaties 
between heads of states. With these exceptions, the procedure 
described above is followed in connection with agreements between 
governments. In certain instances, such agreements are not ratified 
by instruments in the governmental form, but rather by instru- 
ments signed by His Majesty and passing under the Great Seal in 
the same manner as instruments of ratification of treaties between 
heads of states.* This is not actually necessary, because a govern- 
mental ratification signed and sealed by the secretary of state 
would suffice. The explanation of this procedure is that it is used 
in certain instances as a precaution against wounding the sensi- 
bilities of foreign governments by having the ratification effected 
by a minor government official—the secretary of state—rather 
than by the.king himself. This practice, however, must be regarded 
as exceptional. Normally, a governmental agreement is ratified by 
a governmental form, signed and sealed by the secretary of state 
for foreign affairs. Accessions to treaties are not signed by or in 
the name of His Majesty, nor are they passed under the Great 
Seal. Instead, accession to treaties is effected by a governmental 
instrument. 


44 See, for example, the ratification of the Agreement between the United King- 
dom and Denmark Relative to Trade and Commerce (April 24th, 1933), June 6, 
1933. Foreign Office, Treaty Department, Raiifications of Treaties (unpublished), 
1933, No. 11; United Kingdom, Treaty Series, 1933, No. 34, Cmd. 4424. 
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International engagements may, however, be concluded by less 
formal procedures and embodied in less formal instruments. The 
most common of these is the “exchange of notes.” This is usually 
simply an exchange of letters (recording an agreement between 
two governments) between the secretary of state for foreign affairs 
and a regularly accredited foreign diplomatic representative in 
London." The exchange of notes may be between His Majesty’s 
representative accredited to a foreign country and the minister of 
foreign affairs of that country.!* Exchange of notes may be effected 
also by certain other officers, as, for example, the notes which the 
acting high commissioner in Egypt, “in accordance with instruc- 
tions from His Majesty’s Principal Secretary of State for Foreign 
Affairs,” exchanged with the acting minister for foreign affairs of 
Egypt, August 18, 1936.17 An engagement which is not in the form 
of an exchange of notes, and which is much more unusual, may be 
cited. This is the Agreement between Representatives of the Air 
Ministry of the United Kingdom and the Austrian Federal Min- 
istry for Commerce and Communications, December 14, 1932.18 
This instrument closely resembles the ordinary agreement between 
governments concluded under full powers from the secretary of 
state for foreign affairs. It deals with the issuance of permits for 
air transport companies, named by the Air Ministry, to operate 
over Austrian territory. The agreement is to remain in force until 
December 31, 1942, and will thereafter be automatically renewed 
for successive periods of five years each unless denounced by one 
of the contracting parties not less than one year prior to Decem- 
ber 31, 1942, or one year prior to the termination of any of the 
subsequent five-year periods. Another instrument, representing a 
still different form and procedure, may be mentioned, namely, 
the Declaration by His Majesty’s Government in the United 


18 Exchange of Notes between the Secretary of State and the French Ambassa- 
dor to London regarding the Administration of the New Hebrides, January 31, 
1935. United Kingdom, Treaty Series, 1985, No. 7, Cmd. 4852. Exchange of Notes 
between the Secretary of State and the German Ambassador to London regarding 
the Limitation of Naval Armaments, June 18, 1935. Ibid., 1985, No. 22, Cmd. 4953. 

1s Exchange of Notes between His Majesty’s Government in the United King- 
dom and the Japanese Government regarding the Termination of Perpetual Leases 
in Tokyo, Japan, March 25, 1937. United Kingdom, Treaty Series, 1937, No. 29, 
Cmd. 5548. 

17 Exchange of Notes regarding Commercial Relations between Palestine and 
Egypt, August 18, 1936. United Kingdom, Treaty Series, 1937, No. 7, Cmd. 5361. 

18 United Kingdom, Treaty Series, 1933, No. 35, Cmd. 4435. The later annexa- 
tion of Austria to Germany has, of course, upset this agreement. 
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Kingdom and the Italian Government regarding the Mediter- 
ranean, signed at Rome, January 2, 1937.)® This is a joint state- 
ment, signed by the British ambassador at Rome and the Italian 
foreign minister, by which the two governments make certain 
declarations of policy and enter into certain undertakings “to 
respect each other’s rights and interests” in the Mediterranean. 
Other examples might be given, but those cited are sufficient to 
demonstrate the great diversity of methods and instruments by 
which international engagements are undertaken by the United 
Kingdom. 


IV. GIVING EFFECT TO INTERNATIONAL INSTRUMENTS 


Under the procedures described, instruments become binding 
internationally as between the United Kingdom and other con- 
tracting powers. In no case, except as indicated above, is parlia- 
mentary approval necessary for the assumption of such obligations. 
A parliamentary vote may be necessary, however, in order to en- 
able His Majesty or His Majesty’s Government to fulfill the obli- 
gations which they have thus assumed.” It is a well-established 
rule of British constitutional law that treaties do not operate auto- 
matically to alter existing law or to affect the rights enjoyed by any 
persons under English law. When an alteration in the law 
administered by British courts is necessary in order to give effect 
to a treaty, it is necessary that legislation for this purpose be 
enacted by Parliament. Such legislation may either embody the 
treaty in a statute or merely make such changes in the existing 
law as may be required to give effect to the treaty. For this pur- 
pose, new laws may be enacted or old laws may be repealed.” The 

19 United Kingdom, Treaty Series, 1937, No. 14, Cmd. 5429. 

20 Arnold D. McNair, op. cit., pp. 67-68. 

21 The right of the crown, by merely making a treaty, to extend to foreigners 
immunities from the law of the land which would affect the private rights of citizens 
was raised in the case of The Parliament Belge, L.R., 4 Pro. Div. 154-155 (1879). 
Sir Robert Phillimore held that the treaty-making prerogative did not extend to 
this length. Although his decision was reversed by the Court of Appeal, L.R., 5 
Pro. Div. 197 (1880), the reversal was on a different ground, and the Court re- 
frained from expressing an opinion on the point. The same question was raised 
but not settled in Walker v. Baird, 1892, A.C. 491. See United States, Ratification 
of Treaties, Sen. Doc. No. 26, 66th Cong., Ist Sess., 1919, pp. 10-24. 

22 The protocol to the treaty of commerce and navigation, December 2, 1924, 
between Great Britain and Germany provided: “His Britannic Majesty’s Govern- 


ment undertake to recommend to Parliament the necessary legislation for the re- 
moval of the disabilities imposed by the legislation specified below affecting German 
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consent of Parliament is similarly necessary in order to fulfill the 
obligations of any treaty which requires an appropriation of money. 
No charge upon the public funds and no payment of public money 
can be made without the sanction of Parliament.” 

The above principles with respect to assuming and carrying out 
treaty obligations in the United Kingdom apply to the British 
Commonwealth generally and have been stated cogently by Lord 
Atkin in a recent judgment of the Judicial Committee of the Privy 
Council. 


Within the British Empire there is a well-established rule that the 
making of a treaty is an executive act, while the performance of its ob- 
ligations, if they entail alteration of the existing domestic law, requires 
legislative action. Unlike some other countries, the stipulations of a treaty 
duly ratified do not within the Empire, by virtue of the treaty alone, 
have the force of law. If the national executive, the government of the 
day, decide to incur the obligations of a treaty which involve alteration 
of law, they have to run the risk of obtaining the assent of Parliament to 
the necessary statute or statutes. To make themselves as secure as pos- 
sible, they will often in such cases before final ratification seek to obtain 
from Parliament an expression of approval. But it has never been sug- 
gested, and it is not the law, that such an expression of approval operates 
as law, or that it in law precludes the assenting Parliament or any sub- 
sequent Parliament from refusing to give its sanction to any legislative 
proposals that may subsequently be brought before it. Parliament, no 
doubt, as the Chief Justice points out, has a constitutional control over 
the executive; but it cannot be disputed that the creation of the obliga- 
tions undertaken in treaties and the assent to their form and quality are 
the function of the executive alone. Once they are created, while they 
bind the State as against the other contracting parties, Parliament may 
refuse to perform them and so leave the State in default.” 


The absence of necessary changes in the law or the necessary 
appropriation of public funds by Parliament, of course, does not 


in any way affect the internationally binding force of treaties. In 
view of this fact, a provision is sometimes inserted in the instru- 





citizens and German companies in the United Kingdom which do not extend to the 
subjects or citizens or companies of the most favoured foreign country.” Effect is 
given to the protocol by the Former Enemy Aliens (Disabilities Removal) Act, 
1925, 15 & 16 Geo. 5, c. 43, by merely repealing the acts enumerated. 

23 See, for example, the Austrian Loan Guarantee Act, 1933, 23 Geo. 5, c. 5, 
which authorizes the Treasury to guarantee the portion of the Austrian loan which 
His Majesty’s Government had undertaken to guarantee in the protocol signed at 
Geneva, July 15, 1932. See, also, the Trade Facilities and Loans Guarantee Act 
1922 (Session 2), 13 Geo. 5, c. 4, authorizing the Treasury to guarantee payment of 
the Austrian loan in accordance with the protocol signed at Geneva, October 4, 1922. 

2 Attorney-General for Canada v. Attorney-General for Ontario, 1937, A.C. 326. 
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ment of ratification stipulating that the undertakings contained 
in the treaty shall not take effect until legislation necessary for 
their fulfillment has been agreed to by Parliament and has received 
royal assent.” In practice, therefore, the ratification and fulfillment 
of British treaties may becontingent upon parliamentary approval. 
Furthermore, the secretary of state for foreign affairs, in advising 
His Majesty with respect to the negotiation, conclusion, and rati- 
fication of treaties, or in the conclusion and ratification of inter- 
governmental agreements upon his own authority, always acts 
under direct responsibility to Parliament. 

Under the rules agreed upon at the Imperial Conferences of 1923, 
1926, and 1980, no treaty may be negotiated in respect of the 
United Kingdom without due consideration of its possible effect 
on other members of the British Commonwealth.” Before negotia- 
tions are opened with the intention of concluding a treaty, steps 
must be taken to ensure that any of the other members of the 
Commonwealth likely to be interested are informed, so that if any 
member considers that its interests would be affected, it may have 
an opportunity of expressing its views or, if it so desires, of partici- 
pating in the negotiations. In all cases where other members of 
the Commonwealth are participating in negotiations, there is to 
be “the fullest possible exchange of views” with the representatives 
of the other members both before and during negotiations. More- 
over, any members whose representatives are not participating in 
the negotiations must, during the progress of the negotiations, be — 
kept fully informed in regard to any points arising in which they 
may be interested. 

Most international instruments to which the United Kingdom 
_ today becomes a party are concluded by the Government and not 
by His Majesty the King. If the instruments recorded in the United 
Kingdom. Treaty Series for the six-year period 1931-36 may be 

235 The instrument of ratification of the Anglo-Danish trade agreement of April 
24, 1933, for example, contains such a provision in the following terms: “Subject 
to the stipulation, however, that in regard to the duty on yeast the undertaking 
connoted by Article 2 of the Agreement and the Second Schedule to the latter shall 
not take effect until legislation necessary for its fulfillment shall have been agreed 
to by Our Parliament and shall have received Our Royal Assent.” Foreign Office, 
Treaty Department, Ratifications of Treaties (unpublished), 1933, No. 11; United 
Kingdom, Treaty Series, 1933, No. 34, Cmd. 4424 of 1933. 

2 Similarly, no treaty may be negotiated for or by any of the Dominions with- 


out due consideration of its possible effect upon the United Kingdom or other parts 
of the Empire. 
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taken as representative, not more than one-third of the total are 
concluded by His Majesty. The remainder fall under the general 
classification of agreements between governments. In view of this, 

and of the further fact that His Majesty acts in the sphere of- 
treaty-making only upon the adyice of his ministers, it is often 
said that “the Government” has now annexed the whole of the 
royal prerogative with respect to treaty-making. Since, also, a 
Government which commands a clear majority in the House of 
Commons today wields practically the whole power of Parliament, 
it is claimed that the powers of Parliament with respect to treaty- 
making (and even with respect to ordinary legislation) have be- 
come a nullity. Thus it is argued that the Government “normally 
wields all the powers of the House of Commons as well as all the 
powers of the Crown.’’?’ This argument runs entirely counter to the 
theory of ministerial responsibility and doubtless represents some- 
what of an exaggeration of the actual practice. The Government 
makes no important departure in foreign policy without announc- 
ing, explaining, and defending its policy before the House of Com- 
mons. The practice, which now seems well established, of laying 
treaties before Parliament prior to their ratification ensures at least 
some opportunity for questioning and debating their desirability 
before they become binding obligations upon the state. It remains 
true, nevertheless, that in treaty-making, and in the conduct of 
foreign relations generally, the Government is as little controlled as 
in any other sphere of its activities. This results, perhaps, from the 
very nature of international relations. 


27 Ramsay Muir, How Britain Is Governed (3d rev. ed., Boston, 1935), pp. 25, 83. 
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I. GOVERNMENTAL ORGANIZATION AND PROCEDURE 


Constitutional Amendment. The Pennsylvania constitution provides: 
“Any amendment ... may be proposed in [either house]; and if the same 
shall be agreed to by a majority of the members elected to each .. . the 
Secretary of the Commonwealth shall cause the same to be published 
three months before the next general election, in at least two newspapers 
in every county in which such newspapers shall be published; and if, in 
the General Assembly next afterwards chosen, such proposed amendment 
shall be agreed to . . . the Secretary of the Commonwealth shall cause the 
same again to be published in the manner aforesaid; and . . . submitted to 
the qualified electors... .’’ Herman Tausig, suing as a taxpayer, sought 
to prevent a popular vote on a number of proposed amendments under- 
taking, among other things, to repeal provisions thought to forbid the 
levying of graduated income and inheritance taxes and the appropriation 
of money for old age pensions. In holding that the action was not pre- 
mature, the court stated :? “The law of this state prohibits inquiry into the 
validity of the steps preliminary to the adoption of an amendment after 
it has received the approval of the people.” Reversing, or at least qualify- 
ing, certain earlier rulings discussed in the opinion, it demanded strict 
compliance with the procedure set out above, but ruled: “The framers did 
not intend the Secretary of the Commonwealth should be responsible for 
the actual publication; he has no means of accomplishing this. Nor will 
the submission of a proposed amendment be frustrated by the neglect or 
refusal of one or more newspapers to publish within the specified time. . . . 
All the section commands is that the secretary transmit the advertise- 
ments of the proposed amendment to the proper newspapers within suf- 
ficient time to enable them to be published . . . three months or more in 
advance of the election.” Since it was clear that he had done this, the 
election was permitted to be held and the old age pension measure was 
ratified, all others being defeated. 

In Wise v. Chandler,’ the Kentucky court advanced several rather 

1 I am indebted to Mrs. G. C. Bell, research assistant in political science, for 
aid in selecting the cases to be considered in this article. They were chosen from 
those reported in the advance sheets of the National Reporter System from May, 
1937, to May, 1938. Unless otherwise indicated, the decision was rendered by the 
court of last resort of the state concerned. In Oklahoma and Texas, decisions of the 
court of criminal appeals, although a specialized court of last resort, also are indi- 
cated. 2 Tausig v. Lawrence, 197 A. 235 (Jan., 1938). 


3108 S.W. (2d) 1024 (Oct., 1937). Cf. Coleman v. Miller, 71 P. (2d) 518 (Kan., 
Sept., 1937). 
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novel doctrines -relative to amending the national Constitution. These 
need not be considered here, since the questions involved are national 
yather than state. The opinion has every earmark of being purely 
“advisory,” ending with the conclusion that although the court can do 
nothing it is “the duty of the Secretary of §tate [of the United States] to 
ignore” the notification that Kentucky had ratified the proposed child 


- labor amendment. Since no true judgment could be rendered, the trial 


court was advised to instruct its clerk to certify a copy of its ruling to the 
said Secretary of State. 

Elections and Direct Legislation. Rejecting contrary rulings from other 
states, the New York court held‘ that the proportional representation 
section of the charter of New York City does not violate the clause that 
all qualified electors ‘‘shall be entitled to vote . . . for all officers that now 
are or hereafter may be elective by the people.” Justifying the ruling, the 
majority pointed out: “It is conceded by everybody that the borough 
could be divided into twelve districts, and one councilman elected from 
each district. This would give Brooklyn twelve representatives in the 
council, and yet the people of Brooklyn had only voted (sic) for one out of 
the twelve. .. . Remove the artificial lines creating the districts, and give 
Brooklyn the same twelve men in the council, it is said to be illegal if the 
people can only vote for one of the twelve. What is the magic in these 
artificial lines that creates such a difference in result with little or no dif- 
ference in principle?” Tracing the history of the clause, the majority con- 
cluded that it was inserted in the constitution for the purpose of abolishing 
property qualifications for voting in favor of manhood suffrage. Only one 
judge dissented. . 

Stating that “a constitution is to be interpreted by the spirit which 
vivifies, and not by the letter which killeth,” the Maryland court heldë 
that a provision that ‘all elections shall be by ballot” does not forbid the 
use of voting machines. 

Certain Massachusetts citizens undertook to require, through an initia- 
tive constitutional amendment, that the net proceeds of all gasoline 
excise taxes and motor vehicle registration and license fees be used solely 
for highway purposes. In response to certain questions certified by the 
legislature, the justices unanimously replied® that this effort was abortive 
because-of the constitutional provision that “no measure . . . that makes 
a specific appropriation of money from the treasury of the common- 
wealth shall be proposed by an initiative petition.” They concluded that 
“the aim of this article was to prevent resort to an initiative in order to 
segregate public moneys or a part of the public revenue to any narrow 
purpose.” ` 

4 Johnson v. City of New York, 9 N.E. (2d) 30 (June, 1937). 


5 Norris v. Mayor and City Council of Baltimore, 192 A. 531 (May, 1937). 
£ Opinion of the Justices, 9 N.E. (2d) 186 (May, 1937). 
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Legislative Procedure. There seems to have been a gradual yet decided 
swing in this country to the rule that the enrolled bill “is conclusive 
evidence of its passage and of its terms and provisions.”” This is a more 
stringent limitation upon judicial power than that found in many coun- 
“ tries which do not pretend to have anything comparable to the American 
system of judicial supremacy. However, the West Virginia court refused 
to accept this doctrine. In the confusion attending the session, the legis- 
lature send the governor a bill in the form in which it had been introduced 
rather than that in which it had passed. In holding that the bill had not 
become a law in spite of its publication in the session laws, the court 
stated® that in West Virginia “every fact upon which, in any view, de- 
pends the question whether a document purporting to be a statute has, 
by legislative action, been invested with the force of law, is, in its nature, 
a public fact and will be noticed by the court.” 

In two closely connected cases, the Rhode Island court succeeded in 
dodging the issue, merely conceding: “Conceivably a persistence in a 
course of conduct which would bring about enactment of legislation, in 
` violation of the constitutional rights of the majority of the people, might 
so affect any legislation, so enacted, as to taint it with the charge of un- 
constitutionality, whenever it might be questioned in a litigated case.’’® 
The state constitution provides: “The yeas and nays... shall, at the 
desire of one-fifth of those present, be entered on the journal.” It seems 
that the presiding officer of the lower house, in the rush sessions attending 
final passage by each house of its own bills, declared certain measures 
passed on a viva voce vote and refused to grant a roll-call even though de- 
manded by 52 members, constituting a majority of the entire membership. 
This majority sought to secure an opinion from the judges of the supreme 
court under the provision that they “shall give their written opinion upon 
any question of law whenever requested by the governor or by either 
house of the general assembly.” The speaker, however, refused to enter- 
tain such a motion, and it was presented to the court simply as a request 
of a majority of the members. The opinion?! stated: “Majority rule is 
firmly imbedded in our fundamental law. . . . The presiding officer . . . is 
subject to that law and must be governed by it. . . . He is the servant of 


? Spaulding v. Desmond, 188 Cal. 788, 790 (1922). Cf. the earlier ruling of the 
same court in Weill v. Kenfield, 54 Cal. 111 (1880), holding an alleged statute void 
because the journal showed that two of the three readings in each house had been 
by title only. 

£ Charleston National Bank v. Fox, 194 S.E. 4 (Nov., 1937), quoting from 15 
R.C.L. 1066. In 1925, the California civil service commission was abolished in this 
very manner, the governor signing (apparently knowingly) a bill in a form in which 
it had been overwhelmingly defeated in the senate. 

? To Certain Members of the House of Representatives, 191 A. 269, 272 (April. 
1937). 10 Ibid. 
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the House and not its master. .. . He should be solicitous not to violate 
the law himself and thereby forfeit the right to such respect and obedi- 
ence.” But the judges concluded: “Because the petitioners, although 
constituting a majority of the House, have not in this matter acted as the 
House, . . . and because we feel that the presiding officer, if he has acted 
as the petition alleges, has misconceived his duty toward the majority and 
will not, when informed, persist in denying to them any of their con- 
stitutional rights, we are of the opinion that we are not authorized and 
required by the Constitution to give our advisory opinion as requested.” 

The warning was to no avail. Only 16 days later, and just two days prior 
to the date set for final adjournment, 21 members of the senate, under 
virtually identical circumstances, requested an opinion as to the legality 
of their president’s action in declaring certain bills passed after refusing 
to permit a roll-call vote. The court delayed its answer until the legisla- 
ture adjourned, when it announced" that this adjournment had served 
to nullify the request if it could have been entertained in any case. As the 
governor signed several of these bills, the issue is almost certain to be 
raised in later litigation. 

Delegation of Legislative Power to Private Groups and to the Electorate. 
In sustaining the state agricultural adjustment act, the California court 
held” that the director can be forbidden to enter into a marketing agree- 
ment unless it is assented to in writing by 80 per cent of the persons en- 
gaged in the industry concerned. The opinion attempted to distinguish 
between a private veto, which is valid, and private initiative, which may 
be invalid. A California district court of appeal invalidated” a statute pro- 
viding that “any party or his attorney to any cause or proceeding of any 
nature pending in a superior or municipal court, except the people or 
district attorney in a criminal case, may make . . . a peremptory challenge 
in writing of the judge assigned to try or hear the cause or pending matter. 
Thereupon, without any further act or proof, the presiding judge... 
shall assign some other judge to try the cause or hear the pending matter.” 
The judges were of opinion that although “the legislature has plenary 
power to prescribe the grounds which shall constitute the disqualification 
of a judge . . . its power to delegate to a private citizen or to an attorney 
at law the right to determine that disqualification, based upon his or their 
own peculiar wishes, desires, or antipathies, is an entirely different mat- 
ter,” and must be denied. They added that the clause discriminating 
against the prosecution in criminal cases violates the guarantee, “nor shall 
any citizen, or class of citizens, be granted privileges or immunities which, 
upon the same terms, shall not be granted to all citizens.” Although their 

11 To Certain Members of the Mnate, 191 A. 518 (April, 1937). 


12 Brock v. Superior Court, 71 P. (2d) 209, 218 (July, 1987). 
18 Daigh v. Schaffer, 73 P. (2d) 927 (Nov., 1937). 
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statement that “there is no reason why the rights of the people are not 
equal to the rights of a defendant’? may be sound common sense, it 
certainly is not the premise upon which American criminal procedure was 
constructed. 

Finding his desire to put the „State into the public utility business 
blocked by the state constitution, Wisconsin’s versatile young governor 
had certain of his political cronies incorporate the Wisconsin Develop- 
ment Agsociation for the stated purpose of encouraging municipal and 
coéperative acquisition and operation of all forms of public utilities, and 
of engaging in the utility business as a holding or as an operating company. 
Under the terms of a 1937 statute, it was to receive $60,000 per year from 
the state to aid it in fostering municipal ownership and in surveying the 
power resources of the state. Although reaffirming its previous rulings 
that the state may subsidize such private institutions as industrial 
schools and orphanages and may employ private companies to perform 
public undertakings when no control is left in the hands of the private 
corporation to determine the questions of policy concerned, the court 
unanimously held" that the legislature had undertaken to give to the 
W.D.A. power to determine questions of policy of an essentially govern- 
mental nature. 

In the absence of constitutional provision for direct legislation, the 
majority rule forbids state-wide referenda on proposed laws. Tennessee 
has construed this rule to prohibit a county referendum on a special act 
applicable only to said county. In Clark v. State ex rel. Bobo,’ an effort 
to influence the court to reverse prior rulings and hold that any local 
option law—in this case, an act validating the manufacture of intoxicants 
—is invalid, was unsuccessful. 

Delegation of Legislative Power to the Administration. In State v. Hef- | 
fernan,'” the New Mexico court held that although the game commission 
can be authorized to set the open season and bag limits, and to determine 
the methods of hunting and fishing, the legislature must itself define 
“game animal.” In Iowa, the authority of the conservation.commission 
to “adopt rules and regulations ... whenever . . . such regulations shall 
be desirable for the proper use and conservation of the resources of the 
state” was invalidated!® as a “roving commission” and a “vagrant and 
undefined power to establish and make law.” The only test offered in the 
former case was that it “would be unreasonable and unscientific” to insist 


4 State ex rel. W.D.A. v. Dammann, 277 N.W. 278 (Jan., 1938). 

1 Wright v. Cunningham, 115 Tenn. 445 (1905). Although the act applied to 
“counties having a population by the Federal Census of 1900, or any subsequent 
Federal Census, between 14,200 and 15,000,” the court was impressed by the fact 
that only Rhea county met this test. : 

16 113 S.W. (2d) 374 (Jan., 1988). 1 67 P. (2d) 240 (April, 1937). 

18 State v. Van Trump, 275 N.W. 569 (Oct., 1937). 
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upon “a senseless and narrow technical construction” of “legislative 
power,” while the Iowa opinion stated: “This court has endeavored, with- 
in constitutional limits, to pursue a ‘common sense’ policy in determining 
the extent to which delegation may be permitted, and to give due con- 
sideration to the necessities of governmental coöperation and the practical 
difficulty of adapting legislation to complex tonditions.”’ 

- In Tennessee Electric Power Co. v. City of Chattanooga,” a taxpayer 
sought to enjoin the city from constructing a municipal electric plant and 
distributing system. Among other arguments, the attorneys insisted that 
the legislature is powerless to permit a city board to set the rates to be 
charged for the services furnished by it. Of course the argument went for 
naught, and is merely further evidence that much of our litigation is 
undertaken largely for its nuisance value. In recent years, this has been 
particularly true where, as here, “New Deal” agencies (T.V.A. and 
P.W.A.) are concerned. 

Although the Pennsylvania court?! started an opinion with the premise 
that “the power to tax is peculiarly a power of the legislature” and cannot 
be delegated, it immediately switched to the very different one that the 
power to tax can be exercised only by a popularly elected body. This 
enabled it to justify its previous rulings sustaining the delegation of this 
power not alone to municipal corporations, but to elective school boards. 
However, since 1911, the Philadelphia school board has been appointed 
by the judges of the courts of common pleas, and since 1929 it has enjoyed 
(according to the conclusions of the court) a degree of independence in 
setting the tax-rate for school purposes. Hence the unanimous ruling that 
it is without authority to levy any tax whatever. The opinion is significant 
for its obiter attack upon the wasteful financial practices of American 
school administrators, but of course the court was careful to point out 
that these practices were ignored in passing upon the purely constitu- 
tional issues involved. 

One can well imagine the chaos which would have resulted from the 
granting of an order restraining the collection of all future school taxes. 
For this reason, the court, asserting the discretionary power still inherent 
in equity, modified the injunction to permit the school board to continue 
its existing 1937 tax-rate for the years 1938 and 1939, or until after the 
next regular session of the state legislature. It recommended that any 
necessary additional funds be raised ‘by the board exercising its power to 
borrow money—a suggestion which would seem to nullify its insistence 
that taxes be not increased by merely postponing the evil day. The court 
failed to explain why the power to borrow money is less “legislative” 
than that to levy taxes. 


19 114 S.W, (2d) 441 (March, 1937). 
20 Wilson v. School District of Philadelphia, 195 A. 90 (Nov., 1937). 
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Administrative Power. It seems to have become an established custom 
in South Carolina to authorize the county delegations in the legislature 
to exercise a wide degree of control over the administration of special 
laws applicable to their respective counties. In Bramlette v. Stringer,” 
the court decided to call a halt to the practice and held that to authorize 
such legislators to decide what, if any, portion of an authorized bond issue 
shall be issued, and which, if any, highways shall be constructed, converts 
them into an administrative board in defiance of the concept of the separa- 
tion of powers. One prior ruling sustaining the custom was expressly over- 
ruled, but others were merely “distinguished.” They will live to plague 
later members of the court. 

Judicial Power. A New Jersey trial court” entertained an election con- 
test involving a seat in the state senate. The contention that the petition 
was a request for a purely advisory opinion was met with the response that 
the matter was a judicial one because its ruling, although not binding on 
the senate, would constitute prima facie evidence of title to office. It set 
aside the election for fraud. The Tennessee court, following a very dif- 
ferent line of reasoning, held” that if it could pass upon the qualifications 
of a member of the lower house, it would hold that the defendant had lost 
his seat by qualifying as a county judge. It found an additional barrier 
to action in that the ruling of the house, holding him eligible for continued 
service, constituted a binding judgment within the doctrine of res 
judicata. , 

California statutes require all disputes arising between private employ- 
ment agents and their clients to be referred “to the commissioner of 
labor, who shall hear and determine the same, subject to appeal within 
ten days to the superior court where the same shall be heard de novo.” 
Since the commissioner’s findings are not binding, the court™ sustained 
‘the act and prevented suit prior to a hearing before the commissioner. 
Had the legislature undertaken to curb the authority of the courts to act 
following the hearing, the act undoubtedly would have been held to con- 
stitute an unlawful attempt to vest judicial power in an administrative 
officer. Oregon held% that a court cannot be authorized to appoint and 
supervise 2 receiver for a defaulting municipal corporation, such receiver 
to be virtually a merged manager and council. 

Last year’s article (see this Revimw, Aug., 1937, p. 665) discussed a 
ruling of the Missouri court punishing non-lawyer officials of the Missouri 
Pacific Railroad for contempt for representing the corporation before the 


2195 §.E, 257 (Feb., 1938). 

22 In re Hunt, 191 A. 487 (Circuit Court of Cape May County, April, 1937). 
23 State v. Shumate, 113 S.W. (2d) 381 (Feb., 1938). 

2 Collier & Wallis, Ltd. v. Astor, 70 P. (2d) 171 (July, 1987), 

25 City of Enterprise v. State, 69 P. (2d) 953 (June, 1937). 
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state railroad commission in a rate case. In an action brought by the 
Chicago Bar Association, the Illinois court®* imposed a like penalty upon 
a workmen’s compensation adjuster who was practicing before the state 
industrial commission. “The power to regulate and define the practice 
of law,” the majority stated, “is a prerogative of the judicial depart- 
ment.... The practice of law, both*in and out of courts, by one not 
licensed, is an illegal usurpation of the privilege of an attorney and is a 
contempt of this court. ...The General Assembly has no authority to 

. : declare not to be the practice of law those activities the performance 
of which the judicial department may determine is the practice of law.” 
The dissenting judges would seem to have the better of the argument. 
Meeting the majority on their own ground, they concluded: “If we say 
that the Legislature may not tell us whom (sic) shall be admitted as 
attorneys, it follows inexorably that we cannot tell the administrative or 
executive department whom they shall receive before their boards or 
commissions.’’ They also felt that “we have no power of punishment for 
contempt beyond the confines of our own court or some court over which 
we have appellate or supervisory jurisdiction. ... Such conduct is not 
calculated to bring the court into disrepute, nor to impair its dignity.” 

The Tennessee legislature found that it cannot make a judge in- 
competent to sit in a case because he is related by blood to counsel, the 
court stating?’ that “the only manner in which it may exercise power over 
the personnel of the courts by a disqualification of the judges thereof is 
by a proper interpretation and exercise of the power granted in the con- 
stitutional provision defining the standards for incompetency of judges.” 
It might well have added that since this provision is ee eens the 
legislature is left without any power on this score. 

A ruling of the Nebraska court? marks a new departure in the move- 
ment for an integrated and self-governing bar. The voluntary bar associa- 
tion, following a poll of its members, petitioned the court to integrate the 
bar by rule of court. In acting upon this request, the judges stated that 
when similar steps have been taken elsewhere under the terms of a statute, 
the courts have followed the statute merely out of deference to the legis- 
lature, since in fact they were ‘‘but exerting an inherent power.” The rules 
which they promulgated govern both organization of the bar, including 
the payment of dues, and the procedure to be followed in disbarment 
cases. Admission is left undisturbed, except that the neophyte must join 
this association. The tasks delegated to the Committee on American 
Citizenship bear the stamp of recent political troubles, one being to 


26 People ex rel. Chicago Bar Association v. Goodman, 8 N.E. (2d) 941 (Feb., 
1937). 

37 Moore v. Love, 107 S.W. (2d) 982 (Aug., 1937). 

28 In re Integration of Nebraska Bar Association, 275 N.W. 265 (Sept., 1937). 
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foster ‘‘the furtherance of a national movement on behalf of a better 
and more loyal adherence to American institutions and ideals””—including, 
no doubt, the independence of the judiciary. 

Procedure to Enforce Constitutional Guarantees. On January 2, 1929, the 
federal Supreme Court held?’ that a Georgia statute did not violate the 
due process clause of the Fourteenth Amendment. Shortly thereafter, 
attacking an identical Florida law, counsel alleged that it violated the 
equal protection clause. The trial court ruled against them, and they 
appealed. Before the appeal was heard, the Supreme Court granted a 
rehearing in the Georgia case and held?’ that the statute did deprive rail- 
road companies of due process. Counsel in the Florida case then tried to 
raise this argument, but the Supreme Court held® that by failing to raise 
it at the first opportunity, i.e., at the trial, they had waived it. Hence 
the statute, admittedly unconstitutional, was held to govern this case. 

This somewhat startling result was merely the natural consequence of 
an accepted rule of pleading. The Montana court, however, has revolted 
against it. As explained in its opinion, “Following the conclusion of the 
argument and during our deliberations ... it was suggested by one or 
more members of this court that if the act of 1935 was applicable to this 
estate ... the act, as to all such estates, was violative of [the state con- 
stitution]. This constitutional question was neither suggested, briefed, nor 
argued in the case prior to its submission for decision.” It then explained 
that it set the case for reargument and notified counsel of its doubts on 
this point, which was subsequently briefed and argued. Finding that in 
Marbury v. Madison? “the constitutional question was raised by the 
court itself on behalf of one who never appeared before the court, and it 
did not have the benefit of the advice or briefs of counsel,” the judges con- 
cluded: “The constitutional question is decisive on the appeal of the state. 
If we declined to decide this question, we would be avoiding the per- 
formance of a duty. If the 1935 act is in fact unconstitutional, to decline 
to so declare would be a violation of our oaths of office. Therefore, the 
question must be decided.” It held that to give retroactive effect to a 
clause providing for the deduction of the national estate tax before the 
state inheritance tax was computed would violate the provision that no 
obligation due to the state shall be remitted or reduced. . 

However much can be said for the court’s conclusion, it is submitted 
that in accepting Marbury v. Madison as authority the learned judges 
overlooked two very important distinguishing facts. In that case, the 


2° Western and Atlantic R.R. v. Henderson, 278 U.S. 577 (1929). 
30 Western and Atlantic R.R. v. Henderson, 279 U.S. 639 (1929). 
3 Seaboard Air Line Ry. v. Watson, 287 U.S. 86 (1932). 

% In re Clark’s Estate, 74 P. (2d) 401 (Nov., 1987). 

3 1 Cranch 137 (U.S. 1808). 
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Supreme Court not only was the trial court, but the question of the 
validity of the statute was a jurisdictional one. 

In their efforts to provide a more expeditious method of settling con- 
stitutional issues, many states have provided for advisory opinions. Sev- 
eral such opinions are discussed in other sections of this article. The Rhode 
Island cases, discussed above,*4 reveal a pssible defect in the present 
set-up so far as questions of legislative procedure are concerned. Other 
cases, too numerous to mention, reveal a continued and studied reluctance 
on the part of the courts to face important issues in advisory cases if this 
can be avoided. In many of these, this reluctance seems to have been 
quite unnecessary and is to be regretted. As usual, many of the best 
“advisory” opinions of the year were disguised as dicta.** 

The declaratory judgment gives promise of playing an ever-increasing 
rôle in constitutional litigation. In Acme Finance Co. v. Huse,” two 
judges insisted that the Washington—which is the uniform—act is avail- 
able only “to construe contracts and statutes—not to abrogate, annul, 
supplement, or detract from them.” To be sure, certain technical diffi- 
culties may arise that may cause one to wish that this were the case.* 
The majority, however, held the act, not yet in force, to be unconstitu- 
tional. Combatting the argument that the declaratory judgment will lend 
itself to ‘the practice of entertaining agreed cases involving the constitu- 
tionality of statutes,” Mr. Justice Geraghty (concurring) replied that 
this practice “has become firmly established” under the normal procedure, 
cases being brought “by connivance” in which “we know, as every one 
knows, no real controversy has arisen, and that the object of the suit is 
to take the opinion of this court.” 


II. GOVERNMENTAL RELATIONS 


The Nation and the States. Efforts to convince the state courts that cur- 
rent unemployment insurance legislation is unconstitutional in that it 
delegates state powers to the national government continue to be unsuc- 
cessful. Although the Mississippi court*® conceded that it is “not bound 
by a federal court decision as to the meaning or constitutionality of a 


31 See p. 672. 

3 This is particularly true of In re Opinion of the Justices, 191 A. 485 (Me., 
Dec., 1936), and of the companion case, same title, in 191 A. 487 (Nov., 1936). No 
explanation is given for the long delay in publishing these opinions. The court’s 
reluctance to proceed without argument could have been cared for by inviting 
the parties to appear. 36 See the cases cited in notes 3, 9, 20, 23, and 94. 

37 73 P. (2d) 341 (Oct., 1937). : 

38 What would be done today if a substantial minority of employers, prior to the 
1937 reversal of the Adkins case, had secured declaratory judgments that minimum 
wage laws for women cannot be applied to them? 

39 Tatum v. Wheeless, 178 So. 95 (Jan., 1938). 
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state statute” under the state constitution, it found no defect in the law 
of its state. The Alabama court? refused to entertain the argument of 
coercion of the state by the nation, and concluded that there had been 
no delegation of legislative power to Congress, since the Social Security 
Act was in force when the state act was passed. It cake-walked around the 
prickly issues raised by the ‘fact that the state statute is to become in- 
valid in case the Social Security Act is held unconstitutional by the 
federal Supreme Court. The opinion intimated, however, that it may be 
that the*nation and the state have greater leeway in dovetailing their 
legislative programs than is the case with two states, whose territorial 
jurisdictions do not overlap. Much can be said for this view on practical 
grounds. 

In an opinion holding that the invalidity of the Agricultural Adjust- 
ment Act has not affected the validity of the corresponding state act, 
the California court* asserted: “It is, of course, perfectly valid to adopt 
existing statutes, rules, or regulations of Congress or another state by 
reference; but the attempt to make future regulations of another jurisdic- 
tion part of the state law is generally held to be an unconstitutional dele- 
gation-of legislative power.” This would seem to indicate that it would not 
sustain the section providing that every order, rule, or regulation of the 
Secretary of Agriculture under the National Agricultural Adjustment 
Act, “heretofore or hereafter made,” is applicable to all intrastate trans- 
actions.” Nevertheless, it sustained the milder provision that no state 
regulation for intrastate commerce can be made unless similar national 
regulations are in force for interstate commerce. 

The State and Its Local Governments. Courts continue to have difficulty 
distinguishing between ordinances which provide ‘‘additional and further 
regulation” of matters only partially covered by statute and those which 
conflict with the policy thought to be established by the state law. In 
Arizona, an ordinance requiring all milk sold to be pasteurized was 
sustained.* Similarly, the Wisconsin court held“ that the fact that the 
statutes forbid endurance contests in excess of sixteen hours per day, or 
of six days, does not invalidate an ordinance forbidding all endurance 
contests. Nebraska concluded that an ordinance forbidding the sale of 
liquor to minors is entirely consistent with a statute forbidding sale to 
minors “knowing them to be such.’”“* Ohio could see nothing wrong with 


40 Beeland Wholesale Co. v. Kaufman, 174 So. 516 (March, 1937). 

41 Brock v. Superior Court, 71 P. (2d) 209 (July, 1937). 

2 Compare the ruling In re Lasswell, 1 Cal. App. (2d) 183 (1934), discussed in 
this Revirw, Vol. 29, p. 611. : 

43 City of Phoenix v. Brenninger, 72 P. (2d) 580 (Oct., 1937). 

44 Fox v. City of Racine, 275 N.W. 513 (Oct., 1937). 

46 Bodkin v. State, 272 N.W. 547 (April, 1937). 
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stricter closing hours, while Oklahoma held that this constituted con- 
flict and invalidated the ordinance.*” 

Stating that “the purpose of the constitutiorial provision [as to home 
rule charters] is to render cities independent of state legislation as to all 
subjects which are of strictly municipal concern; therefore, as to such 
matters general laws applicable to” cities’ yield to the charter,” the 
Nebraska court held* that adoption of such a charter frees the city from 
statutory tax limitations. It conceded that ‘there is no sure test which will 
enable us to distinguish between matters of strictly municipal concern and 
those of state concern.” 


III. INDIVIDUAL RIGHTS: PROCEDURAL 


As usual, the rights of persons accused of crime were a constant source 
of litigation. Although the California court’s latest ruling in the Mooney 
caset? was one of the most significant of the year, it is omitted here be- 
cause only questions of federal constitutional law ‘were involved. Indeed, 
the opinion made it painfully evident that the court still intends that the 
prisoner shall be given no more than the irreducible minimum of his 
federal guarantees. The few significant cases involving questions of civil 
procedure are grouped as a unit at the close of this section. 

Search and Seizure. The Maryland court having clung to the common 
law rule that evidence is not rendered inadmissible because of the illegal 
manner in which it is secured, a 1929 statute provided: “No evidence in 
the trial of misdemeanors shall be 'deemed admissible where the same 
shall have been procured by, through, or in consequence of any illegal 
search or seizure or of any search and seizure prohibited by the Declara- 
tion of Rights of this State.” Under federal procedure and that of most 
states, the right to exclude such evidence is waived unless a motion to 
quash it is filed prior to the opening of the trial. The Maryland court 
held®* that such a motion cannot be entertained, which will force de- 
fendant’s in that state to raise the issue in the presence of the jury. It 
also held™ that the statute does not forbid the use of evidence secured by 
tapping telephone wires, since this involves neither a search nor a seizure. 

The Oklahoma justices continue to set aside numerous’ convictions, 
nearly always involving the liquor laws, because of the use of evidence 


48 City of Coshocton v. Saba, 8 N.E. (2d) 572 (Court of Appeals, Coshocton 
County, Dec., 1936). 

47 Bx parte Ferguson, 70 P. (2d) 1094 (Cr. App., July, 1937). 

48 Eppley Hotels Co. v. City of Lincoln, 276 N.W. 196 (Nov., 1937). 

49 Ha parte Mooney, 73 P. (2d) 554 (Oct., 1937). 

50 Sugarman v. State, 195 A. 324 (Oct., 1937). 

51 Hitzelberger v. State, 197 A. 605 (March, 1938). Cf. Olmstead v. United 
States, 277 U.S. 438 (1928); Nardone v. United States, 302 U.S. 379 (1937). 
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which, according to the rather harsh and at times seemingly absurd rules 
of that court, has been secured illegally. The apparent refusal of the police 
to mend their ways seems to have frayed the nerves of the judges, who oc- 
casionally show a lack of good taste in their opinions. 

However illegal the seizure may have been, the general rule gives no 
right to recover property where it$ mere possession is illegal. Following 
this doctrine, the Oklahoma and Tennessee courts ordered large 
quantities of illegally seized intoxicants destroyed. 

John Doe Warrants. In providing for the issuance of warrants of arrest, 
the California Penal Code merely stipulates: “The warrant must specify 
the name of the defendant, or, if it is unknown to the magistrate, the 
defendant may be designated therein by any name.” The failure to 
require any description of the person sought, even when not named, led 
the courts to sustain general warrants. However, in 1933, division one 
of the district court of appeal, first district, held® that such a warrant 
violates the constitutional provision that ‘the right of the people to be 
secure in their persons, houses, papers and effects, against unreasonable 
seizures and searches, shall not be violated; and no warrant shall issue 
but on probable cause, supported by oath or affirmation, particularly 
describing the place to be searched and the person and things to be 
seized.” Ignoring the California cases, the court based its decision upon 
the federal Supreme Court’s interpretation of the similar clause in the 
federal bill of rights.5* In 1937, division two of the same court, without 
mentioning the federal rule or this 1933 case, held®’ that this clause 
governs only the issuance of search warrants. The reasoning of the latest 
opinion seems somewhat weak. Not only is it hard to understand why the 
seizure of one’s property is a more serious interference with individual 
rights than the seizure of one’s person, but it must be remembered that 
validating an arrest also validates a search of the person arrested and at 
times of the place where the arrest is made. Nor was there any necessity, 


82 In reversing a conviction where the officer making the arrest, under circum- 
stances which would constitute ample justification for such arrest in most states, 
was accompanied at the time by a motorist who was in trouble and whom he was 
driving to a service station, the opinion commented: “The record does not disclose 
why there should be any jealousy between the defendant...and the witness 
Wheeler as each of them had their woman, and there was no testimony that de- 
fendant tried to interfere with the woman the patrolman had with him in his car.” 
Bowdry v. State, 77 P. (2d) 753 (Okla. Cr., March, 1938). Were the police to make 
such remarks concerning the judges, they would be punished for contempt of court. 
One may doubt if such tactics will succeed where reversals have failed. 

53 Lee v. State, 71 P. (2d) 1090 (Sept., 1937). 

5 Ambrester v. State, 110 S.W. (2d) 332 (Nov., 1937). 

55 In re Schaefer, 134 Cal. App. 498. 

t West v. Cabell, 153 U.S. 78 (1894). 

& Elliott v. Haskins, 67 P. (2d) 698 (April, 1937). 
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on the facts of the case, for resort to a general warrant, since the police 
then held the man sought by the sheriff. Apparently, the California rule 
will remain in doubt until the state supreme court renders a clear-cut 
ruling on the subject. 

Successive Prosecutions. The California court’s premise that the rights 
of the state must be identical with those of the defendant’? would seem 
to find logical application in the rule that the prosecution enjoys the 
same right of appeal from an acquittal that the defendant enjoys from 
a conviction. This rule, recently adopted by statute in Canada,® has been 
law in Connecticut for over fifty years. In State v. Palko,® the court again 
sustained it. ; 

“Perjury in reality constitutes, when committed in court, two offenses, 
one against the state, and the other against the court and its dignity... . 
The power of the court to commit and punish for contempt is inherent,” 
and is not subject to legislative control. Stating thus, the New Jersey 
court of chancery held*® that such a defendant not only is not protected 
against successive prosecutions, but cannot plead the statute of limita- 
tions when prosecuted for contempt. 

In State v. Fredlung,® the defendant, in an automobile accident, 
killed two persons. Acquitted of third degree murder as to one of these, 
his plea of former jeopardy was rejected when he was brought to trial on 
a similar charge involving the other. Counsel would have done well to 
rely upon res judicata rather than upon autrefois acquit, as the scope of 
the former is often much broader than that of the latter. Thus, in State 
v. Heffernan® the defendant, having properly been convicted of killing 
a game animal (i.e., a bear) out of season, was released on a writ of habeas 
corpus, the judge erroneously concluding that the statute under which 
the conviction had been secured was unconstitutional. Subsequently 
convicted of possessing the skin of said animal, the court held that al- 
though possession is an offense distinct from killing, “To prove the 
instant case the state would have to prove that the skin... was taken 
from a bear that was a game animal. The court having already ad- 
judicated (between these same parties, even though erroneously) that the 
bear was not a game animal, it is not the policy of the law to permit this 


58 See p. 673. 

59 See D. C. Woods, “Criminal Law Administration in Canada,” 14 Tezas 
Law Rev. 337, 352 (1936). 

60191 A, 320 (March, 1937). The state appealed from a conviction of second 
degree murder, was granted a new trial, and secured a conviction for first degree 
murder. In Palko v. Connecticut, 302 U.S. 319 (Dec., 1937), one judge dissenting, 
it was held that this does not violate due process. The opinion intimated a willing- 
ness to reconsider the right of the federal government to adopt such a practice. 

8 In re Jibb, 191 A. 552 (April, 1937). 8&2 273 N.W.353 (Minn., May, 1937). 

83 67 P. (2d) 240 (N. Mex., on rehearing, April, 1937). 
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same question between the same parties to be again litigated.” Thus the 
accused escaped all punishment, whereas, had the state appealed the 
habeas corpus case, two penalties could have been imposed. 

There were many other cases in which defendants profited from mis- 
takes of the trial court or of the prosecution. In Ex parte Rockwood, 
the judge was so convinced of the defendant’s guilt of the charge of con- 
tributing to the delinquency of certain minors that he discharged the jury 

_and found him guilty. The discharge was held to have terminated the 
action anã to bar the bringing of another. In Jackson v. Superior Court, 
before the indictment was read or the plea stated to the jury, the judge, 
on motion of the prosecution, discharged the jury because of errors in its 
selection. In State v. Whitman,® the court, incensed at the conduct of 
counsel for the defense, declared a mistrial. In each case, the defendant 
was held to be exempt from further prosecution. 

Jury Trial. A St. Paul ordinance provides that one convicted of driving 
a motor car while under the influence of intoxicating liquor shall be fined 
not more than $100 or imprisoned not to exceed ninety days. The penalty 
is identical with that imposed by the state law covering the same conduct. 
Yet when a municipal judge undertook to grant a jury trial to one ac- 
cused under it, he was prohibited from doing so, the court holding: 
“A person tried for violation of an ordinance is not entitled to a jury 
trial, although the ordinance is but a reiteration of the provisions of a 
statute covering the same offense, and although the person charged 
would be entitled to a jury trial if prosecuted under the statute.” Instead 
of the oft-repeated assertion that municipal prosecutions are only quasi- 
criminal in nature,’ the court based its conclusion upon the premise that 
the violation of an ordinance is but a “petty offense.” This did not stop 
it from adding, obzter, that prosecution under the ordinance would not 
bar a subsequent prosecution under the statute. 

People v. Love®® held that it is constitutional to dismiss a juror who 
becomes incapacitated (due to intoxication) during the deliberation of 
the jury and to substitute one of the alternates. California’ and Okla- 
homa” held that since the defendant in a felony case can waive a jury, 
he can waive a full quota and accept trial by eleven. 


8 69 P. (2d) 703 (Kan., July, 1937). 6 74 P. (2d) 243 (Cal., Dec., 1987). 

6 74 P. (2d) 696 (Utah, Dec., 1937). 

87 State ex rel. Connolly v. Parks, 273 N.W. 233 (Minn., May, 1937). 

88 See J. A. C. Grant, “Penal Ordinances and the Guarantee Against Double 
Jeopardy,” 25 Georgetown Law Jour. 293, 297 (1937). 

6° 70 P. (2d) 202 (Cal. App., July, 1937). 

70 People v. Clark, 74 P. (2d) 1070 (Cal. App., Jan., 1938). 

71 Trott v. State, 70 P. (2d) 118 (Okla. Cr., July, 1937). The opinion correctly 
stated that “the authorities are in hopeless conflict” on this point. 
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Self-Incrimination. In People v. Hayes,” the trial judge had permitted 
a sound motion picture of the defendant making a confession to certain 
police officers to be reproduced before the jury. In sustaining the convic- 
tion, the opinion stated: “In keeping with the policy of the courts to avail 
themselves of each and every aid of scjence for the purpose of ascertaining 
the truth, such practice is to be commended as of inestimable value to 
triers of fact in reaching accurate conclusions.” In Commonwealth v. 
San Juan,” a Pennsylvania superior court held that “althougl the deci- 
sions in the various states are in conflict,“ ...the better rule is, the 
defendant may be identified and his appearance called to the attention 
of the court and jury ...in determining whether [he] is of sufficient age 
to be guilty under the statute.” 

Procedure in Civil Cases. The Oklahoma court held” that “the motion 
of a litigant to compel production of documentary evidence in possession 
of the adverse party . . . must describe with reasonable particularity the 
document sought and its materiality to the issues.” Otherwise, to grant 
it would be to undertake an unconstitutional search and seizure. 

Originally, deficiency judgments were awarded by common law courts 
in jury actions. For upwards of a century, or even longer in some states, 
they have been granted in equitable actions. Efforts to force a return to 
jury trials failed in New York,” where the court divided four to three, 
and in Illinois.” Florida’! sustained the right of its chancellors to cancel 
real estate brokers’ licenses, while Iowa”? and Oklahoma*®® held that the 
sanity of a person may be passed upon by a judge alone. Two judges dis- 
sented in the Iowa case. On the other hand, suits for attorneys’ fees must 
be tried by jury in Kansas,* even though they involve the examination of 
long accounts. ‘The constitutional provision guaranteeing jury trials,” 
the opinion explained, “‘is not directed at trial efficiency, but to protect 
the individual from oppression.” 


IV. INDIVIDUAL RIGHTS: SUBSTANTIVE 


Retroactive Laws. In holding that the Nebraska mortgage moratorium 
of 1933, renewed for two more years in 1937, violates the contract clause 


2 71 P. (2d) 321 (Cal. App., June, 1937). The supreme court deniéd a rehearing 
July 9, 1937; 73195 A. 433 (Dec., 1937). 
_ "See J. A. C. Grant, ‘“Self-Incrimination in the Modern American Law,” 5 
Temple Law Quar. 368, 375 (1931). 

7% State v. Chickasha Milling Co., 71 P. (2d) 981 (Sept., 1937). 

t Jamaica Savings Bank v. M. S. Investing Co., 8 N.E. (2d) 493 (April, 1937). 

17 Martin v. Strubel, 10 N.E. (2d) 325 (June, 1987). 

78 J. B. Green Realty Co. v. Florida Real Estate Commission, 177 So. 535 
(Nov., 1937). 79 In re Brewer, 276 N.W. 766 (Dec., 1987). 

80 Ned v. Robinson, 74 P, (2d) 1156 (Sept., 1987). 

81 Hasty v. Pierpont, 72 P (2d) 69 (Oct., 1937). 
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of the state constitution, the majority wrote: ‘With reference to the 
federal Constitution, the rule as announced by the Supreme Court of the 
United States is controlling, and where it relates to similar provisions 
of the state constitution it becomes at most but persuasive. ... The 
United States Supreme Coust and the supreme court of this state are 
peers. The decisions of the former upon the federal Constitution and 
laws are binding on the latter: the decisions of the latter upon the con- 
stitution and laws of Nebraska are binding on the former.” The dis- 
senting judge’s insistence that existing economic distress, under the 
doctrine of the Blaisdell case,* justifies such interference with contractual 
obligations was met with the rejoinder: “Why should frugal persons who 
have saved and invested in farm mortgages expecting to live off of the 
income in their declining years be required to suffer in order that a 
mortgagor who has breached his contract may have a respite?” 

Although, in general, state decisions tend to follow federal interpreta- 
tions of similar guarantees, the above case is by no means extraordinary 
in that it finds more stringent limitations upon legislative power in the 
identical language of the state constitution. The same would appear to 
be true of a South Carolina decision invalidating a statute reducing de- 
ficiency judgments in foreclosure suits where the property is caused to be 
sold for less than its “true” value.® 

Imprisonment for Debt. It is settled law that one refusing to make 
alimony payments may be imprisoned for contempt of court. The same 
seems to be true of sums ordered to be paid in connection with a judgment 
for separate maintenance.” However, when the payments are due in 
keeping with the terms of a property settlement voluntarily entered into 
by the parties, even though approved by the court, the sum due is re- 
garded as a debt and cannot be made the basis of a contempt proceeding. 
But in Miller v. Superior Court?! the judge not only had approved the 
property settlement, but had made it “a part of the decree,” which con- 


82 First Trust Co. of Lincoln v. Smith, 277 N.W. 762, 767, 772 (Feb., 1938). 

8 Although the last statement was not strictly accurate when written, it has been 
made so through the reversal of Swift v. Tyson by Erie R. R. v. Tomkins, 58 8. 
Ct. 817 (April, 1938). 

8 290 U.S. 398 (1934), discussed in this Ruvrew, Vol. 29, p. 54. 

8 See this Review, Vol. 29, p. 621; Vol. 30, pp. 693, 707; Vol. 31, pp. 668, 672, 
674. And see infra. I have discussed this subject in Annuaire de U Institut Interna- 
tional de Droit Public (19387), p. 314. 

`% Federal Land Bank of Columbia v. Garrison, 193 S.E. 308 (May, 1937). The 

court attempts to reconcile its ruling with that in Richmond Mortgage and Loan 
Corp. v. Wachovia Bank & Trust Co., 300 U.S. 124 (Feb., 1937), by quoting por- 
tions of each of two sentences from the latter opinion. In view of the facts of the two 
cases, the effort is scarcely successful. 

8” Ellery v. Superior Court, 77 P. (2d) 280 (Cal. App., March, 1938). 

88 72 P. (2d) 868 (Cal., Oct., 1937). 
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tained “a provision expressly ordering defendant ‘pursuant to said agree- 
ment to pay plaintiff for her maintenance the sum of... .’ ” The Cali- 
fornia court unanimously held that this sufficed to deprive the payments 
of their ordinary status and to authorize punishment for contempt. If 
this doctrine and the accompanying practice are generally adopted, we 
may as well forget the old rule. © . . 

New York authorizes a court to make an order directing a judgment 
debtor to make payments in installments out of the income which he 
receives. Somewhat similar statutes have been passed in Massachusetts, 
England, and Nova Scotia, and are efforts to deal with one of the greatest 
defects in modern legal administration—the inability to enforce readily 
the ordinary money judgments of the courts. Pursuant to this statute, 
the decree had ordered a steamship inspector, employed by the federal 
government at a monthly salary of $230, to pay installments of $20 a 
month until the judgment was satisfied. Having refused to do this, he was 
committed for contempt. In sustaining the statute, the decree, and the 
sentence, the court? wrote: “The legislature has seen fit to provide a 
creditor with a direct remedy for the collection of his just debts... . 
To compel the judgment debtor to obey the order of the court is not im- 
prisonment for debt, but only imprisonment for disobedience of an order 
with which he is able to comply.” 

The court found little difficulty in disposing of the contention that 
this particular judgment debtor was beyond the reach of such a decree 
because his salary was paid by the national government. “It is true,” 
the opinion stated, “that the wages of a federal employee cannot be 
garnisheed, but once his wage has been paid to him a state is not pro- 
hibited from ordering him to apply a portion of such income towards the 
payment of his just debts... . The argument that the imprisonment... 
will result in interference with the federal agency which employs him 
cannot be sustained. Certainly his federal position does not exempt him 
from imprisonment for crimes... .It is equally clear that it does not 
give him the privilege to disobey with impunity the orders of a state 
court.” Of course this issue can be carried to the federal Supreme Court. 

Freedom of Expression. Unable to entice the plaintifi’s employees to 
join the International Association of Machinists, an A. F. of L. affiliate, 
the defendants, none of whom were employees of the plaintiff, picketed 
his garage to force him to accept a closed shop agreement. In refusing 
an injunction, the Ilinois appellate court, second division, held” that 


8 Reeves v. Crownshield, 8 N.E. (2d) 283 (April, 1937). Since the New York 
constitution contains no specific guarantee, the case was argued on the due process 
clause. Hence it is none too reliable a precedent for other states. 

20 Schuster v. ILA.M., Auto Mechanics Lodge No. 701, 12 N.E. (2d) 50 (Dec., 
1937). 
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peaceful picketing not only is lawful, but is protected by the guarantee 
of freedom of expression. “It is a matter of common knowledge,” the 
opinion stated, “that many of our well-known industrialists and large 
employers of labor almost daily condemn in the public press the alleged 
iniquities of organized labor. Costly means of publicity are available to 
them and they utilize their own publications. ... Yet when a labor union 
in a modest way, and utilizing perhaps the only means available which it 
can afford, seeks to present by signs carried on the person of one or more 
of its mentbers the truth concerning an employer who refuses to recognize 
or deal with the union, it is strenuously urged that the employer is en- 
titled to... prohibit the display of such signs in front of his place of 
business. ... What inalienable right has an employer who is unfair in 
the eyes of organized labor to the favor of the continued patronage of 
its members and friends?” This opinion is indicative of a “new day.” 
Only a few years ago, picketing, even though peaceful, was illegal in 
Illinois. : 

Prices, Wages, and Hours of Labor. In New Hampshire, a taxicab 
company is a “common carrier” and is subject to rate regulation.” In 
keeping with the general trend, a California district court of appeal held 
that prices for barber services cannot be regulated by law even at the 
request of eighty per cent of those following the trade. Although conced- 
ing that the minimum prices so set were reasonable, it held that the 
ordinance was passed in the interest of those regulated rather than of the 
general public, and added: “We take it that without evidence of proper 
findings of fact by a competent. fact-finding body ... a legislative body 
should go no further, in declaring the existence of a condition of emer- 
gency which depends for its existence on the truth of certain facts, than a 
court can go in taking judicial notice of a general factual condition.” 

The Tennessee court® sustained a statute forbidding the sale of 
merchandise at less than cost plus the expense of handling when the na- 
ture of the transaction is not disclosed to the customer. The judges con- 
cluded that the statute “is not a price-fixing law,” since “its object is to 
prevent deception of the public and to prevent practices which tend to 
injure competitors.” In castigating the California legislature for passing a 
similar statute, a district court of appeal, in a case% which was decided 
on other issues, decried the modern tendency “to encroach upon the rights 
of citizens with experimental laws ..., extending paternal control over 
private business ... with the theory of a present emergency.” It stated 
in no uncertain terms that it stands ready to hold the act unconstitu- 
tional. 

*1 State v. Guertin, 193 A. 237 (June, 1937). 
%2 Ex parte Kazas, 70 P. (2d) 962 (July, 1937). 


% Rust v. Griggs, 118 S.W. (2d) 783 (March, 1938). 
* Balzer v. Caler, 74 P. (2d) 839 (Dec., 1937). 


STATE CONSTITUTIONAL LAW IN 1937-38 689 


The Montana constitution was amended in 1936 to provide: “A period 
of eight hours shall constitute a day’s work in all industries, occupations, 
undertakings and employments, except farming and stock-raising; pro- 
vided, however, that the Legislative Assembly may by law reduce the 
number of hours constituting a day’s work whenever in its opinion a 
reduction will better promote the ‘general welfare....” In State v. 
Safeway Stores,” the court concluded that even without the help of this 
amendment, a statutory forty-eight-hour week for employees engaged in 
mercantile undertakings in the larger cities is valid. If this decision is 
sustained by the federal Supreme Court, where it must now go, it will 
be a landmark in the interpretation of the Fourteenth Amendment. 

Equality Before the Law. A provision that “the General Assembly shall 
not grant to any citizen or class of citizens privileges or immunities which 
upon the same terms shall not equally belong to all citizens” prevented 
Arkansas from exempting disabled veterans from license fees. The re- 
quirement that “‘all laws of general nature shall have a uniform operation” 
prevented California from authorizing longer jail terms in counties main- 
taining penal farms.’ 

Miscellaneous Decisions. In Pennington v. Stewart, the Indiana court 
held that a statute abolishing suits for alienation of affections is not con- 
trary to the guarantee that “every man, for injury done to him in his 
person, property, or reputation, shall have remedy by due course of law,” 
since “property” as used in this section “means something which one 
has the right to possess, enjoy, and dispose of—the right and interest 
which a man has in lands and chattels.” It did not pass judgment upon 
the remainder of the statute, abolishing actions for seduction, breach of 
promise to marry, and criminal conversation. 

In Hart v. City of Beverly Hills,” the court stated: “At the present 
time ... the government—federal, state, and municipal—is continually 
reaching its tentacles into the field of private domain in an endeavor to 
wrest from the citizenry their hard-won constitutional guarantees of 
freedom of life, liberty, and the right to possess property. ... These 
rights are in fact inherent in every natural person, and do not depend on 
constitutional grant or guaranty.” (Italics are the court’s.) The latter 
statement, quoted from Cooley, is reminiscent of the days when the 
doctrine of natural law prevailed in its purer form, untrammeled by the 
necessity of linking it with a written document. One judge dissenting, 


% 76 P. (2d) 81 (Jan., 1938). 

% Edelmann v. City of Fort Smith, 105 S.W. (2d) 528 (May, 1937). 

% People v. Lewis, 77 P. (2d) 249, & People v. Yalo, 77 P (2d) 251 (Cal. App., 
March., 1988). 

98 10 N.E. (2d) 619 (Oct., 1937). 

33 73 P. (2d) 1227 (Cal. App., Dec., 1937). On June 1, 1938, the state supreme 
court sustained this ordinancé in a case that has not yet been reported. 
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the majority invalidated an ordinance prohibiting auction sales of house- 
hold goods in residence districts. 


V. FISCAL POWERS 


Taxation. The 1936 session of the Kentucky legislature adopted a 
graduated income tax which has several interesting features. Persons only 
part of whose income is subject to taxation in Kentucky are allowed only 
a correspending proportion of the personal exemption. National banks 
not being subject to the act, state banks likewise are granted exemption. 
All public officers, including judges who held office at the time of the 
act’s passage, are subject to the tax. Because of their personal interest in 
the outcome, all seven members of the court refused to sit in the cases 
contesting its validity, and the governor appointed a special court of 
seven practicing attorneys. They unanimously held that an income tax 
is not a tax on property, and hence is not subject to the uniformity 
provisions of the state constitution, and (one judge dissenting) that 
state banks can be granted exemption in order to permit them to compete 
on equal terms with national banks.1° Rejecting Evans v. Gore, and 
the still more peculiar ruling in Miles v. Graham,}” a bare majority held 
that judges are not exempt from the tax in spite of the constitutional 
provision that “salaries of public officers shall not be changed during the 
terms for which they were elected.” “The constitution,” they wrote, 
“deals with their compensations as compensations and not as exemptions 
of public officials from any tax that is levied on any other citizen of 
Kentucky.” Stating that “Evans v. Gore has not found favor in the 
state courts,” the Delaware court!" reached a similar conclusion under 
its constitution. 

Tax Exemption. Formerly, efforts of Georgia towns to attract new in- 
dustries by promising several years of exemption from taxation were 
frustrated by the constitutional provision that “all laws exempting 
property from taxation ... shall be void.” In 1924, this was amended 
to permit exemption by special vote. Norris was defeated in his effort 
to assert his promised tax immunity against Union City, because he 
relied upon ‘a gentlemen’s agreement with the town authorities without 
ratification by the electorate.!% Even those who have followed the re- 
quired procedure with meticulous care may find their coveted special 


100 Reynolds Metal Co., v. Martin, 107 S.W. (2d) 251 (June, 1937). Appeal 
dismissed for want of a substantial federal question, 302 U.S. 646 (Nov., 1937). 

101 253 U.S. 245 (1920). 102 268 U.S. 501 (1925). 

103 Martin v. Wolfford, 107 S.W. (2d) 267, 271 (June, 1937). 

106 Du Pont v. Green, 195 A. 273 (Oct., 1937). 

1% Norris v. Town of Union City, 191 S.E. 105 (April, 1937). 
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privilege attacked under the due process and equal protection clauses of 
the federal Constitution.' 

New Jersey, like most states, grants exemption from taxation to prop- 
erty owned by the state or its local governments. In 1933, this exemption 
was partially waived, state-owned parks being returned to the assess- 
ment rolls. In an opinion!” which tvould*seem slightly academic, this 


was held to violate the provision that “property shall be assessed... ` 


under general laws... by uniform rules,” since “property of aclass— 
park property—is not subject to taxation unless it be owned by the state. 
To select the property of the state for taxation and exempt property of 
municipal corporations identical in its use ...is to set up an arbitrary 
classification.” 

Confiscatory Taxation. The Kentucky court, taking a simple grant of 
power to the legislature to levy excise taxes, has reached the conclusion 
that it “forbids the imposition of an excise tax which amounts, in effect, 
to confiscation of the taxpayers’ property or the suppression of a legiti- 
mate occupation.” In keeping with this doctrine, it invalidated a tax of 
seven cents a quart on ice cream because the business was unable to 
absorb this tax and still make a profit, or add it to the selling price with- 
out reducing its sales “to a point where a profit cannot be made.’ 
However, when manufacturers sued to recover such taxes paid under 
protest, they were required to prove that “the amounts they seek to 
recover do not include collections made by them from their customers. 
... To hold otherwise . . . would allow [the manufacturer] to take money 
wrongfully paid into the treasury .. . by another through himself acting 
as collector and leave the actual payer of the tax with a bare cupboard.’ 

Spending. Stating that “the question of the necessity for the exercise 
of eminent domain is one primarily, and almost exclusively, addressed to 
the legislative branch, while the question of whether or not the use to 
which the proposed condemned property be put is a public use or purpose, 
is one to be determined by the judiciary,” the Kentucky court! sustained 
the use of public funds in carrying on a low-cost housing project. The 
Mississippi court went a step further, upholding the right of a city, 
with state financial aid, to construct and lease to others a wearing ap- 
parel manufacturing plant. It added that if the city desired to do so, it 
could operate the plant. Protesting against the expansion of “the vague 


106 See this Review, Vol. 31, p. 679. 

107 State v. Mercer County Board of Taxation, 198 A. 555 (July, 1937). 

108 Martin v. Nocero Ice Cream Co., 106 S.W. (2d) 64 (March, 1937). 

109 Shannon v. Hughes and Co., 109 S.W. (2d) 1174 (June, 1937). Two judges, 
dissenting, felt that the money should be refunded with no questions asked. 

ue Spahn v. Stewart, 103 S.W. (2d) 651 (March, 1937). 

41 Albritton v. City of Winona, 178 So. 799 (Feb., 1938). 
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and general phrase ‘due process of law’ . . . beyond its literal meaning of 
‘due procedure,’” it concluded: ‘We must not permit ourselves to be sub- 
jected to the tyranny of symbols. The due process of law provisions of 
our constitutions do not enact Adam Smith’s concept of the negative 
state.... We must not be influenced by vague notions of natural law. 

.. This state, in comparisoti withsothers, has few such enterprises, and 
it has long sought in vain to procure them by offering them special in- 
ducements, e.g., exemption from taxation. The legislature has deter- 
mined that the public interest . . . requires the adoption of another method 
for procuring them, to wit, municipal ownership.” 

In the Mississippi case, a dissenting justice insisted: “The majority 
opinion drives a steam shovel through our constitution. ... The state 
could take over all property and business of every kind. ... We would 
have a commonwealth of serfs instead of freemen—parasites instead of 
patriots.... This is not a case of stretching the constitution to meet 
new conditions, but it is a case of breaking it.” Apparently he believes 
that only the national government, with its Fourteenth Amendment and 
its Supreme Court, stands between his state and chaos. 

Our governments have been notoriously niggardly in caring for those 
who have been injured in their service. However, when a Vermont deputy 
sheriff was murdered by a person then under arrest and in his custody, 
the legislature made a special grant of $3,000 to his wife and child. 
Justice Slack felt that this violated the provision that “government is, or 
. ought to be, instituted for the common benefit, protection, and security 
of the people, nation, or community, and not for the particular emolu- 
ment or advantage of any single man, family, or set of men, who are a 
= part only of that community.” Stating, “my sympathies are with the 
petitioner, but, in my opinion, the law is not,” the justice concluded 
that “the claim would have been just as meritorious if he had been killed 
by a wild beast or in an automobile accident.” The other judges, however, 
felt that the appropriation had been made to meet a moral obligation, 
and sustained it." 

Oklahoma has decided to lure the tourist trade in a more scientific 
manner, establishing a state travel and tourist bureau with a full-time 
publicity director. When the latter sued to collect his salary, the court 
held!" that the enterprise constitutes a legitimate use of public funds. 

The North Carolina constitution provides: “No ... municipal corpo- 
ration shall contract any debt .. . nor shall any tax be levied or collected 

. except for the necessary expenses thereof, unless by a vote of the 
majority of the qualified voters therein.” Recent decisions that the 
maintenance of hospitals for the indigent sick constitutes a ‘necessary 


u2 Gross v. Gates, 194 A. 465 (Oct., 1937). 
uns Helm v. Childers, 75 P (2d) 398 (Jan., 1938). 
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expense”! proved but a flash in thé pan, the court having returned!® 
to its earlier view that “the building, maintenance, and operation of 
public hospitals is not a ‘necessary expense.’” The dissenting justices 
commented: “The law as now declared by the court is such that it is 
lawful to incur an expense in building jetties in the sea to protect the 
property of summer cottages on the seashor®’ ... ; playgrounds and public 
parks to preserve the health of the well to do are necessary, while a 
hospital ...is not. This... creates an inconsistency that operates to 
the disadvantage of those who are most in need of the ministering care 
of a progressive democratic government committed to Christian prin- 
ciples, and it ought not to be.” 

Contesting Appropriations. In State ex rel. Jensen v. Kelly," the South 
Dakota court invalidated an appropriation act at the request of the 
governor suing as a taxpayer. The court ruled: “A taxpayer need not 
have a special interest in an action or proceedings nor suffer special in- 
jury to himself to entitle him to institute an action to protect public 
rights.” Similar rulings in Iowa!’ and Tennessee!!® were less significant 
because municipal, rather than state, funds were involved. Many other 
such suits were entertained during the year, but passed without contest. 

Oklahoma, has provided, in substance, that every officer of any city 
who shall direct the payment of any money of the city in settlement of 
any claim known to such officer to be in pursuance of any unauthorized, 
unlawful, or fraudulent contract, and every person having notice of the 
facts, with whom such contract shall have been made, or to whom such 
money shall be paid, shall be jointly liable to the city for double the 
amount of such sums of money so paid, to be recovered at the suit of. 
the proper officers of the city, or of any taxpayer. This statute was ap- 
plied, in a taxpayer’s suit, to the city commissioners who had purchased 
land for a public airport without first publishing a notice of intention or 
including the purchase price in the budget, 


4 See this Revizw, Vol. 30, p. 710. 

us Palmer v. Haywood County, 193 S.E. 668 (Nov., 1937). 

ue 274 N,W. 319 (June, 1937). 

7 Abbott v. Iowa City, 277 N.W. 437 (Jan., 1938). 

ue Soukup v. Sell, 104 S.W. (2d) 880 (May, 1937). 

u Dowler v. State ex rel. Prunty, 66 P. (2d) 1081 (Feb., 1937). 
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Constitutional Provisions Governing State Borrowing. The power to 
incur public debts is one which may have a vital influence on all govern- 
mental services. Since borrowing is often the easy way out of a difficult 
financial situation, the state’s credit must be jealously guarded against 
abuse by the unscrupulous, the inefficient, and the over-ambitious. As a 
result of their experiences during the nineteenth century, most of the 
states in this country placed constitutional restrictions upon the use of 
the state's credit. But despite limitations many states have contracted 
large debts during the past twenty years, and several. of them have been 
embarrassed by debt problems. Within the past four years, Arkansas 
and North Carolina have drastically curtailed the legislative borrowing 
power, while Pennsylvania voters, in 1935, refused to approve a revision 
of their constitution which would have increased greatly the legislature’s 
power to incur debts. Perhaps, then, it will be of interest to review the 
constitutional provisions on this point as they exist at the present time. 

The accompanying table is an exhibit of the constitutional provisions 
touching on the more important uses of state credit as of January, 1937. 
In the discussion that follows, hose provisions will be explained, analyzed, 
and evaluated. 

PROVISIONS OF STATE CONTITUTIONS LIMITING STATE BORROWING 











Citation: 


Limitations on 


Limitations on 


Exceptions to 








State Art. and See. š Limitations on 
of Consl. the Electorate the Legislature the Legislature 
Code: Code: Code: 
Authorization of loan | N.L.—no limit; N.B., | 1—To cover casual defi- 
by voters requires: | —leg. may not borrow; cits; 
C.A. — constitutional | Int.—leg. must levy | 2—To refund; 
amendment; Ref.—ref- | tax to pay interest; | 3-—To repel invasion; 
erendum; Int.—provi- | Pay. — leg. must levy | 4—To suppress insur- 
sion for tax to pay in- | tax for repayment. rection; 
terest.; Pay.—provis- 5—~To defend state. 
ion for repayment. 
Ala, IV, 93, 99; XI, 1 ($300,000), 2, (3 and 4 
213; XIII, 253; C.A. N.B by } vote) 
XX; XXI 
ERESSERO A SE E E 
Ariz. IX, 5,7 C.A. (vote limited to N.B 1 ($350,000), 3, 4, 5 
real prop. taxpayers) 
Ark X, 6, 9-11, 16; Ref. N.B. 1, 2,3, 4, 5 
XII, 12 
Calif. IV, 22, 31; XII, | Ref.; Int.; Pay, (75 $300,000 3,4 
13; XVI,1 years) 
Colo. XI, 1-4 C.A. N.B. 1 ($100,000), 2, 3, 4 
Conn No provisions No provisions 
Del VIII, 3, 4 Leg. borrows 2 vote each house 1, 2, 8, 4, 5 





694 


AMERICAN GOVERNMENT AND POLITICS 695 

























































Citation: Exceptions to 
State Art and See. Limitations on Limitations on Limitations on 
of Const. the Electorate the Legislature the Legislature 
Fila. IX, 6, 10 C.A. N.B. 2,3,4 
1 ($500,000), 2, 3, 4, 5. 
Ga. VU, 3, 4, 5, 8, C.A. NB. {$3,500,000 to pay pub. 
12, 16 school teachers) 
Idaho VIII, 1, 2; XII, | Ref.; Int.; Pay. (20 | $2,000,000 plus certain | 3, 4, 5 
3 years) debts e 
m. IV, 18-20 Ref.; Int. N.B. 1 ($250,000), 3, 4, 5 
Ind. X, 5, 6; XI, 12 C.A. N.B. 1, 2,3,4,5 
Iowa VII, 1-4; VIII, 3 | Ref.; Int.; Pay. (20 N.B. 1 ($250,000), 3, 4, 5 
years) 
Kan XI, 5-8; XIII, 5 | Ref.; Int.; Pay. (when $1,000,000 3, 4, 5 
due) 
Ky. Seos. 49, 50, | Ref.; Int.; Pay. (80 1 ($500,000), 2, 3, 4, 5 
157a, 176-178 years) 
La. IV, 2, 12; VI, C.A. N.B. 2 (limited), 3, 4 
16, 22 
Me. IX, 14, 15, 17 C.A.; 4% Int.; 15 year | $2,000,000 plus $36,- | 3, 4,5 
maturity 000,000 for highways 
Md. TIT, 34 Leg. borrows except for | N.L.; Int.; Pay. (15 
vets. bonus years) 
Mass. XLVI, 2,3; Leg. borrows 3 vote each house 3, 3, 5 and tax antic. 
LXII, 1-3 loans 
Mich. | X, 2, 10-14, 20 | C.A. (vote limited to NB. 1 ($250,000), 3, 4, 5 
property owners and 
spouses) 
Minn. IX, 5,7, 10, 14a, C.A. N.B. (except $75,000,- | $250,000; 3, 4, rural 
16; XIV; XVI, 000 for highways; 3 | credits; various specific 
14,5 vote required) exceptions 
Miss. No provisions No provisions 
Mo. IV, 44-46, 48, C.A. N.B. 1, and emergencies 
49; XII, 25 ($250,000 each year), 2 
Mont. XIII, 1-4; XX, | Ref.; Int.; Pay. (when | $100,000; Int.; Pay. 3,4 
12 _ due) 
Neb. UI, 21; XIII, C.A. N.B. 1 ($100,000) 3, 4, 5 
1,3 i 
Nev. VIII, 9; IX, 3,4 C.A. 1% ass’d. val. prop.; | 3, 4, 5; contracts for 
Int.; Pay. (20yeara) preservation natural re- 
sources 
N.H. No provisions No provisions 
N.J. I, 20; IV, 6 Ref.; Int.; Pay. (35 | $100,000 3, 4,5 





years) 
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Citation: gia: abies Exceptions to 
State Art. and Sec. Limitations on Limitations on Limitations on 
of Const. the Electorate the Legislature the Legislature 
NUM, IX, 7-9, 14, 16; | Ref. (limited to 1% N.B. 1 ($200,000), 4, 5 
XXI, 3 ass'd. val. prop.); Int.; 
Pay. (50 years) 
N.Y. VII, 1—4; VIII, | Ref. (and approval of | N.B. (except $300,000,- | 3, 4, 5; to suppress for- 
9; IX, 4 Leg.); Pay. (50 years) | 000 to remove grade | est fires; tax antic. loans 
: crossings) 
N.C Ref. Z amount debt reduced | 1, 2, 3, 4; tax antic. 
previous biennium loans to 50% revenues 
N.D. XII, 182, 185 $2,000,000 (except for | 3, 4, 5 
lending on real est. and 
$10,000,000 for state 
enterprises; Int.; Pay. 
(30 years) 
Ohio VIII, 1-4; XII, C.A. N.B. 1 ($750,000), 2, 3, 4, 5 
4,6, 11 
Okla. 1, 4; X, 4,15; 16, | Ref; Int.; Pay, (25 N.B. 1 ($400,000) 3, 4, & 
23-25 years) 
Ore. | XI, 6,7, 8; CA. 15% ass'd. val. prop. | 3, 4, 5 
XI-a-XI-d for specified purposes 
Pa, IX, 4-7, 9, 16, C.A. N.B. 1 ($1,000,000), 2, 3, 4 
17, 19 
RL IV, 18 Ref. $50,000 3, 4, 5 
8.0. X, 6, 11 Ref.; (4 majority); Int.; N.B. 1 
Pay. (40 years) 
8.D. VIIL, 13; XIII, C.A. $100,000; 4% ass’d. | 3, 4, 5; to provide funds 
1-3, 11, 13-18 val. prop. and @votefor| for coal, cement, and 
rural credits; Int.; Pay. | electric enterprises 
(10 years) 
Tenn. No provisions f No provisions 
Tex TII, 49-518 C.A. N.B. 1 ($200,000), 2, 3, 4, & 
Utah ITI, 3; XIV, 2, C.A. 1$% ass'd. val. prop. 3,4,5 
2, 5,8; VI, 31 
Vt No provisions No provisions 
Va. XII, 184, 184a, | Ref. (limited to 1% N.B. 1, 2, 3, 4, 5 
185 val. taxable real estate) 
Wash. | VIIL, 1, 2,5; IX, | Ref.; Int.; Pay. (20 N.B. 1 ($400,000), 3, 4, 5 
5; XXVI, 3 years) 
W.Va. X, 4,6 C.A.;Pay. (notlessthan | N.B. (except $50,000,- | 1, 2, 3, 4,5 
20 years) 000 for roads) 
Wis. VIII, 3, 4, 6, 7, C.A. N.B. 1 ($100,000), 3, 4, 6 
10 
Wyo. XYI, 1,2,6,9 Ref. (limited to 1% | Amount tax revenues | 4, 5 


ass’d. val. taxable prop.)| for current year 
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I 


For purposes of analysis, we may divide the states into three groups 
according to the method used to regulate state borrowing. States in the 
first group have constitutional provisions which forbid the incurring of 
debts, with certain minor exceptions, This means that each project in- 
volving borrowing must be authorized by a constitutional amendment, 
with such formality and delay as that procedure involves. In these states, 
the voters are duly warned of the seriousness of the proposed step by the 
fact that it involves a change in the organic law of their state. In some 
states with the ‘amending habit,” however, the solemnity of the pro- 
cedure has been greatly reduced, and constitutions have been cluttered 
up with many provisions authorizing specific debts. 

States in the second group have constitutions which require that every 
law authorizing borrowing shall be submitted to a popular referendum. 
Here the people still have the final decision, but the procedure is not so 
elaborate as in the first case. Here, too, the real weight of the restrictions 
may depend on the extent to which the electorate is accustomed to the 
referendum procedure. - 

The third group is composed of those states in which the legislature 
exercises the borrowing power without any immediate check by the elec- 
torate. This situation may result from either of two conditions. In the 
first place, the constitution may not mention the subject of debts at all, in 
which case the legislature derives its power by application of the generally 
accepted constitutional principle that the legislature has all lawmaking 
powers not denied to it in the constitution. In the second place, the con- 
stitution may impose such a general limit on the borrowing power of the 
legislature that for all practical purposes that body may be said to exer- 
cise control of the debt. Obviously it is impossible to lay down any 
definite principle for determining when the limit is so liberal as to place 
the significant and effective control of debts in the hands of the legisla- 
ture. Perhaps the most practical test would be to determine, on the 
basis of present conditions, whether the legislature has the power to con- 
tract a substantial additional debt before being checked by the constitu- 
tional limit. ' 

Using this test for determining the states which should be placed in 
the third group, we arrive at the following classification: 

There may be some question concerning the classification of Nevada 
and Utah, but, all things considered, it seems best to put them in Group 
III. South Carolina is placed in that group in the teeth of constitutional 
provisions to the contrary. The legislature and the courts of that state, 
between them, have almost completely nullified those provisions.! Ar- 


1 CE. 36 Statutes of S.C. 670; Briggs v. Greenville Co., 187 S.C., 288 (1926); 
State v. Moorer, 152 8.C. 455 (1929). 
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LOCATION OF THE “EFFECTIVE” BORROWING POWERS OF THE STATES 








In the Electorate In the Legislature 

I II III 
eee By Referentlum 
Alabama Arkansas (since 1934) (Arkansas before 1934) 
Arizona , f California Connecticut 
Colorado Idaho Delaware 
Florida Illinois Maryland 
Georgia Iowa Massachusetts 
Indiana Kansas Mississippi 
Louisiana Kentucky Nevada 
Maine Montana New Hampshire 
Michigan New Jersey — (North Carolina before 
Minnesota New Mexico 1936) 
Missouri New York North Dakota 
Nebraska North Carolina Oregon 
Ohio (since 1936) South Carolina 
Pennsylvania Oklahoma South Dakota 
Texas Rhode Island Tennessee 
West Virginia Virginia E Utah 


Wisconsin Washington Vermont 
Wyoming . 


kansas and North Carolina are named in two groups because they have 
recently shifted from the third to the second, after contracting large 
debts. It is necessary to keep this in mind when considering the effects 
of limitations on borrowing. 

From this classification, we see that the states are fairly evenly divided 
among the three methods of limitation. There seems to be no definite 
geographical or other logical basis for the grouping, although four of the 
six New England states give their legislatures unlimited powers. With 
the exception of Delaware, only Southern and New England states give 
their legislatures an absolutely free hand in borrowing. North and South 
Dakota and Oregon are in Group III because they have liberalized their 
constitutions after once having rigid provisions on this point. 

At the other extreme are those states in which every bond issue re- 
quires a constitutional amendment. This procedure varies somewhat from 
state to state, but it quite generally requires that the legislature approve 
the proposed amendment by a two-thirds vote before submitting it to 
the people. In some states, the proposed amendment must be passed at 
two consecutive sessions of the legislature. Pennsylvania probably has 
greater constitutional obstacles to borrowing than any other state in the 
Union, for in addition to the above two requirements, her constitution 
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may not be amended more often than once in five years.? Arizona and 
Michigan have recently limited the vote on bond propositions to tax- 
payers. 

There is considerable variation in the specific rules governing voting 
in those states which authorize borrowing by referendum. In some states, 
the vote must be at a general electidn, while in others special elections 
are allowed. As a rule, a simple majority of those voting on the proposi- 
tion is sufficient to decide the question, but a few states require the ap- 
proval of a majority of those voting for governor or members of the state 
legislature. South Carolina, which would be in this group if her constitu- 
tion were observed, has a provision requiring the approval of two-thirds 
of those voting on the question. The only bond proposition put before 
the people of this state since the World War—a ten-million-dollar issue 
in 1924—was defeated. 

An interesting example of the difficulties that may develop with debt 
limitations is afforded by Iowa. It was proposed to have the state issue 
up to one hundred million dollars in highway bonds to repay county 
bonds and to pay for road construction. The proposition was submitted 
in the form of a constitutional amendment, and after the legislature had 
passed it twice, the people approved it in 1928. The validity of the amend- 
ment was contested, and in 1929 the state supreme court held that the 
amendment was invalid.* The procedure was started again, and after the 
proposition had passed the legislature a second time in 1931, a special 
election was called to vote on the matter. But before the time for the 
election the matter was again brought before the court, which held that 
the proposed amendment was not in the form required by the constitu- 
tion, in that it covered more than “one object or purpose.”4 After more 
than five years of fruitless effort, the project was abandoned and the 
legislature proceeded, in a different way, to accomplish most of the ends 
for which the amendment had been designed, without either a referen- 
dum or an amendment. 

A Maryland case provides an interesting commentary on the exact 
location of the borrowing power under certain circumstances. In 1922, 
the legislature desired to pay a bonus to World War veterans, but 
thought it best to have an expression of opinion on the matter from the 
people. A law was passed providing for the bonus and a nine-million-dollar 
bond issue to raise the funds, to become effective only when approved by 


2 Cf. Pa. constitution, Art. 18; Armstrong v. King, 281 Pa. 207 (1924); and 
Taylor v. King, 284 Pa. 235 (1925). Before 1924, this provision was disregarded and 
amendments were approved every two or three years, i.e., in 1909, 1911, 1913, 
1915, 1919, and 1923. 

3 State v. Executive Council, 207 Iowa 923 (1929). 

4 Mathews v. Turner, 212 Towa 424 (1931). 
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the people.’ Before the time for the election, the matter was brought 
before the state supreme court, which held the act unconstitutional on 
two grounds: first, the people having delegated the power to make laws 
to the legislature, the latter could not re-delegate the power back to the 
people; second, the people had prescribed the manner in which laws 
should be enacted, and the fegislature could not preseribe any different 
method.’ 
Ir 


Thus far, this discussion has dealt with the location of the borrowing 
power. But other points are covered by constitutional provisions. As will 
be noted from the above table, there are 17 constitutions which require the 
levying of taxes to pay interest on the debt and 19 which require that 
provisions be made for paying the debt. It is doubtful whether these provi- 
sions have ever been very effective, and with the decline in the use of the 
property tax by states they have even less meaning. The property tax 
rate may be arrived at by adding up several rates for specific purposes, 
but it is hardly feasible to levy income, license, and excise taxes in this 
fashion. In several cases, constitutional provisions state that the law 
levying a tax for interest is irrepealable so long as any of the bonds 
remain outstanding. This may introduce an undesirable rigidity into the 
tax system and hamper the legislature in its efort to meet dificult 
financial situations. 

In most cases, the provisions regarding repayment of the debt are in 
such vague and general terms as to kill any significance that they might 
otherwise have. These provisions can never mean as much as they imply 
on the surface, for a state can always divert funds to debt redemption 
which would otherwise be spent for capital outlays, and then contract 
new debts for the capital expenditures. Further, there is always the 
danger that the maximum term allowed for repayment may become the 
usual term. But the provisions are nevertheless worth while, for they 
have some effect in preventing irresponsible legislatures from interfering 
too much in the financial affairs of the third and fourth generations, and 
in making the present generation more keenly aware of the true burden 
of a large debt. A limit of not more than 30 years is probably desirable for 
state debts; certainly a limit of more than 40 years can have little signifi- 
cance. The Maryland limit—quite low at 15 years—is one of the most 
effective in the country. The West Virginia constitution has a unique 
provision requiring that “the payment of any liability other than that for 
the ordinary expenses of the state shall be equally distributed over a 
period of at least twenty years.’’? Regardless of the conditions which 
dictated this provision, it obviously has no economie justification. 


5 Laws, 1922, Ch. 448. 
6 Brawner v. Supervisor, 141 Md. 586 (1922). 7 Art. X, Sec. 4. 
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Every one of the constitutions which impose restrictions on borrowing 
has certain exceptions for emergencies. Thus, most of them allow borrow- 
ing to cover casual deficits. This is desirable, since such deficits occur 
in every state at some time or other. In many cases, however, specific 
limits are set to such borrowing, and.these limits were made to fit the 
conditions of fifty or sixty years ago when tHe constitutions were adopted. 
The amounts which may be borrowed are usually $500,000 or less. In 
view of the size of modern state budgets, these amounts are infinitesimal ; 
the limit should be stated as a per cent of revenues. 

Provisions allowing the refunding of debts are both necessary and 
dangerous. They are necessary in order to allow a state to work out of 
an embarrassing financial situation or to take advantage of lower interest 
rates. They are dangerous because they may be relied upon to extend the 
debt as a substitute for raising the funds needed for repayment. 

The necessity for the war exceptions is obvious. South Caroliria is the 
only state with limitations on the borrowing power which does not except 
loans for defense. One of the problems connected with war exceptions is 
the question of when they may be invoked. When the United States is at 
war, does this automatically put every state at war with the enemy 
nation and thus sanction the use of those powers? It seems to be the 
general opinion that it does so, and during the World War several states 
authorized war loans and gave governors wide powers in the use of pro- 
ceeds. Some of the uses resorted to were: provision for dependents of 
soldiers, purchase of equipment, loans to farmers, aid to the United States, 
etc.’ Such grants of power may be abused. 

The war exceptions usually include borrowing to “suppress insurrec- 
tion.” The interpretation of this phrase may also offer difficulties. During 
the recent depression, at least four states attempted to invoke this power 
to justify borrowing for relief purposes. Legislatures were called into 
special session to “allay the present widespread public discontent and 
social unrest . . . to prevent disaster . . . and to defend the state.” Assert- 
ing that the “public peace, order, tranquillity, and safety are seriously 
affected and endangered, and the processes of orderly government itself 
imperiled,” and that “acts of insurrection have occurred,” the legislatures 
voted for bond issues. In Michigan, contrary to the wishes of the governor, 
these “incipient insurrection” bonds were submitted to a vote of the 
people, who rejected them by a large majority.® In Kansas, the act of 
the legislature was brought before the courts, but the issue of bonds was 
sustained on other grounds, so that a consideration of the point in ques- 

8 Cf., for instance, Public Acts of Michigan, 1917, Act No. 18, and Montana 


Laws, 1918, Ch. 21. 
° Commercial and Financial Chronicle, Vol. 138, p. 3131. 
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tion was not necessary.!° In Colorado, however, other grounds were not 
considered sufficient to justify the issuance of bonds, and the court was 
forced to consider this point. In a fiery opinion, the court doomed the 
proposed law and stated that constitutional provisions were not to be 
put in abeyance by a simple declaration of the governor. “Such a con- 
struction, once adopted, breaks the barrier, and future legislatures, pro- 
tected by the precedent, might pile up mountains of debts on future 
generations.” The court implied that the power in question could be in- 
‘voked only after insurrection actually existed, and then only to provide 

force with which to quell it. 
' The Washington case was different. There the legislature authorized 
the sale of bonds for unemployment relief without a vote of the people.” 
The court, when the matter was presented to it, held that under a reason- 
able interpretation the term “suppress insurrection” would include ac- 
tions designed to prevent insurrection. It further held that under the condi- 
tions then existing, the issuance of bonds for unemployment relief might 
reasonably be expected to prevent insurrection. The court specifically 
condemned the idea that the legislature would have to wait until violence 
or bloodshed actually developed before it could act to suppress insurrec- 
tion. There was a strong dissenting opinion." 

In addition to the above provisions, which deal with the direct debts 
of the states, there are other constitutional provisions which govern. 
the indirect use of the state’s credit. Thus in 43 instances states are for- 
bidden to lend or pledge their credit to or for the benefit of individuals, 
private business enterprises, and/or local governmental units. Twenty- 
five constitutions forbid state ownership of stock in private corporations. 
These provisions are necessary to prevent the evasion of debt limits by 
indirection; they reflect the states’ disastrous experience with railroad, 
canal, and banking companies during the nineteenth century. Within 
the past ten years, several states have been employing “authorities” or 
other similar arrangements in order to borrow indirectly. It is quite prob- 
able that these devices will eventually have to be brought under constitu- 
tional limitations. 

It would-seem that the ordinary provisions regarding borrowing and 
the creation of debts should cover the situation when a state contemplates 
assuming a debt which has already been created by some private agency 
or local governmental unit. But the courts have been so narrow and 
legalistic in their interpretation of constitutional provisions in cases of 
this kind that 19 states have included in their constitutions separate 


10 Kansas Laws, Sp. Sess. 1933, Ch. 98; State v. State Highway Commission, 
138 Kan. 913 (1933). 

11 In re Senate Resolution No. 2., 94 Col. 101 (1933). 

12 Laws, 1933, Ch. 65. 33 State v. Martin, 173 Wash. 249 (1933). 
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provisions to cover this particular situation. These usually forbid the 
state, quite plainly and definitely, to assume the debts of any individual, 
private corporation, or local unit. In some instances, donations, grants, 
or gifts to any of these are forbidden. With many local governments in 
financial distress and appealing to the states for aid, these provisions 
have received considerable attention in many states in recent years. 
Various methods of evasion have been attempted. A common practice 
has been to provide that highway commissions shall assume Jocal road 
bonds or service them from state highway funds. Another is for the state 
to reimburse counties and other local units for highway expenditures. 
Although this is a separate story in itself, we may note here that, even in 
the face of specific prohibitions, the courts in many states have been 
exceedingly lenient, even to the extent of rendering decisions which were 
directly contrary to any reasonable meaning of the words of the constitu- 
tion.4 However, there have been a few decisions to the contrary. 


III 


How effective are the different methods of limitation? Obviously, there 
are no clear-cut, definitive standards of measurement, and space forbids 
a detailed statistical study of the scant data which are available. Else- 
wheres however, I have developed an index which is of some use in meas- 
uring debt burdens in relation to taxpaying ability.!* It involves a state- 
ment of the per capita debt as a relative of the average for the whole 
country, and then a comparison of this relative with a similar relative 
covering per capita income, wealth, retail sales, and output of primary 
industries. When this index is applied to the net debts of states as re- 
ported by the Bureau of the Census in 1932, the results are as shown at 
the top of the next page. 

Arkansas and North Carolina are included in Group III, as already 
explained. The inclusion of Arkansas, with an index of 1,095.5, consider- 
ably distorts the average of this group, but even with Arkansas excluded 
the average is 170.5. It is interesting to note the intensity of debt prob- 
lems of the states in the different groups. Alabama, Louisiana, and West 
Virginia undoubtedly have heavy loads for their resources and feel the 
burden of debt service. But aside from these, none of the states in Groups 
I and II can be said to be really embarrassed by their debts. In Group 
III, however, Arkansas defaulted in 1983 and now faces an exceedingly 

u Bush v. Martineau, 174 Ark. 214 (1927); Tapley v. Futrell, 187 Ark. 844 
(1933); Amos v. Mathews, 99 Fla. 1 (1930); Carleton v. Mathews, 103 Fla. 301 
(1931); Mitchell v, Lowden, 123 N.E. 566 (Ill.); Baker v. Hickman Co., 164 Tenn. 
294 (1932); Road District No. 4 v. Allred, 123 Tex. 77 (1934). 

8 Cf. Crick v. Rash, 190 Ky. 820 (1921); Berry v. Fox, 112 W.Va. 513 (1932). 


16 B. U. Ratchford, “High Correlation Between Index of State and Local Debts 
and Bond Defaults,” The Annalist, Nov. 22, 1935, pp. 717-718. 
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THE BURDEN OF STATE DEBTS IN RELATION TO ABILITY TO PAY: 1932 











I II Tit: 
Alabama 356.8 California 90.5 Arkansas 1,095.5 
Arizona 50.1 Idaho 79.3 Connecticut 0.3 
Colorado 35.1 Illinois 115.7 Delaware 51.3 
Florida 1.7 low’ . 39.3 Maryland 94.9 
Georgia 45.5 Kansas 66.1 Massachusetts 59.3 
Indiana 8.2 Kentucky 56.3 Mississippi 262.8 
Louisiana e 361.4 Montana 84.0 Nevada 55.0 
_ Maine 191.6 New Jersey 55.7 New Hampshire 71.9 
: Michigan 55.6 New Mexico 207.6 North Carolina 490.8 
`- Minnesota 77.0 New York 128.4 North Dakota 56.3 
. Missouri 170.0 Oklahoma 38.1 Oregon 173.4 
Nebraska 3.6 Rhode Island 105.3 South Carolina 535.6 
Ohio- 5.4 Virginia 84.0 South Dakota 136.6 
Pennsylvania 40.1 Washington 28.0 Tennessee 355.0 
Texas 12.4 Wyoming 108.4 Utah 65.7 
West Virginia 341.3 Vermont 148.7 
Wisconsin 2.1 
Averages 108.4 85.8 228.3 


heavy burden of debt service for the next 40 years at least. On one or two 
occasions, Mississippi experienced considerable trouble in meeting her 
payments. Tennessee has been, and still is, faced with serious problems 
in the management of her debt. North Carolina’s heavy debt greatly 
intensified her financial troubles during the depression. These considera- 
tions seem to point toward the conclusion that legislatures—in certain 
states at least—are more likely to borrow to excess than are the voters.” 

As another test of the effectiveness of the different methods of debt 
limitation, we may note the results of popular votes on questions of bor- 
rowing. A survey of data in the Commercial and Financial Chronicle (in- 
cluding its State and Municipal Compendium) and Moody’s Governments 
volumes indicates that from 1918 through 1936 the voters in 33 states 
were asked to decide on questions involving the issuance of almost four 
billion dollars in state bonds (excluding propositions submitted a second 


17 A study of state debts as of 1915, when they were only a small fraction of 
present-day figures, showed a substantially similar result. In that study, the states 
were placed in seven groups. While this classification differs from that given above, 
the groups were such that comparisons may be made with some degree of validity. 
Two groups, covering 24 states, were comparable to Group I above; these had per 
capita debts of $2.32 and $2.80. Two other groups included 15 states, and were com- 
parable to Group IT above; they had per capita debts of $2.94 and $3.83. Three 
other groups, comprising 9 states, were comparable to Group III above and had 
per capita debts of $4.65, $5.70 and $5.87. Commonwealth of Massachusetts, 
Bulletins for the Constitutional Convention, 1917-18, Bulletin No. 15 (Boston, 1918), 
pp. 578-580. 
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time without a change in the result). These included both amendments 
and referenda. Of the total amount, $2,657,013,000 was approved, while 
$1,298,554,000 was defeated. The results for selected individual states are: 


Approved Defeated 
` (000 omitted) 

New York | $794 ,000 $ — 
Illinois 265 ,000 — 
Missouri 165,600 —° 
Iowa 122,000 ao 
West Virginia 85,000 — 
Louisiana 138,000 — 
Pennsylvania 185,000 238 ,000 
Michigan 84,000 85,000. 
California 229,500 ' 578,000 ` 
New Jersey 221,000 14,000 
Alabama . 77,000 65,000 
Colorado 19,000 74,000 


Highway and bridge bonds were most frequently voted upon, with 
$1,371,500,000 approved and $277,500,000 rejected; veterans’ bonus and 
loan funds come next, with $482,200,000 approved and $68,500,000 de~ 
feated; while bonds for unemployment relief showed $363,622,000 ap- 
proved to $40,000,000 rejected. In 1924, the largest amount of bonds was 
at stake; $241,000,000 was approved and $607,000,000 was rejected; 1928 
ranked second, with $143,400,000 approved and $328,000,000 rejected. 
The peak of bond approvals came in 1925, when New York State author- 
ized $400,000,000 for the elimination of grade crossings. Other years in 
which large amounts were approved were: 1920, $326,500,000; 1922, 
$252,450,000; 1930, $269,600,000; and 1933, $235,000,000. Unemploy- 
ment relief was an important factor in 1933, but in the other years the 
principal purposes of borrowing were highways and veterans’ bonus and 
loan funds. 

From these data it appears that the voters have defeated the issuance 
of about one-third of all state bonds submitted to them. This does not 
necessarily mean that all the bonds defeated by the voters would have 
been issued if the legislatures had had full power to borrow; it is quite 
possible that the latter would have been more deliberate in actually 
authorizing borrowing than in submitting the question to the voters. But 
it is a fair assumption that if there had been no constitutional limits, 
some, and probably a considerable proportion, of the bonds rejected by 
the people would have been issued and sold, and that state debts would 
have been larger than they now are. 

Other testimony to the restraining power of the popular vote is af- 
forded by the lengths to which legislators sometimes go to avoid it. Sev- 


706 THE AMERICAN POLITICAL SCIENCE REVIEW 


eral times it has happened that legislators, in states requiring a ref- 
erendum on bond issues, have taken great pains to devise a scheme 
whereby they might issue bonds without submitting the question to the 
people. If the courts held the method unconstitutional, the next step was 
usually either to drop the matter or to attempt to devise an alternative 
method which, it was hoped, would win the approval of the courts—sub- 
mission of the question to the people being exceptional in such cases.18 

As a final observation on the effectiveness of limitations, we may note 
what happens when trouble develops. When an unhampered legislature 
_ has engulfed the state in a burdensome debt, the tendency is for the people 
to place strict limits on the powers of the legislature. That was true during 
the nineteenth century, and more recently has been true in Arkansas and 
North Carolina. Evidently there is a widespread opinion that the voter 
is more to be trusted on the matter of borrowing than is the legislator. 
This may well be, since the voter is not beset by questions of short- 
“sighted expediency in getting or holding votes. A sure way for the poli- 
tician to gain favor is to give the taxpayer much and tax him little. 
Borrowing offers the means of doing this for a time. 

It should be noted, finally, that rigid or severe debt limits stimulate 
evasion. The methods used by many states in recent years to evade con- 
stitutional limitations on borrowing constitute a story far too long to be 
related here. Suffice it to say that many states have contracted, or are 
servicing, large debts in spite of constitutional provisions designed to 
prevent such actions. Thus Colorado, Florida, Iowa, Kansas, Montana, 
New Mexico, South Carolina, and Texas, among others, have large quasi- 
or contingent debts which are paid from state revenues, although they 
were not contracted according to the method prescribed by the constitu- 
tion. Pennsylvania attempted to create such a debt by setting up a “gen- 
eral state authority” and authorizing it to borrow. The Pennsylvania su- 
preme court, in 1936, held this method unconstitutional, but in 1937, by a 
unanimous decision, reversed itself and upheld this form of debt erea- 
tion.!® More recently it has been proposed that Pennsylvania create a 
quasi-public corporation to borrow fifty million dollars for the construc- 
tion of a toll highway; the purpose of this is quite clearly to evade the 
restrictions which prevent the state from itself borrowing the money.”° 


Iv 


In conclusion, it should be noted that in several constitutions the pro- 
visions relating to debts are sadly in need of redrafting. Louisiana has 


18 Of., for instance: In re Senate Resolution No. 2, 94 Col. 101 (1934); Johnson 
v. McDonald, 97 Col. 324 (1985); Stanley v. Townsend, 170 Ky. 833 (1916); State 
Budget Commission v. Lebus, 244 Ky. 700 (1932). 

19 Kelly v. Earle, 320 Pa. 449 (1936); Legal Notes on Local Government, IT (1937), 
292-293. 20 New York Times, Mar. 28, 1937, sec. 2, p. 7. 
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enacted so much legislation by means of constitutional amendments that 
her constitution resembles a volume of consolidated statutes. The provi- 
sions relating to borrowing are scattered, vague, and ambiguous. Very 
much the same is true of the Minnesota constitution, which contains 
numerous exceptions and gives the legislature very wide powers along 
certain lines. The Maine constitutions badly cluttered up with amend- 
ments which have been added, one after another, instead of replacing 
earlier provisions. The constitutions of the two Dakotas are badly in 
need of clarification and more definitely restrictive provisions. The Oregon 
constitution permits the legislature to incur a ruinous debt for certain 
purposes if it should so decide. 

Besides these, there are those states in which the legislature is under 
no restraints except such as are imposed by its own will and by the re- 
fusal of investors to buy bonds. Of these, Mississippi and Tennessee 
urgently need strong constitutional restrictions, for their legislatures. 
have shown that they may not safely be intrusted with unlimited bor-* 
rowing power. Maryland has fared passing well, thanks to the provision 
requiring the payment of debts within 15 years; if this provision had 
been absent, the story probably would have been different. As for Gon- 
necticut, Delaware, New Hampshire, Massachusetts, and Vermont, the 
legislatures have shown the ability to exercise the borrowing power 
wisely, and there is no reason to recommend that they be shackled by 
constitutional limitations at this time. A discussion of the exact provisions 
which should be embodied in a state constitution in order to provide an 
effective control of borrowing will be undertaken later; at present, it 
must await the completion of a detailed study of the ways in which exist- 
ing provisions are being evaded. 

B. U. RATCHFORD. 

Duke University. 
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Reorganization—A Question of Executive Institutions. Proposals for 
administrative reorganization continue to cause controversy. Politicians, 
academicians, and administrators line up for and against—with men of 
intelligence and experience on both sides. The temperature of the acade- 
micians sometimes rises as much in disputation as does the tempera- 
ture of their lay brethren. Why such heated disagreement among scholars 
and scierftists? The explanation is suggested by the fact that dissension 
in the ranks of the academicians is most pronounced when the “dogma 
of administrative reform” or the “‘science of management” (as you prefer) 
is discussed in the abstract. When specific proposals are discussed, dif- 
ferences of opinion among academicians are less extensive and less dog- 
matic. 

I 


T We often forget that all organization is for a purpose. The forms and 
devices of organization are means to an end. They cannot be appraised 
apart from their use and purpose. The academic dispute over principles 
of organization frequently reflects an unidentified disagreement over ob- 
jectives. Until these different tacit assumptions as to purpose are dis- 
covered and agreement is reached, differences of opinion in the ranks of 
academicians are as inevitable as in the ranks of politicians and ad- 
ministrators. 

We are also prone to forget that organization is necessarily related to 
a specific situation, That is, it is an organization of something as well as 
for a purpose. Obviously, the function of an administrative structure is 
to organize people to work together; it implies a plan of authority, duty, 
and division of labor. But in public affairs, an organization is not con- 
cerned with its members alone; it is an organization of forces in the entire 
governmental system, perhaps in the entire society. The roots are as 
important as the branches, even though not so obvious, and the ultimate 
fruitfulness depends not only upon inherent vitality but also upon suit- 
ability to terrain and climate. 

Controversy most often centers about proposals to organize the work 
of government under a chief executive. We are familiar with the char- 
acteristic devices: (1) a reasonably small number of departments, (2) 
under single executive officers, (3) responsible to the chief executive, (4) 
with “staff agencies” to supervise institutional activities, and (5) with 
boards and commissions employed only for quasi-legislative and quasi- 
judicial duties. Recent proposals extend to the creation of “general 
staffs” as well as “auxiliary staffs” and restrict the use of boards and com- 
missions still further to quasi-judicial duties. 

Professor White’s apt term for this scheme of organization, ‘‘integra- 
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tion,” suggests the answer to the question as to when the devices are 
appropriate. The purpose is obviously unity in organization. When unity 
is desirable on the executive side of government, the forms of “integrated” 
organization are appropriate. When unity is not desirable, an integrated 
organization is inappropriate. To come quickly to the point of this article: 
Unity is both necessary and desirable on ‘the executive side of most 
governments in the United States. The general trend must be toward 


unified executive institutions if government is to continue to be both 


orderly and progressive. However, there are situations in which Unity on 
the executive side of government is not particularly desirable, and there 
are governments in which the office of chief executive is not a good cap- 
stone for the administrative structure. Let us consider first the case for 
unified administrative organizations, and following that the exceptions to 
the general rule. 


II 


The President’s meassage to Congress on January 12, 1937, submitting l 


the proposals of the Committee on Administrative Management, and the 
reports of the Committee, raise the issues implicit in administrative re- 
organization in concrete form.) Is the integration which would result from 
these proposals desirable or is it not? 

Unity is desirable, and the proposals are wise, for two chief reasons. 
One is the reason advanced by the committee, the need for “administra- 
tive management’’—the need for more effectiveness and responsibility in 
executing public policy. The second and more important reason is the 
need for more intelligence in forming publie policies. 

The big question in government is what to do? Successful administra- 
tion is in large part conditioned upon the wisdom with which policies are 
conceived, and it is the possibility of getting more intelligence into public 
plans at the vital points that makes the recent proposals attractive. It is 
what the proposals would make possible at the top rather than what they 
would do at the bottom of the administrative structure that gives them 
their primary appeal. 

Congress needs presidential leadership in legislation. Every legislative 
body works best with a concrete proposal before it. This is elementary 
to anyone who has ever sat upon a committee. Although a poor proposal 
is better than none, a good proposal is better than a poor one. Congress 
not only requires proposals, but, to be effective, requires proposals from 
the executive. Leadership within Congress is inadequate in the sense that 


1 The reader’s familiarity with the proposals of the President’s Committee on 
Administrative Management is assumed in this essay. See President’s Committee 
on Administrative Management, Repori, with Special Studies, submitted to the 74th 
Cong., 2nd Sess., in accordance with Public Law No. 739. 
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it cannot fashion a comprehensive program or persuade the members to 
adopt it. “Congress” is well named; its members are representatives of 
sections with differing interests and points of view, and they do not ac- 
quire a national outlook or national prestige by surviving to committee 
chairmanships or by winning the battle for the speakership. The legisla- 
tive process accentuates as often agit modifies divergent views. The recur- 
rence of blocs and their ability to play both ends against the middle in 
legislative trading reveal the essential disunity within Congress. It is 
dependent upon the presidency for leadership. 

Presidential leadership is not only a necessity, but a fact; and we readily 
identify the notable legislation of the past generation with the leadership 
of the presidents. But what of the quality of that leadership? It leaves 
much to be desired. It is as whimsical as an adolescent youth following his 
changing fancy. It varies not only from one president’s term to another; 
. it also varies in direction within the terms of a single president. The point 

“is that we have leadership by presidents at times, but the presidency is 
not yet an institution. It has traditions; but it lacks essential organization 
and supporting personnel. Traditions alone are not enough. 

If the presidency is to be adequate today, it must be institutionalized. 
It must be implemented with an organization and with a personnel. It 
must be the channel through which the thinking and experience of the 
entire executive side of government are pooled and brought to bear upon 
the problems of government. The President must be the spokesman for 
the “administration” in the real sense of the word, not merely the inter- 
preter of his own fancies. The President in times of his greatest power has 
come to represent the public. This is a truism. It is the real basis of his 
legislative influence. He must also come to represent and interpret the 
experience of government in action if the leadership of the presidency is 
to be adequate. 

What can be done to foster such a development of the presidency? The 
answer, already suggested, is to create a comprehensively integrated 
administrative structure for which the President, the constitutional ‘chief 
executive,” is responsible. The President’s responsibility for the national 
government would then be complete. At present it is fragmentary. The 
President’s legal responsibility would also be suitably personified in the 
forms of subordinate officials who as a group exercised all the executive 
powers and carried all the executive responsibilities not exercised or 
earried directly by the President. In politics, where face to face contacts 
and word of mouth assurances are so important, it is fully as necessary to 
personify responsibility as it is to make it public and legal. 

It is essential, as suzgjsted by the Committee; to bring the functions 
of the independent regulatory commission into the executive departments 
and to extend the civil Lies upward. Without comprehensive respon- 
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sibility, the plan of an integrated organization loses much of its attrac- 
tiveness in the national government; for comprehensive responsibility is 
the most probable check to arbitrary, unbalanced, or uninformed execu- 
tive leadership. The reorganization proposals are obviously tied to the 
personnel proposals; for without a permanent. corps of qualified higher 
officials in each of the major divisiorfs of the administration, the legal 
responsibility of the President will not be implemented. The flow of in- 
formation and ideas from the bottom to the top of the national,adminis- 
tration will be choked by a transient personnel. The great advantage of 
the integrated organization in the national government will be to subject 
the heads of the executive departments to the tutelage of their subordi- 
nates, and to subject the President in turn to a balanced and consistent 
pressure from all branches of the administration.? Such is not the case 
today. 


It must be recognized that within an administration as vast and diverse . 


in functions as that of the government of the United States there will 
always be divided counsel. Experience, expertness, and even professional 
training do not make for unanimity of opinion. The experts in the 
numerous divisions of the national administration can with good con- 
science and considerable zeal give Congress contradictory advice; and 
Congress, lacking unity itself, finds it difficult to reconcile the conflicts. 
The advantage of an integrated administration is that it increases the 
probability that experience will be pooled in formulating proposals and 
that there will be some meeting of minds among the experts in the govern- 
ment. Congress still preserves its power to consult directly with perma- 
nent officials; but the chances are greatly increased that each group of 
specialists will have related its program to the entire program of govern- 
ment. Their thinking should be more trustworthy for having been 
fertilized at an early stage by contact with other experts in the adminis- 
tration. 

The situation is somewhat similar with reference to the groups which 
bring pressure to bear on the administrative officials of the government. 
The attempt of special interests to exercise control over particular divi- 
sions of the national administration is well known. It is hart to find a 
commission or bureau without its lobby. Drawing the activities of the 
government into an administration under a common chief would check 


2 The provision for six administrative assistants to the President is, in the opin- 
ion of the author, not a very important part of the proposals of the President’s Com- 
mittee. If the administration is not unified in its fundamental organization from 
the ground up, these six liaison officers cannot give it unity. They would perhaps 
be useful, but would be too much outside the main stream of administrative activity 
and too uncertain as to their status and function to be able to assist very greatly 
in integrating the administrative process. 
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rather than aid undue influence by administrative lobbies. Unity in the 
administrative structure and comprehensiveness in the chief executive’s 
responsibility would be barriers to special influence. If experience in the 
states is any guide, the control of special interests over public administra- 
tion tends to be greater when functions are independently organized than 
when they are integrated “with ‘the rest of the administrative struc- 
ture. 

What effect would this plan of organization have upon existing institu- 
tions? One effect would be to revitalize the cabinet. With some of the 
most far-reaching and controversial of the national government’s activi- 
ties conducted by new “executive agencies” or “independent commis- 
sions,” it is little wonder that the cabinet, composed of heads of the 
executive departments, should be chiefly of historic interest in the nation- 
al government. The cabinet has apparently lost vitality steadily in the 
past quarter-century. Its contribution to government at present seems 
to be nil. Bleeding an anemic patient is no longer recommended to restore 
his vigor; nor has the creation of numerous independent agencies done 
anything to check the debility of the cabinet. 

A second effect of the plan of organization would be to enhance the 
office of president at the expense of the personal influence of the in- 
cumbent. The office would be more important, probably for the first 
time, than the personality of the President. With the executive functions 
of government exercised by the cabinet departments, and with each 
secretary backed by a permanent corps of higher officials, the President 
would be in a different position from his position today. Acute problems 
would not go unnoticed, even in prosperous times. Plans could not ma- 
ture uncriticized, even in “emergencies.” It would be difficult to favor a 
few functions of the government at the expense of others. Stodgy presi- 
dents would find themselves constantly prodded and impetuous presidents 
would find themselves advisedly warned. There is a continuity to experi- 
ence which if brought to bear upon any individual in public life will tend 
to stabilize his outlook. A president is no exception, and the plan under 
consideration would greatly increase the probability that the President 
would usehis influence with due consideration for the lessons of experi- 
ence. 

Some comments on the proposals of the President’s Committee show 
fear that curtailment of the President’s patronage will weaken his leader- 
ship in Congress. This is too narrow a view of the function of patronage. 
‘Senatorial courtesy” might also be termed blackmail, and patronage is 
as much a means of maintaining the peculiar influences of the Senate as 
it is an aid to the executive in legislation. The very existence of patronage 
on the present scale must tempt even the most conscientious mind to 
turn slightly sour at times in the hope that it may be properly sweetened. 


PUBLIC ADMINISTRATION 713 


It is significant that opposition to curtailing patronage in the higher 
posts comes, not from the President, but from Congress. 

The presidency is potentially our greatest political institution. Seventy- 
five years ago, it was the means of preserving a minimum of unity in the 
nation. In every great crisis it has been the pivot for action. We shall turn 
to the President again in every great crists of the future. Fortunately, 
when catastrophe has fallen in the past, the President has usually been 
adequate. But separatism in the national government has increased great- 
ly in the last twenty-five years, and the President is no longer af the focus 
of the entire administration. In a day when it is uncertain whether “five 
judges of the Supreme Court will come down heads or tails,” and when it 
sometimes appears doubtful whether a “chief executive” will come down 
at all, it is high time to look to institutionalizing the presidency. If society 
had an inherent unity, we should not worry; but as the need for unity has 
increased, so has natural or spontaneous unity diminished. Governmental 
action of one sort or another seems to be necessary continually. Under 
these circumstances, it is both a sensible and a conservative step to pro- 
vide for some unity within the national administration, to the end that 
conflicts and inconsistencies in policy shall tend to be minimized, not 
maximized. 

Would the plan under consideration give rise to arbitrary use of regu- 
latory powers? Some fear this, but probably unnecessarily. There seems 
to be no danger in this direction, for a number of reasons. One is the se- 
cure hold of Congress on the statutory mandate. The President has dis- 
cretionary powers of a constitutional character in only a few fields, 
chiefly military affairs and foreign affairs. The regulatory functions of the 
federal government stem from acts of Congress, and all discretion exer- 
cised under these acts must be within the terms of the acts. Furthermore, 
powers can be, and usually are, conferred directly upon departments or 
bureaus rather than upon the President. This practice tends to emphasize 
the President’s general supervisory responsibility rather than to give him 
broad discretion. Nothing in the plan of organization proposed would 
jeopardize the generic power of Congress or increase the power of the 
President to act arbitrarily. Congress may still define the regulatory 
policy as precisely as it chooses, and Congress still holds the purse 
strings. 

A second reason why arbitrary regulation need not be feared is the 
scope and character of judicial review in finally determining the meaning 
of statutes. The power of the courts to control administrative acts will 
not in any way be reduced by administrative reorganization. 


? Both the Mead bill (House) and the Byrnes bill (Senate) specifically deny the 
President power to extend the classified services to positions filled by and with the 
advice and consent of the Senate. Cf. H.R. 8277, 75th Cong., Ist Sess., and S. 2970. 
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To be sure, members of Congress 'would probably feel it illogical to 
launch new regulatory programs of a vague character and turn them over 
to the executive departments to administer. A damper on this sort of 
legislation, however, would be clear gain. Nothing has been accomplished 
in the past by entrusting ambiguous policies of broad scope to independ- 
ent commissions that could ‘hot have been accomplished by beginning 
with definite policies of more limited scope and entrusting them to the 
executive departments. Statutes authorizing regulation are never ade- 
quate to start with; revision is always necessary, and it is amazing how 
long a time revision is delayed. It is nothing for an independent commis- 
sion to wait a couple of decades for authority, the need for which was ob- 
vious not long after the-commission was set up. Regulatory agencies are 
not apt to get needed legislation without the support before Congress of 
the President. As the administration is at present organized, whether or 
not the President pays any attention to the claims of the independent 
regulatory commissions need depend only upon his personal predilection. 
He is not responsible for their success or failure. They are not a part of 
his official family, and he has no routine public contacts with their person- 
nel, If the regulatory functions were brought into the administration, it 
would not only be proper but necessary for the President to interest him- 
self in the success of these enterprises, and necessary legislation would 
probably be secured more promptly. The net effect should be to render 
it practicable to make haste slowly in undertaking regulation. Not even 
a reform party should feel it necessary to crowd all of its ultimate ob- 
jectives into the statutes in the first few months of power. 

A third reason why regulation through the executive departments need 
not arouse fears of arbitrary regulation is that such regulation has not 
been arbitrary in the past. The record of those executive departments 
which have regulatory functions compares favorably with the record of 
the commissions on this score. Indeed, the efforts of a president to con- 
trol the “independent” commissions is liable to do more damage to im- 
partiality than any official responsibility for the work of the executive 
departments. Public responsibility is much to be preferred to back-stairs 
politics, and the arrangements suggested by the Committee on Adminis- 
trative Management would probably increase the independence of the 
persons exercising purely judicial functions in regulation. 

Would the reorganization proposed by the Committee on Administra- 
tive Management make the office of president too powerful? Would it 
tempt the President to be a dictator? There would seem to be nothing 
to fear in this direction. Dictators establish themselves by destroying 
legislative and representative institutions. The power of Congress is not 
imperiled by the reorganization proposed, nor is the President’s power 
to coerce Congress increased. The proposals embody a drastic reduction 
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in the President’s patronage; so that his power to bribe members of Con- 
gress would be greatly reduced. The President’s control of the military 
forces is a constitutional power which would not be affected by the ad- 
ministrative reorganization. But most important of all is the fact that 
the President’s ability to control Congress depends upon his representa- 
tive character. When the President has a popular following in the country, 
and when members of Congress are convinced that he has it, he has a 
following in Congress as well. When he loses his popular support, he loses 
the bulk of his congressional support. When we think of powérful presi- 
dents, we think of those who have exercised positive leadership in Con- 
gress. A president out of touch with the sentiment of the country does 
not stand a ghost of a chance of coercing Congress. Unifying the adminis- 
tration under the presidency would not jeopardize the integrity of our 
national legislature. 

The Committee on Administrative Management, as its title suggests, 
has been concerned principally with the effect of reorganization upon the 
governing process at the bottom. It has attempted to provide for better 
management—economy, codperation, promptness, accountability, com- 
petence, morale, and all the other factors that contribute to effectiveness 
in highly organized effort. These are worthy objectives, and neither the 
Committee nor the President is to be censured for emphasizing their im- 
portance. Moreover, it is perhaps too much to expect either the Commit- 
tee or the President to present the other half of the story—the effect of an 
integrated administrative structure upon the governing process at the 
top. But of the two considerations, the latter is the more significant. The 
great value of administrative reorganization along the lines lately at issue 
is the ultimate effect that it would have upon the presidency in imple- 
menting the office and in giving stability and intelligence to the leadership 
of the man who is chief executive.* 


4 The Committee’s preoccupation with “management” is nowhere more obvious 
than in its proposals regarding “staff agencies.” The chief executive is in reality a 
chief legislator, and the Committee is a bit optimistic in expecting to interest him 
currently in the routine processes of management. If the indefatigable Cleveland, 
burning the midnight oil in the interest of administrative reform, could not cope 
with the inevitable mountain of details, it is futile to expect a president of this 
generation to give any routine supervision to the processes of institutional manage- 
ment. The attempt to make these processes direct wards of the President is liable 
to leave them orphans still. 

Tf it is desired to give weight to fiscal management, it would seem to be more 
effective to entrust it comprehensively to an established department with the tra- 
ditions and prestige of the Treasury. Major questions of policy would be brought 
to the President’s attention as readily as now, and the Secretary of the Treasury 
could give considerably more interest and attention to the lesser questions than can 
the President. Cf. A. E. Buck’s proposals in the Committee’s Report, with Special 
Studies, p. 147 ff. 
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An administrative structure integrated under the chief executive is de- 
sirable in the national government. But it does not follow that it is uni- 
versally desirable. The office of president is a solid foundation upon which 
to build executive institutions. The office has important constitutional as 
well as statutory functions. The President has a powerful veto. His ap- 
pointing power is broad and- his removal power relatively generous. 
Tenure runs from four to eight years, and the President is increasingly 
the nation’s representative. The office of governor in many States lacks 
these characteristics. It has few functions not dependent upon statutory 
grant, and the legislatures have not been generous. The appointing power 
is frequently curtailed by the existence of legislative or elected officers, 
and the removal power is strictly limited. The tenure may be short and an 
incumbent may not be eligible to succeed himself. If perchance the gover- 
nor has only a suspensory veto, his office shrinks still further, and if he is 
traditionally the representative, not of the state, but of a single faction 
or a single machine within one or the other of two parties, there is not a 
great deal upon which to build. To “integrate’’ only a part of the adminis- 
trative process in departments for which a weak governor is legally re- 
sponsible promises little in the way of more effective executive leadership 
or more intelligence in forming public policies. The office of chief executive 
must have some strong features, or an integrated administrative organi- 
zation will gain little from it. If constitutional reform is a prerequisite to 
administrative reform, it cannot be overlooked. 

A second condition requisite to effective use of the “principle of integra- 
tion” in organizing the administrative process is a system of dealing with 
personnel which places at least a little emphasis upon ability, and pro- 
vides for some continuity of tenure. The point is not that there tends to 
be more ability or longer service among employees in a disunited adminis- 
tration; but rather that a corps of permanent higher officials is necessary 
in order to mobilize at the top the experience of an organization. The 
political chiefs of departments cannot do this alone. Without the corps 
of permanent higher officials, such an organization would tend to be in- 
tegrated more in form than in fact. 

A third condition affecting the suitability of a unified administrative 
structure is the prevailing opinion regarding the several functions of gov- 
ernment. If people generally look with equanimity upon amateur work 
in police, public works, and tax assessment, but insist upon professional 
work in education and health protection, there may be little to gain from 








Closer association with the Treasury is also to be considered for the Civil Service 
Commission (or Administrator) if it is desired to put the weight of an institution 
behind control processes. It is not reasonable to expect a Civil Service Administrator 
to get very much of the President’s time or attention. 
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a united organization. It may be wise to put up with the expense and 
friction which are so often by-products of privileged positions until a 
general demand begins to develop for professional work in all fields. 

The character of governmental functions has a bearing also upon the 
means by which unity on the executive side of government may be 
achieved. This is not to say that some functions “should be taken out of 
politics” while others should not. Nor does it imply that politicians ap- 
pointed to “independent” commissions are different from those appointed 
to individual executive posts. Rather, the point is that not all activities 
require the same degree or the same type of current supervision in order 
that they may be effectively integrated with the administrative process. 

Some functions are relatively stable as to volume of activity, cost of 
operation, and the technology employed, while others are not. Functions 
differ in the extent to which methods may be dissociated from basic ques- 
tions of policy. In some cases, it is possible by statute to delimit objec- 
tives and define powers with considerable precision, while in others it is 
not. Consequently, administrative units differ in the extent to which their 
work gives rise to new questions of broad policy and in the extent to which 
they affect, or are affected by, other governmental functions. Some re- 
quire a tight rein and a vigilant rider; others need only an occasional word 
or a touch at the crossroads. 

Integration is not necessarily inconsistent with decentralization.’ What 
is essential is that the line of responsibility and authority be kept clear, so 
that when significant problems of broad consequence arise anywhere in 
administration, they will be carried immediately and forcefully to the 
attention of the chief executive through normal, official, personal chan- 
nels. 

Summarizing the argument, it runs as follows: Integrated administra- 
tive organization is generally desirable to give effect to intelligent execu- 
tive leadership, which is in turn necessary to permit most effective 
legislative action and to counteract the centrifugal forces in our unrep- 
resentative representative bodies. This is the situation in the national 
government. But to create effective executive institutions of an integrated 
character, there must be a reasonably strong office of chief executive on 
which to build. Formal organization comes alive only in its personnel, 
which must be professional in order to achieve the main benefits from the 


5 The use of the corporate device to organize operations within major depart- 
ments may be regarded in some instances as a type of functional decentralization. 
Subject to unitary supervision, such corporations would not destroy the lines of 
authority and responsibility essential in an integrated administrative structure. 
Unsupervised corporations, corporations with vague functions, and corporations 
with supervisory responsibility for subordinate administrative units, are a “‘dif- 
ferent breed of cats.” 


.* 
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integrated scheme of organization. Executive unity does not require that 
all activities be subject to the same type or degree of current supervision. 
The question of administrative organization is not a question of manage- 
ment alone; it is a question of fostering the growth of executive institu- 
tions which will, in the conduct of public affairs, serve to engraft the stalk 
of human experience upon thè stem of human desire. 
GEORGE A, GRAHAM. 
Princeton University. 


Public Service—Occupation or Industry?—In the April issue of this 
Review, Professor William E. Mosher, of Syracuse University, ably ex- 
pounded the views of those students of public administration who hold 
that public service is, or should be, a distinct profession. It therefore 
seems desirable that a member of an opposing school of thought should 
present the other position. 

The other school believes that public service is not a distinctive occupa- 
tion or profession. In the terms of the labor economist and statistician, 
public service is, at most, a distinctive industry. Within that industry 
are a host of separate and distinct occupations. One who has had occasion 
to do minute, detailed work on classification of public positions, or on prep- 
aration of occupational. statistics of the public service, is inclined to 
generalize that a large proportion of the occupations found in private 
enterprise are likewise found in the public service and that the public 
service has some occupations that are unique. Many substantially identi- 
cal occupations are found in widely divergent industries, public or private, 
and among persons working on their own account without regular em- 
ployers paying them salaries or wages. In dealing with the public service, 
it is therefore just as necessary as in dealing with private enterprise to 
draw the basic distinction between “industry” and “occupation.” 

The term “occupation,” as used by the labor economist, covers any or 
all gainful pursuits. In a recent Census Bureau publication entitled A 
Social-Hconomic Grouping of the Gainful Workers of the United States, pre- 
pared by Dr. Alba M. Edwards, one of the leading authorities in the 
field, gainful workers are divided into the following broad social-economic 
classes and sub-classes, which are subsequently used for the analysis of 
the employees in each of the major industrial groups: 


1. Professional workers 
_ 2, Proprietors, managers, and officials 

a. Farmers (owners and tenants) 

b. Wholesale and retail dealers 

c. Other proprietors, managers, and officials 
. Clerks and kindred workers 
. Skilled workers and foremen 


em CO 
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5. Semi-skilled workers 
a. Semi-skilled workers in manufacturing 
b. Other semi-skilled workers 

6. Unskilled workers 
a. Farm laborers 
b. Factory and building construction laborers 
c. Other laborers : * y 
d. Servant classes 


Although the relative importance of these several socialjeconomic 
classes and sub-classes would be very different in the public service in- 
dustry from what it is in private enterprise, it probably is true that every 
class and sub-class used by Dr. Edwards occurs in the public service, with 


the possible exception of wholesale and retail dealers. Public servants. 


doing much the same work as wholesale and retail dealers are, in the 
public service, managers, and not independent business men. 

Since hundreds, if not thousands, of distinctive occupations occur in 
the public service, it follows that great diversity exists in the knowledge, 
skills, and personal qualities required to perform the public work. This 
diversity is, in fact, so great that one is forced to question whether the 
likeness is not confined to the single fact that all are on a public pay-roll 
or receive fees for rendering a governmental service. Is it possible, on the 
basis of so narrow a bond, to develop any such thing as a profession of 
public service with a common body of knowledge, a common code of 
ethics, a common loyalty, and a common prestige? 

To the Littauer School at Harvard I am indebted, not for recognition 
of a distinctive profession of public administration—nothing that I have 
read or heard about the Littauer School suggests that it has embraced 
such a philosophy—but for a new phrase which avoids that familiar 
difficulty with the words “profession,” “science,” “vocation,” “trade,” 
“calling,” no one of which is alone sufficient to denote the desired thought. 
This new term is “fields of civilian competence.” What I have gathered 
regarding the Littauer School is that, amid all the wholesome difference 
of opinion, there is an approach to agreement on the point that men 
trained for the public service must have their distinctive field of civilian 
competence, plus what the universities can give them in public adminis- 
tration. Somehow I have gathered the idea that the men connected with 
the Littauer School have the feeling that a great university like Harvard 
can be of more service to outstanding young public administrators by 
letting them come there to refresh and strengthen themselves in needed 
fields of civilian competence and to broaden their vision than by giving 
them work in the highly specialized narrow aspects of public administra- 
tion. Much of that they can learn better in the service than in any 
university. Certainly the new work in journalism at Harvard is operating 
in this way; and my understanding is that the Littauer School will 
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operate similarly, Certainly its faculty represents diverse fields of civilian 
competence and does not connote any adoption of the idea that public 
service is a distinctive profession. 

Physicians, lawyers, engineers, architects, foresters, educators, econo- 
mists, statisticians, social workers, yes and even ministers of the gospel, 
in the public service, will hardly abandon their own distinctive bodies 
of knowledge, professional ethical codes, and loyalties to unite in a 
profession of public service. Neither, I take it, will the tiny city, with 
only enough money to pay one fair salary to one high grade employee, 
abandon the common practice of getting an engineer as city manager. 
Let it be clearly understood that the group to which I belong by no 
means contends that members of the professions just cited who have 
entered or are to enter the public service do not need to supplement their 
preparation for their particular field of civilian competence with some 
work in public administration. Quite the contrary. Schools of education, 
public health, and social service have long recognized this fact, and 
their curricula have for years contained courses in the administrative 
field. Some of the best, most practical educational work in public admin- 
istration that I have seen is done by these professional schools. Just as 
statistics is best taught in the field of civilian competence where it is to be 
used, so it seems possible that public administration can be most interest- 
ingly and significantly taught when integrated with a field of civilian 
competence. Integration permits of a discussion of concrete administra- 
tive problems and cases and an escape from broad generalizations, many 
of which must be confined to the few common problems of overhead con- 
trol and management. 

One who has on occasion witnessed, or even participated in, the con- 
flict in point of view between the professions with respect to public 
policy, and even with respect to general administration, can derive some 
pleasure from picturing efforts to make the different professions lie down 
together in an over-all profession of public service. Members of the mili- 
tary professions, for example, will scarcely see eye to eye with social 
workers on the needs of the country with respect to national defense and 
relief, and the proper distribution of public funds between the two. They 
cannot have common professional objectives, unless those objectives are 
stated in such broad, indefinite terms as the general welfare, which each 
profession can interpret in its own way. 

The spiritual forces that motivate men’s lives and lead them to select 
different fields of civilian competence with distinctive loyalties and ob- 
jectives can hardly be unified, if indeed they can even be harmonized. 
Much could be said in favor of the contention that the country progresses 
more through the conflicts and the competition between fields of civilian 
competence than it could do through some dictator, running true to 
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form, killing off all contentious minorities and permitting to survive only 
those who conform to the narrow objectives of the dictatorial power. 

I agree with Dr. Mosher in commending Dr. Leonard White’s studies 
of the prestige of the public service. These studies showed the attitude 
of the man in the street toward government service in general, and in- 
cidentally indicated that the federal servic stood much higher than state 
and municipal services—partly, I take it, because of the high prestige of 
certain of the national professional services. I feel reasonably sure that 
Dr. White regarded his studies as experimental sampling and as by no 
means exhausting the field. 

No one, so far as I am informed, has actually studied what seems to 
me a far more significant question with respect to prestige, namely, how 
do certain professional, scientific, and technical bureaus of the national 
government rate in the minds of competent workers in the respective 
fields of civilian competence? How, for example, do the agencies listed in 
the column at.the left below stand in the opinion of the professions placed 
opposite them in the right-hand column?- 


The United States Public Health The medical profession 

f The doctors of public health 
The Bureau of Animal Industry _ The veterinarians 
The Bureau of Public Roads The civil engineers 
The Bureau of Agricultural Economics The agricultural economists 
The Forest Service The foresters 
The Reclamation Service The engineers 
The Office of Education The educators 
The Bureau of Labor Statistics The labor economists 
The Children’s Bureau The social workers 
The Division of Research of the Federal The economists specializing 

Reserve Board in money and banking 
The Bureau of the Census The statisticians 
The Geological Survey The geologists 
The Bureau of Standards The chemists 
The physicists 

The Department of Justice The lawyers 


The Office of the Supervising Architect The architects 


Many of us contend that the attractiveness of a given branch of the 
public service depends far less on the attitude of the man in the street 
toward the public service as a whole than on the attitude of leaders in the 
respective fields of civilian competence toward the government agency 
engaged in the practice of that calling. In a very modest way, I have done 
some vocational guidance and placement work for students and others 
who are thinking of entering the public service. My advice runs all the 
way from ‘Don’t touch it with a ten-foot pole,” to “By all means get into 
it as soon as you have a chance.” Part of the variation comes from the 
desires and ambitions of the individual. For example, if he wants to make 
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money, one has, except in rare instances, to advise him to keep out. More 
of the difference comes, however, from the nature of the job. Within the 
past few days, for instance, I congratulated a young Harvard man, highly 
commended to me by one of his professors, on what seemed to me his 
great wisdom in refusing a job as a finger-print classifier in the Bureau of 
Investigation of the Department of’ Justice, for which he had been certi- 
fied as the result of having passed the civil service tests for Junior Civil 
Service Egaminers. Nothing in that job would have exercised his mind. 
On the other hand, I advised him to accept a position in the research 
division of the Social Security Board if he should be certified there. I re- 
call telling one young economist and statistician that an opportunity to 
work under Goldenweiser in the research division of the Federal Reserve 
Board was a rare privilege. f 

Recently I heard a complaint from a disillusioned young college man | 
in Washington. “They are urging us young college men to enter the 
public service. So far as I can make out, the United States Government 
now has more promising young college men than it is able to use to ad- 
vantage.” Exactly why some teachers of political science harp on the need 
for college-trained men in the federal service and almost completely ig- 
nore the fact that thousands have entered the service since the passage 
of the Civil Service Act of 1883 is hard to understand. Can it be that in 
their minds “‘college-trained” is synonymous with “college-trained in 
general public administration” and does not apply to the scientific and 
professional men and women who have long made up a large and im- . 
portant part of the national service, many of them trained in specific 
branches of public administration? If they mean that political science by 
itself is not a field of civilian competence that has had a large market in 
the national service, the statistics, such as are available, will sustain them. 
Economics, sociology, social service administration, and statistics in the 
field of the social sciences have long been better entrance keys because 
of the nature of the duties involved. Engineering and the natural sciences 
likewise have been better keys. As a minor, and as a cultural subject, 
political science is of great value; but vocationally it needs to be combined 
with some other field of civilian competence. 

Recently I attended a meeting where a distinguished professor talked 
on training for the public service, more particularly the national service. 
He never became more specific than the national service as a whole. Just 
as I was wishing I were elsewhere, the worst happened and the chairman 
called on me for discussion. I had to say that the term “the national serv- 
ice” seems to me an average conception, and that in my judgment little 
real progress can be made by thinking and discussing averages. Actual 
distributions, actual facts, are necessary; for the differences are generally 
more significant than the likenesses. When we know the actual facts, we 
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find existing situations varying all the way from the obviously bad to the 
excellent. Take, for example, the relationship between the government 
offices, on the one hand, and the professional schools and the university 
departments on the other. Doubtless, cases can be cited in which neither 
appears to know that the other exists. Other cases can be cited in which 
the relationship approaches hand-in-glove, as in the relationships be- 
tween the Bureau of Animal Industry and the Schools of Veterinary 
Medicine, the Forest Service and the Schools of Forestry, jhe Public 
Health Service and the Schools of Public Health, the Children’s Bureau 
and the Old Age Assistance unit of the Social Security Board and the 
Schools of Social Service Administration, and the Geological Survey and 
the departments of geology. 

If students of public administration desire to discuss, not an over-all 
profession of public service, but a distinctive service of general adminis- 
tration comparable with the Professional Service, the Sub-Professional 
Service, the Clerical Administrative and Fiscal Service, and so on, as set 
up by the National Classification Act of 1923 for positions in the District 
of Columbia, that subject is sufficiently narrow and concrete for construc- 
tive discussion. It was, as a matter of fact, pretty thoroughly discussed 
by the classification staff of the Congressional Joint Commission on Re- 
classification, with a decision, unanimous as I recall, for the negative. It 
seems to me unfortunate that so many writings that are really applicable 
only to the question of the desirability of a general administrative service 
are so worded that they appear to relate to our public services as a whole. 
Proponents of the administrative service, to make their point, damn our 
public services as a whole and forget that we have already, through pro- 
fessionalization, many public agencies which competent foreign visitors 
view with genuine respect. If we are to increase general popular respect 
for the public service, we should, I think, stress what has been achieved 
through professionalization and not harp only on what is bad. Such great 
progress has been made since 1883 that many of the authoritative writings 
published prior to, let us say 1920, are now mainly of historical interest. 
What we need to consider are current facts and statistics. We need more 
of them. i 


Lewis MERIAM. 
The Brookings Institution. 


Organization of the Executive Branch of the National Government of 
the United States: Changes between December 1,1937, and May 31, 1938.! 
As in previous lists, mention is here confined generally to units 
specifically authorized by law or established by the President by execu- 


1 In the December, 1933, issue of this Review, pp. 942-955, appeared a tabular 
review of the changes in major units of the national government between March 4 
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tive order under general authority vested in him. Changes in units created 
by heads of departments or independent establishments are excluded un- 
less of major importance. 

Advisory Committee for Federal Crop Insurance Corporation. Authorized 
by the Agricultural Adjustment Act of 1938, Public Act No. 430, 75th 
Congress, approved February 16, 1938. The Committee is to consist of 
not more than five members “experienced in agricultural pursuits.” The 
compensation shall not exceed $10 per day each while actually employed. 

Alaskan International Highway Commission. Authorized to be ap- 
pointed by Public Act No. 564, 75th Congress, approved May 31, 1938, 
to codperate with any similar agency of the Dominion of Canada in a 
study of a highway connecting the Pacific Northwest of the United 
States, British Columbia, the Yukon Territory, and the Territory of 
Alaska, The Commission is to consist of a citizen of Alaska, a member of 
Congress, and three citizens of the United States. The members are to be 
appointed for a term of two years and are to serve without compensation. 

Coast Guard Personnel Board. Created by Public Act No. 419, 75th 
Congress, approved January 12, 1938, to recommend annually officers 
who should be retired or placed out of line of promotion. The recommenda- 
tions of the Board are subject to review by the Commandant of the 
Coast Guard and the Secretary of the Treasury. The Board is composed 
of three commissioned officers of the Coast Guard designated by the 
Secretary of the Treasury. 

Committee to Survey and Appraise Property and Reindeer to be Acquired 
for Natives of Alaska, Created by Interior Department Appropriation 
Act (Public No. 497, 75th Congress) approved May 9, 1938, for the pur- 
pose of determining property to be acquired under the provisions of the 
act of September 1, 1937 (50 Stat. L., 900). Consists of three members 
appointed jointly by the chairmen of the committees on appropriations 
of the Senate and House of Representatives. The sum of $25,000 was 
appropriated for expenses. 

Federal Crop Insurance Corporation. Created by Title V of the Agri- 

. cultural Adjustment Act of 1938, Public Act No. 430, 75th Congress, ap- 
proved February 16, 1938, as an agency of and within the Department 





and November 1, 1933. Supplementary lists have appeared in the following issues: 
April, 1934: changes between November 1, 1933, and March 15, 1934; October, 
1934: changes between March 15 and June 80, 1934; February, 1935: changes be- 
tween June 30 and December 15, 1934; August, 1935: changes between December 
15, 1934, and July 5, 1935; October, 1935: changes between July 5 and August 12, 
1935; December, 1935: changes between August 12 and October 15, 1935; June 
1936: changes between October 15, 1935, and April 15, 1936; October, 1936: changes 
between April 16 and July 31, 1936; August,{1937: changes between August 1, 1936, 
and May 31, 1937; February, 1938: changes between June 1 and November 30, 
1937. 
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of Agriculture, to insure the wheat crop against losses due to unavoidable 
causes. The management is vested in a Board of Directors which is sub- 
ject to the general supervision of the Secretary of Agriculture, and which 
is composed of three persons who are employed in the Department of 
Agriculture and who are appointed by the Secretary of Agriculture and 
hold office at his pleasure. The Secretary i$ authorized to appoint officers 
and employees of the Corporation without regard to the civil service laws 
and regulations. Authority is granted for an appropriation of $1,00,000,000 
for subscription to the capital stock of the Corporation, but “the appro- 
priation for the year ended June 30, 1939, shall not exceed $20,000,000. 
Authority is granted also for an appropriation of $6,000,000 per year for 
the operating and administrative cost of the Corporation. 

Joint Committee to Investigate the Tennessee Valley Authority. Created 
by Public Resolution No. 73, 75th Congress, approved April 4, 1938. 
Consists of five members of the Senate and five members of the House of 
Representatives to be appointed by the presiding officers. 

National Emergency Council. Executive Order No. 7709-A of September 
17, 1937, effective December 31, 1937, abolishing National Emergency 
Council, amended by Executive Order No. 7776 of December 27, 1937, 
to provide for continuance until June 30, 1938. 

Mediterranean Fruit Fly Board. Created by Public Act No. 535, 75th 
Congress, approved May 23, 1938, to survey and report on the losses sus- 
tained in Florida from the campaign to eradicate the Mediterranean 
fruit fly. Consists of five members appointed by the Secretary of Agricul- 
ture. Each member will receive $10 per day when actually employed. An 
appropriation of $10,000 for expenses is authorized. The Board is to re- 
port not later than March 15, 1939; it shall cease to exist when its report 
is transmitted. 

National Mortgage Association. Organized February 10, 1938, as a sub- 
sidiary of the Reconstruction Finance Corporation to make real-estate 
loans insured by the Federal Housing Administration under the provi- 
sions of Section 301 of the National Housing Act as amended by Public 
Act No. 424, 75th Congress, approved February 3, 1938. The Association 
has a capital of $10,000,000 and surplus of $1,000,000 supplied by the 
Reconstruction Finance Corporation. 

Petroleum Conservation Division. Authorized to be established in the 
Department of the Interior by Executive Order No. 7756 of December 1, 
1937, to administer the provisions of the act of February 22, 1935 (49 
Stat, L., 30) as extended by Public Act No. 145, 75th Congress, approved 
June 14, 1937, to regulate interstate commerce in violation of state laws. 
This Division was established by the Secretary of the Interior March 14, 
1936, by departmental Administrative Order No. 1054, but has never 
been recognized by an executive order. Federal Tender Board No. 1 was 
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created by Executive Order No. 7758 of December 1, 1937, to issue clear- 
ance certificates for interstate shipments of oil from Texas. This Board 
had been created by Executive Order No. 6980-C of March 1, 1935. 
Executive Order No. 7024-B of April 25, 1985, created Federal Petroleum 
Agency No. 1 as administrative and investigative agency for Federal 
Tender Board No. 1; this order is revoked by Executive Order No. 7759 
of December 1, 1937. 

Smithsonian Gallery of Art Commission. Created by Public Resolution 
No. 95, 75th Congress, approved May 17, 1938, to secure designs for a 
building for the Smithsonian Gallery of Art. The Commission consists 
of a member to be designated by the Regents of the Smithsonian Institu- 
tion, the Secretary of the Smithsonian Institution, a member to be 
designated by the Secretary of the Treasury, the Chairman of the Na- 
tional Capital Park and Planning Commission, the Chairman of the Com- 
mission of Fine Arts, the Chairman of the Joint Committee on Library, 
the Chairman of the Committee on the Library of the House, and the 
Chairman of the Art Commission of the Smithsonian Institution. All 
members serve without compensation, but an appropriation of $40,000 
for expenses is authorized. 

L. F. SCHMECKEBIER. 

The Brookings Institution. 


INTERNATIONAL AFFAIRS 


The Policies and Interests of Great Britain and Holland in the Far East. 
No traveller in Eastern Asia can fail to be impressed by the widespread 
alarm and hostility towards Japan’s intentions and her economic pene- 
tration. This feeling is first to be emcountéred in Ceylon, where, despite 
the Singapore naval base, there is a distinct undercurrent’of uneasiness 
among the Ceylonese political leaders. The attitude is much gnore pro- 
nounced in British Malaya, and becomes steadily stronger as one nears 
Japan. Sympathy for China is the dominant sentiment; but at the same 
time one encounters the belief that in the long run the Chinese may prove 
the more serious problem. A very important Dutch official typified this 
attitude when he remarked that he believed that Japan’s ambitions in 
China would fatally overstrain her resources so that in a few years she 
would cease to be a menace, “but even after a couple of centuries the 
problem of the Chinese immigrants will be as serious as ever.” 

The situation in the Netherlands East Indies as regards the Japanese 
and Chinese is on the whole similar to that in British Malaya. In the 
Netherlands East Indies during the years 1929 to 1933, the growth of 
Japanese imports, particularly cottons and rayons, almost drove the 
Dutch and British textiles off the market save for the limited demand for 
the more expensive fabrics. In 1928, 25.6 per cent of the volume of cotton 
textiles came from Holland, 27.1 per cent from Great Britain, and 30.8 
per cent from Japan. In 1933, the figures for the same three countries re- 
spectively were 4.4, 4, and 82.8 per cent.! The loss of Dutch trade was 
one of the principal reasons for the abandonment of the open door policy 
by the passage of the Crisis Import Ordinance of 1933. Tariff reductions 
have not been given to imports from Holland; but a comprehensive sys- 
tem of quotas reserves to them as large, and sometimes a larger, share 
of the trade than they formerly possessed. Despite the higher price of 
Dutch as compared with Japanese goods, the policy has had a certain 
measure of success. In 1934, for example, the import of cotton textiles 
from Holland increased to 7.3 per cent. In the same year, the import of 
Japanese cottons increased to 83.1 per cent at the expense of British and 
other textiles.2 A secondary purpose of the quotas is to provide a bar- 
gaining power by means of which a larger share of the import trade can 
be offered to those countries which increase their purchases of East 
Indian exports. As in Malaya, Japan sells to the Dutch colonies far more 
than she buys from them, supplying them in 1934 with 31.87 per cent of 


1 A. Neytzell de Wilde and J. T. Moll, The Netherlands Indies During the De- 
pression (Amsterdam, 1936), p. 54. 

2 Op. cii., p. 54; L. B. S. Larkins, Economic Conditions in the Netherlands East 
Indies, 1988-1935 (London, 1936), pp. 31-42. 
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their imports and taking only 3.9 per cent of their exports. Negotiations 
have been conducted to lessen this unfavorable balance of trade, but so 
far without result. 

Another phase of Japan’s economic penetration has been the attempt 
to have her goods transported, handled, and distributed entirely by 
Japanese agencies and to oust the long-established machinery of shipping 
companies, importers, and retailers. Hitherto, the shipment of goods to 
Japan had largely been controlled by Dutch companies, the bulk of the 
importers were Dutch and other Occidental firms, and the great majority 
of the retailers were Chinese. The Japanese established excellent and 
frequent steamship services to the Dutch colonies and threatened to 
undersell the Dutch merchant marine. To counter this policy, coastal 
shipping was in 1935 reserved for Dutch ships, and many of the ports 
were closed to foreign shipping. Many of the ordinances imposing quotas 
contained a clause empowering the government to fix a percentage of 
the goods which the importers must have transported in vessels under the 
Dutch flag.4 Hitherto it has not been necessary to use this discretionary 
power, since Dutch shipping companies have managed to hold their own 
by close coöperation with Dutch importers in the East Indies and with’ 
their buying agencies in Japan. The Japanese attempt to establish im- 
porting and retail firms in the colonies has been substantially defeated by 
requiring importers to obtain a government license for each shipment of 
goods subject to quota.’ Since licenses were granted only to established 
firms, the trade has remained in the hands of mainly Occidental companies 
which have continued to dispose of their goods to their accustomed clien- 
tele of Chinese retailers. 

The Dutch government is afraid that Japan may have in mind meas- 
ures that are more simple and direct than economic penetration. The 
Japanese navy is believed to advocate a policy of expansion southwards 
rather than on the mainland of Asia; and Holland realizes that if this 
should occur she could not successfully defend her colonies. The pre- 
vailing fear and suspicion were shown by the nervousness in official 
circles in 1936 at the report that the Japanese fleet intended to conduct 
its maneuvers near the island of Celebes. So far as financial resources 
permit, the colonial air force, navy, and army have been strengthened. 
Ordinances have also been passed empowering the governor-general to 
assume almost dictatorial powers in the event of an emergency. 

If attacked, however, the Dutch would have to rely on British and 
American aid. They therefore regard with great favor the completion of 


2 De Wilde and Moll, The Netherlands Indies During the Depression, p. 57. 

4L. B. 5. Larkins, Economic Conditions in the Netherlands East Indies, 1933- 
19865, pp. 52-53. 

5 De Wilde and Moll, The Netherlands Indies During the Depression, pp. 72-73. 
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the Singapore naval base and the strengthening of the British fleet. They 
fully realize that the security of British Malaya would be imperiled by a 
Japanese occupation of Sumatra or Java, and that the British sea route 
to Australia would be endangered by the occupation of any of the other 
Islands of the East Indies. Owing to the geographical position of their 
possessions, the British and Dutch empires in Southeastern Asia must 
sink or swim together. The present American policy of granting the Phil- 
ippine Islands their independence and withdrawing protection in 1945 
will place the Dutch Empire in a very exposed position. Apart“rom the 
encouraging psychological effect which American withdrawal will have 
upon Japan, the Islands occupy a very important strategic position. They 
form a buffer only 61.4 miles south of the nearest Japanese island and 11.3 
miles from Borneo. The Dutch share the general opinion in the Far East 
that the Filipinos are unlikely to survive successfully the combination of 
independence and the loss of the American market, and they do not ex- 
pect the Philippine Republic to be of long duration. They comfort them- 
selves with the hope that the present isolationist trend in American policy 
will be modified before 1945. 

The Chinese problem in the Netherlands East Indies is far less serious 
than in British Malaya. The Chinese number only 1,250,000 as against 
59,100,000 Indonesians, or slightly more than two per cent of the total 
population, while in Malaya they are 39 per cent. Moreover, they are 
disliked by the natives because of their superiority complex and their 
much greater business acumen. On the other hand, they are a power to be 
reckoned with since they control the retail and part of the importing 
trade, and their representatives hold the balance of power in the Volks- 
raad and in the provincial, regency (i.e., district), and municipal councils. 
As in Malaya, they do not amalgamate with the Indonesians, but remain 
distinctively Chinese, even after several generations. The recent immi- 
grants and many of the Chinese born in the Indies tend strongly to be 
Nationalists, and Chinese patriotism is stimulated by the schools and 
by the press. While the majority are interested only in business and are 
quite content to leave government to the Dutch, there is, as in Malaya, a 
considerable minority who wish to be nationals of China and at the same 
time enjoy all the privileges of Dutch citizenship. The Chinese govern- 
ment has supported this claim, and has also tried to strengthen its con- 
trol by propaganda and by the activities of the Chinese consuls and of 
the branches of the Kuomintang which exist in the colonies. To assist 
the government in controlling the situation, there is, as in Malaya, a 
Bureau of Chinese Affairs which keeps in close touch with all Chinese 
movements and pays particular attention to the Chinese press and 
schools. The government has been unwilling to offend the Chinese or to 
jeopardize the growing export of sugar, timber, and petroleum to China 
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which it has been fostering; but at the same time it is resolved not to- 
permit the creation of anything even remotely resembling an imperium 
in imperio in the Netherlands East Indies. 

In British Malaya, Japanese economic penetration has perhaps unfairly 
but nevertheless inevitably aroused the hostility of the Western firms 
which had formerly controllet! the market. The most spectacular instance 
has been the sale of cotton and rayon textiles, where the Japanese have 
displaced the British as the principal source of supply. During the quin- 
quennium 1927-31, the average annual export to British Malaya was 
59,002,000 yards from the United Kingdom and 45,795,000 yards from 
Japan. In 1988, the gross imports were 26,392,000 yards from the former 
and 126,939,000 yards from the latter. The failure of the Anglo-Japanese 
trade negotiations led in 1934 to the imposition of quota restrictions which 
were supplemented in the Malay States, though not in the Straits Settle- 
ments, by the erection of import duties of 10 per cent on British and 20 
per cent on foreign cottons and rayons. In consequence, British manufac- 
turers recovered a considerable part of their lost market: in 1986, the 
gross import was 38,635,000 yards from the United Kingdom and 67,524- 
000 yards from Japan.® Despite an active preventive service, it is esti- 
mated that an additional 7,000,000 yards of Japanese textiles per year 
are smuggled into Singapore. 

The Japanese have also captured a large part of the carrying trade in 
rubber, and to a lesser extent tin shipments, from Malaya to the United 
States. In 1933, British ships carried 57 per cent and Japanese .8 per 
cent of the rubber shipped; but in 1986 the British transported 30 per 
cent and the Japanese 26 per cent. The Japanese own few rubber planta- 
tions, but buy from the producers at about one-fourth of a cent per pound 
more than their competitors pay and sell in New York for a fraction of a 
cent less. The reason for their success is apparently that the Mitsui 
Bussan Kaisha and other shipping companies control the Japanese firms 
which buy the rubber, insure and export it, and sell it in New York. 
Whether they show a small profit or a loss on each transaction is uncer- 
tain—and immaterial. The freight rate of $12.75 per ton controlled by 
the Straits;-New York Conference to which the Japanese shipping com- 
panies belong assures a substantial profit on the whole. The British and 
American firms are not amalgamated, but are divided into separate and 
competing companies—rubber buyers, exporters, insurance companies, 
shipping companies, etc., each of which must make its percentage of 
profit; and in consequence they have lost ground to the large-scale Japa- 
nese amalgamations. 


c H. North Hunt, Report on the Working and Effects of Quotas on Cotton and 
Artificial Silk Piece Goods in Malaya and Sarawak During the Period 1st January to 
81st December, 1986 (Singapore, 1937), p. 6. 
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During the past decade, Japan has secured an increasing amount of 
her annual imports of iron ore from the Malay states of Johore and Treng- 
ganu. Extensive deposits are controlled by Japanese companies, the ore 
having an average content of approximately 64 per cent metallic iron. 
The exports of iron ore to Japan have increased from 798,363 tons in 
1929 to 1,612,309 tons in 1936—over*a third of her total imports.’ 

The apprehension that Japan may have territorial ambitions in Malaya 
has led to the strengthening of the garrison and to hastening thg comple- 
tion of the naval and aéroplane base at Singapore in 1937 at a cost of 
approximately $100,000,000. Always assuming that conditions in Europe 
permitted the despatch of the British fleet, the base would protect not 
only British Malaya and the other British possessions to the westward, 
but also the adjacent islands of the Netherlands East Indies. 

Despite the prevalent hostility to Japan, there is nevertheless a feeling 
that ultimately the most serious problem of Malaya will be the Chinese. 
Out of a total population of 4,385,346 in 1931, they numbered 1,709,392, 
or 39 per cent, of whom 31 per cent had been born in British Malaya and 
69 per cent were immigrants from China.’ They supply a large part of 
the labor for the mines and plantations, provide the bulk of the skilled 
mechanics and office staffs, and contro] retail trade. They also include a 
number of very wealthy mine and plantation owners, bankers, importers, 
and manufacturers. Their number and their economic power have grown 
rapidly; and, as in the Philippines, the Malay inhabitants of the country 
have shown themselves totally incapable of competing with them. The 
great majority have no desire to take part in the government of Malaya; 
they fully appreciate the economic advantages of the pax Britannica, 
although at the same time they are strong supporters of the Kuomintang 
government and contribute liberally to its funds. As in the Dutch col- 
onies, the Chinese government tried to strengthen its contro] over them, 
including those who had lived in Malaya for several generations. Kuo- 
mintang and Communist agents were sent to Malaya; and during the 
later ‘twenties there was widespread anti-British propaganda in the 
Chinese press and in the private Chinese schools. Chinese who were un- 
willing to join the Kuomintang or contribute more liberally to its funds 
were intimidated into doing so. At first, the Kuomintang and Communist 
agitators worked in alliance; but after the breach between the two sec- 
tions of the party in China in 1927 their respective agents in Malaya 
combined attacks upon one another with their propaganda against Brit- 
ish rule. 


7 An Economic Survey of the Colonial Empire, 1933 (London, 1935), pp. 218, 236; 
A. Hartland, Report on Economic and Commercial Conditions in Malaya to 5th 
March, 1987 (London, 1937), p. 48. 

8 C. A. Vlieland, British Malaya; A Report on ihe 1931 Census, pp. 38, 69. 
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The situation became so serious that some of the more dangerous agi- 
tators were deported to China under the Banishment Ordinance. The 
“growing practice of using schools as the medium for political propa- 
ganda” was curbed in 1926 by giving the director of education extensive 
powers of control over private schools, including the right to close them 
when used for unlawful purposes.’ In 1928, the police and the courts were 
given increased powers to control the Chinese vernacular press, which 
was publishing numerous incitements to violence.: The governor-in- 
council was also empowered to impose a quota limiting the number of 
immigrants whenever the influx was likely to exceed the demand for 
labor." In 1931, the Kuomintang was forbidden to organize branches in 
Malaya, although Chinese as individuals might belong to it and contrib- 
ute to its funds.” The Aliens Ordinance of 1931 gave to the government 
power which it had hitherto lacked to prevent the entry of alien agitators 
and to deport those already in the country." The great majority of well- 
to-do Chinese welcomed the suppression of intimidation and of forced 
levies to support the party in China. The Kuomintang’s agitation prac- 
tically ceased in 1931, owing partly to these ordinances and partly to the 
Japanese conquest of Manchuria. This convinced the Chinese govern- 
ment that British assistance against Japan must be secured, if possible, 
and that this object was not likely to be attained by teaching that Malaya 
was “terra irredenta one day to be dominated by China.” Abandonment 
of the attempt to conciliate Great Britain would probably be followed by 
renewal of the agitation in British Malaya. The Communist party was 
unimportant from about 1931 to 1937; but the events connected with the 
strike of Chinese rubber estate laborers in 1937 proved to the government 
that it had underestimated the effectiveness of the party’s organization 
and that more attention must be given to its activities. 

In China itself, Great Britain’s existing interests comprise her trade 
and investments and the crown colony of Hongkong. Her exports to 
China in 1936 were valued at $110,400,000——less than those of the United 
States, Japan, and Germany. British investments in China, however, 
were larger than those of any other foreign power. In 1931, they were esti- 
mated to amount to $1,189,200,000, or 36.7 per cent of all foreign invest- 
ments in China and 5.9 per cent of the total of British investments abroad. 
A total of $737,400,000 was invested in business in Shanghai, $226,000,000 
in the rest of China, and $225,800,000 in Chinese government bonds. 


? Proceedings of the Legislative Council of the Straits Settlements for the Year 1926, 
pp. B45, 47, 78, 79. 

10 Op. cit., 1928, p. B129; 1930, pp. B38, 39, 71, 72. 

11 Op, cit., 1928, pp. B9, 36, 37; 1980, pp. B92, 93. 

2 Op. cit., 1931, pp. B51, 52. 

3 Op. cit., 1932, pp. B77-80, B141-154. 
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Altogether, 41.9 per cent of China’s coastwise trade was carried in British 
steamers.“ 

Apart from Shanghai and the Yangtse Valley, Hongkong is the prin- 
cipal point of British interests. It is the trading and banking center of 
South China, particularly of Kwangtung province and Canton; but it 
also carries on a valuable trade witl ports’ as far north as Tientsin. The 
causes of Hongkong’s importance have been its possession of one of the 
few sheltered deep-water ports on the Chinese coast, its freedom from 
customs duties, and a security such as no port in China could assure. 
Merchants and bankers have had the assurance that their property would 
be safe from the exactions of officials and from the risk of attacks such 
as those which have threatened the foreign concessions in Canton and 
Shanghai. During the past few ‘years, there have been indications that 
Hongkong would become a slowly waning asset. Chiang Kai-shek’s suc- 
cess in unifying and controlling China, particularly Kwangtung Province, 
coupled with his successful introduction of a stable, managed currency 
in 1936, gave promise of increasing security for finance and trade in China. 
The mere existence of Hongkong as a British colony was naturally re- 
pugnant to the Chinese; and there were many indications that in time 
pressure would be exerted upon banks and commercial firms to transfer 
their headquarters to Canton. While Chiang Kai-shek’s continued suc- 
cess would probably mean an increase in the total: British trade with 
China, the share of Hongkong in that total seemed likely to decline. 

Regarding the Chinese question from the viewpoint of Hongkong’s 
interests alone, the Sino-Japanese war presents the British with two 
alternatives, China’s success would mean a very slow decline in impor- 
tance; a Japanese victory would probably ensure that result much more 
quickly. The Japanese are jealous of the success of Hongkong and have 
tried in vain to establish a rival port in Taiwan. It is most unlikely that 
they will overlook this objective when terms of peace are arranged. When 
the whole Chinese situation is envisaged, it is even clearer that British 
interests will suffer in the event of a Japanese victory. Japanese policy 
clearly aims at control of the Chinese maritime customs in the interest 
of Japanese imports. Control of the customs in Tientsin is reported to 
have been followed by reduction of the tariff on a long list of articles 
imported from Japan; and the Foreign Office spokesman has declined to 
give any assurance that the same course will not be followed at Shanghai. 
He also hinted that the Manchukuo precedent might be followed with 
regard to the foreign loans the repayment of which is secured upon the 
receipts from the Chinese maritime customs. The proportion of customs 
revenues required to cover Manchukuo’s share of the Chinese debt service 


“ F, V. Field (ed.), Economic Handbook of the Pacific Area (New York, 1934), 
pp. 355-356. 
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has not been remitted to the foreign bondholders, but has been deposited 
in a Manchukuo bank until such time as that state is recognized. The 
numerous occasions on which the Japanese have overridden the legal 
authority of the Municipal Council of the International Settlement at 
Shanghai encourages speculation as to what diminutions are intended 
in foreign rights there and elsewhere. For some years the Japanese have 
been trying to strengthen their position in Shanghai at the expense of the 
Western powers, both legally and in other ways. 

The Far Eastern question is not a separate and isolated problem; it 
is merely the Far Eastern phase of the single problem of peace in Europe 
and Asia. The victory of Japan will not improve the chances of a reason- 
able and peaceful settlement of European affairs; and therefore it is not 
to the interest of Great Britain. For this very reason, however, it is im- 
possible for Great Britain effectively to intervene in the Far East. Assum- 
ing that the support of the United States and of sufficient other states 
could be obtained to make sanctions effective, it is as certain as the un- 
predictable can be that Japan would retaliate either by war or by seizure 
of British investments in China. The latter would almost certainly lead 
to war. Great Britain’s material interests in China are larger than those 
of any other Western power, and she is quite unable to protect them. 
Hongkong, for example, if attacked, could not hold out for more than a 
few weeks, and its safety would depend on the ability of the British 
fleet to relieve it. The China squadron is weak and would have to be rein- 
forced by the main fleet. Naval experts estimate that, to allow for wast- 
age, a navy about double the strength of the Japanese would be required. 

The fleet, however, cannot leave the Mediterranean and the North Sea 
until peace in Europe is very much more assured than it is today. This 
cannot be accomplished for several years; and in the interim, to entangle 
the fleet and part of the air force in hostilities in the Far East would nul- 
lify Britain’s influence as a factor for peace in Europe. In this age of 
revived Realpolitik, when words without force avail nothing, this would 
be to present Germany and Italy with a unique opportunity for fishing 
in troubled waters. The British forces are probably strong enough to en- 
sure peace in Europe, at least in alliance with the French. They are too 
weak to risk dividing them, owing to the policy of partial disarmament 
which was followed from about 1922 to 1934. During this period, the 
British air force was allowed to fall to the level of that of a second-rate 
power and a considerable part of the fleet became obsolescent. German 


15 London Times, Weekly Edition, Dec. 2, 1937, p. 7. As the result of recent 
negotiations, a compromise has been arranged. The customs revenues collected in 
ports under Japanese control will be deposited in the Yokohama Specie Bank, and 
the quotas needed to meet the loans will be remitted to the inspector-general of 
Chinese customs for transmission to the bond-holders. (Op. cit., May 5, 1938, p. 8). 
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rearmament began in 1933, but intensive British rearmament was post- 
poned until the failure of sanctions against Italy brought home to the 
government and people the dangerous weakness of the British forces. 
To gather a fleet strong enough to overawe Italy, a second-class naval 
power, the home and overseas squadrons were denuded to such an extent 
that if war had broken out elsewhere Greaf Britain would have found it 
extremely difficult to safeguard herself. Of the fifteen battleships, for 
example, twelve are over twenty years old and practically obsolete; and 
instead of the seventy cruisers which the Admiralty has always contended 
was the minimum requirement for safety, there are about forty-three 
modern and ten obsolete. In 1914, there were 125, and this number 
proved inadequate.’® British rearmament cannot be completed until 1939 
or 1940. Until then, Great Britain will be compelled to concentrate her 
forces in Europe and to avoid a war: she cannot run the risk of a conflict 
with Japan. It is idle to speculate upon what effect this may have upon 
her Far Eastern interests; but it is pertinent to recall the old Spanish 
proverb: ‘‘When the house is on fire, who troubles about the barn?” 
Lennox A. Mirs. 
University of Minnesota. 


16 Liddell Hart, Europe in Arms (London, 1937), pp. 68-79; H. C. Bywater, in 
International Affairs, Vol. 16, No. 3, pp. 361-380. 


NEWS AND NOTES 
PERSONAL AND MISCELLANEOUS 


Compiled by the Managing Editor _ 


The thirty-fourth annual meeting of the American Political Science 
Association will be held at the Deschler-Wallick Hotel, Columbus, Ohio, 
on Wednesday, Thursday, and Friday, December 28-30 inclusive. Round 
tables wil? as usual, constitute the principal feature of the program, and 
have been arranged with topics and leaders as follows: (1) “American 
Foreign Policy,”’ Harold S. Quigley, University of Minnesota; (2) ‘‘Poli- 
tical Parties: Tendencies and Possibilities of Realignment,” Harold F. 
Gosnell, University of Chicago; (3) “Contemporary Political Leaders and 
Leadership,” John T. Salter, University of Wisconsin; (4) “Current Prob- 
lems of Public Administration,’ Joseph P. Harris, Social Science Re- 
search Council; (5) “Comparative Government,” Robert K. Gooch, Uni- 
versity of Virginia; (6) “Current Problems of State and Local Govern- 
ment,” Lane W. Lancaster, University of Nebraska; (7) “The Interna- 
tional Labor Organization,” Francis G. Wilson, University of Washing- 
ton; (8) “Public Opinion,” Harwood L. Childs, Princeton University; 
(9) “Training for Public Service,” Donald Stone, Public Administration 
Service. Round tables may be arranged on other topics, definite an- 
nouncement to be made later. There will also be several general sessions, 
three luncheon sessions, and some special breakfast and dinner confer- 
ences. The presidential address will be given on Wednesday evening. The 
Program Committee consists of Clarence A. Berdahl, University of Illi- 
nois, chairman; F. W. Coker, Yale University; Herbert W. Briggs, Cornell 
University; D. F. Fleming, Vanderbilt University; and Leonard D. 
White, University of Chicago. Harvey Walker, Ohio State University, is 
chairman of the Committee on Local Arrangements. 


Professor S. H. Bailey, of the London School of Economies and Political 
Science, will be visiting lecturer in international relations in the depart- 
ment of government at Yale University during the first semester of 
1938-39 in place of Professor N. J. Spykman, who will be on leave. 


Professor Phillips Bradley, of Amherst College, has accepted a profes- 
sorship at Queen’s College in New York City. 


Dr. William P. Maddox, of Princeton University, has accepted an 
associate professorship of international relations at the University of 
Pennsylvania, 


Professor James K. Pollock, of the University of Michigan, is teaching 
at Stanford University during the current summer quarter. 
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Professor Francis W. Coker, of Yale University, was on leave during 
the second semester of 1937—38 and spent part of the time traveling in 
Europe with his family. 


Mr. A. Whitney Griswold has been appointed assistant professor of 
government and international relations at Yale University, and Messrs. 
Donald N. Wheeler and George L. Miikan have been appointed instruc- 
tors in government. 


Professor Charles C. Rohlfing, of the University of Pennsylvania, has 
been designated by Governor George H. Earle to serve on a committee to 
investigate the alleged disfranchisement of voters under the recently 
enacted permanent registration law for Philadelphia. 


Professor Denna F. Fleming, of Vanderbilt University, has been 
awarded a Penfield traveling fellowship for research in Washington and 
London during 1938-39. He has also been advanced to a full professorship 
at Vanderbilt. During the coming year, his classes will be in charge of 
Mr. Roland K. Beyer, of the Fletcher School of Law and Diplomacy. 


At George Washington University, Dean William C. Johnstone has 
been advanced to a full professorship. He will be on leave during the 
second semester of the coming academic year and will visit the Near East, 
India, and the Far East. 


While on leave from the University of Wisconsin during the second 
semester of the coming academic year, Professor Grayson L. Kirk will 
teach at Columbia University. 


Dr. Charles G. Maphis, founder and director of the Institute of Public 
Affairs at the University of Virginia, died in May, and has been succeeded 
by Professor Robert K. Gooch, professor of political science, as acting 
director. 


At the University of Chicago, the status of Dr. Walter H. C. Laves has 
been changed from that of lecturer to that of associate professor. Dr. 
Laves has now resigned his position with the League of Nations Associa- 
tion. f 


At the University of Missouri, the research council has made a grant 
to Professor J. G. Heinberg for a continuation of his study of the person- 
nel of French cabinets under the Third Republic, and another to Professor 
W. L. Bradshaw for a study of state fiscal control over local government 
in Virginia and North Carolina. 


Miss Dorothy Schaffter will be on leave from Vassar College in 1938- 
39, and, under a grant from the Carnegie Corporation, will carry on a 
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field study of housing boards in the sixteen states now having such 
„agencies. Miss Schaffter has been made a member of the committee on 
education and research of the National Association of Housing Officials. 


Professor R. D. McIntyre, who has been on leave from the University 
of Kentucky, will resume hisedutieg in September, and Professor Rodman 
Sullivan will go on leave for a year of research. 


In conection with the commencement exercises of last June at Indiana 
University, a room in the university library was dedicated as a memorial 
to Professor Amos S. Hershey, who taught political science at Indiana 
from 1895 until shortly before his death in 1933. 


Dr. S. Shepard Jones, formerly a Rhodes scholar at Oxford and an in- 
structor in government at Harvard, has been appointed director of the 
World Peace Foundation. 


Professor Graham H. Stuart, of Stanford University, gave courses on 
American diplomacy in the summer session of Western Reserve Univer- 
sity. After a year’s leave of absence on account-of impaired health, Pro- 
fessor Earl L. Shoup will resume his work at Western Reserve this fall. 


Dr. Milton E: Loomis, who resigned as dean of Washington Square 
College, New York University, last October, will return to the University 
this autumn as professor of municipal government. 


At the Citadel (the Military College of South Carolina), Dr. James K. 
Coleman has been promoted to a professorship of political science. 


Dr. Vernon O. Key, Jr., for some time associated with the Committee 
on Public Administration, Social Science Research Council, will teach 
during the coming year at the Johns Hopkins University. 


Professor Richard C. Spencer, of Western Reserve University, has been 
granted leave of absence for next year and will spend a portion of the 
period abroad. 


While on leave from the College of the City of New York during the 
academic year 1937-88, Dr. John D. Larkin served as associate professor 
of political science at the Armour Institute of Technology, Chicago; and 
he has now accepted a permanent post at the latter institution. 


Professor William O. Farber has resigned his position at the North 
Dakota State College to accept a full professorship and the headship of 
the department at the University of South Dakota, where he formerly 
taught. 
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While continuing at his present post in the department of public law 
and government at Columbia University, Dr. Robert H. Connery will 
lecture on American government and public administration at the Catho- 
lic University of America, Washington, D. C., during the academic year 
1938-39. 


Dr. Herman H. Trachsel, of the Unliversity of South Dakota, has been 
appointed to an associate professorship at the University of Iowa. 


At the University of Oklahoma, Professor Royden J. Dang®@rfield has 
been appointed to the newly established position of assistant dean of the 
graduate school. 


At the University of Kansas, Mr. Rowland W. Maddox has been ad- 
vanced to an assistant professorship and Mr. Hilden Gibson, of Stanford 
University, has been appointed to an instructorship. 


Dr. John Brown Mason, recently of Santa Ana Junior College, Santa 
Ana, California, has accepted an assistant professorship of social science 
at the Fresno State College. 


At the University of Akron, Professor Roy Sherman has been pro- 
moted to the headship of the department of political science, and Dr. Paul 
M. Zeis, of the University of Nebraska during the past two years, has 
been appointed to a junior position. 


Professor Chesney Hill, of the University of Missouri, is spending the 
summer in Geneva, Switzerland, as a member of the American Committee 
of the Institute of International Studies. 


Dr. Stephen B. Sweeney has been appointed director of the Institute 
of Local and State Government at the University of Pennsylvania. 


Dr. Bradford W. West, assistant professor of comparative government 
at the University of Pennsylvania, studied in Germany during the sum- 
mer on a grant from the Penfield Fellowship. 


Dr. John H. Marion, of Yale University, has accepted a position in 
the department of history and political science at Rutgers University. 


Dr. J. F. Isakoff has resigned his instructorship at the University of 
Illinois to accept a position on the research staff of the Illinois Legislative 
Council. His successor at Illinois is Dr. Mulford Q. Sibley, who recently 
completed his graduate work at the University of Minnesota. 


Mr. Paul C. Bartholomew, who was awarded a doctor’s degree at the 
University of Kentucky in June, has been advanced to an associate pro- 
fessorship of politics at the University of Notre Dame. 
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During the past academic year, the bureau of business research of the 
University of Kentucky has collaborated with the research staffs of the 
state department of revenue, the state unemployment compensation com- 
mission, and the Kentucky legislative council in the study of several 
problems, among them property assessments, property tax collection, 
county finance, and unemployment compensation legislation and ad- 
ministration. 


Dr. Lert D. Upson, director of the Detroit Bureau of Governmental 
Research and of the School of Public Affairs and Social Work of Wayne 
University, has recently been appointed chairman and director of survey 
for the Michigan Tax Study Commission. Dr. Upson will be assisted by 
Professor S. A. Larsen, of the department of business administration, 
and Mr. Laurence Michelmore and Dr. Egbert S. Wengert, of the depart- 
ment of government. Mr. L. D. Woodworth, recently of the senate com- 
mittee on relief and unemployment, is acting as chief of staff and Dr. 
Laszlo Ecker-R, of the research division of the U. S. Treasury, as con- 
sultant. 


The National Institute of Public Affairs, Washington, D. C., announces 
that during the past academic year thirty-five internes were placed in 
more than thirty different federal agencies in Washington for a nine- 
month period of service. Eight of the number have now received fellow- 
ships for further graduate study and more than thirty took and passed 
the junior social science analyst examinations with a high average. It is 
expected that the majority of the group will find positions with and re- 
main in the federal service. 


The Institute of Local and State Government at the University of 
Pennsylvania has prepared a program of public service education in 
Pennsylvania for the state department of public instruction. The plan 
has been approved by the federal authority in accordance with the George 
Deen Act, and Messrs. Rollin. B. Posey and George Townsend, technical 
associates of the Institute, have been appointed principal and assistant 
principal for the supervision of this public service vocational education. 


The Philadelphia Advisory Finance Commission has issued its final 
report, Financial Analysis of the City of Philadelphia. President Thomas 
S. Gates, of the University of Pennsylvania, was chairman of the com- 
mission, and the project was assisted by a number of faculty members 
of the University, chiefly Dr. Stephen B. Sweeney, Dr. Edward B. Logan, 
Mr. Bernard F. Cataldo, Dr. W. M. Hench, Dr. John P. Horlacher, Dr. 
William M. Loucks, Dr. J. C.-Phillips, Dr. W. C. Plummer, and Dr. 
Karl Scholz. Others who assisted in the study were Professor W. Brooke 
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Graves, of Temple University, and Mr. Edward B. Shils, a graduate stu- 
dent at the University of Pennsylvania. 


Training for a new profession—that of appraiser of the efficiency of 
city and county governments—will be instituted in September at the 
University of Denver under a grant for the first year of $29,000 from the 
Albert P. Sloan Foundation of New York. The course will be of eighteen 
months’ duration, and graduates (with the degree of master of science in 
government management) are expected to qualify as researcheassistants 
to citizen groups interested in checking waste in local government and 
improving public welfare services. A large part of the students’ work will 
be in city and county offices in Colorado and adjoining states. Ten 
fellowships, ranging in value from nine to signteen hundred dollars, have 
been provided. 


Fifteen men, ten of them in the federal service, have been selected from 
two hundred applicants to receive Lucius N. Littauer fellowships for 
study at Harvard’s new graduate school of public administration during 
the school’s first regular session, beginning in September. The appointees 
will devote their time to the research seminars of the school and to col- 
lateral courses in other graduate schools of the University. Enrollment 
during the coming year will be restricted'to the holders of fellowships 
and a few others with similar qualifications. Under a plan financed by 
the Rockefeller Foundation, the practice will be continued of associating 
with the school both resident and non-resident consultants drawn from 
the public service, The corner-stone of the four-story building to be used 
later by the school was laid on May 6. 


The American Goni of Learned Societies expects to continue in 
1938-89 assistance to the publication of a limited number of meritorious 
works in the field of the humanities written by American scholars. It 
invites its constituent societies to propose books that they deem suitable 
for assistance, but reserves the right to consider works submitted by 
others. Works proposed for publication should ordinarily be complete in 
themselves, preferably the results of constructive research presented in 
the form of volumes of conventional size. Important books of reference 
and critical editions of valuable texts may also be submitted. Applications 
for aid in the publication of doctoral dissertations will not be considered 
save in exceptional cases. Applications for the next awards of grants in 
aid of publication, on forms provided for the purpose, must be received 
in the executive offices of the Council, 907 Fifteenth Street, N W., Wash- 
ington, D. C., on or before November 1, 1988. They must include de- 
scriptions and critical appraisals of the works proposed, together with 
full manufacturing specifications and estimates of cost. No work can be 
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considered of which the manuscript is not available for examination in 
completed form. i 


On May 7 and 8, the Committee on Public Administration of the Social 
Science Research Council sponsored a meeting at Philadelphia to discuss 
research in the problems of the puhlic corporation. Mr. Herbert Emmer- 
ich, associate director of the Public Administration Clearing House, 
Chicago, acted as chairman. The other participants were: Professor 
Marshall &. Dimock, University of Chicago; Professor Rowland Egger, 
University of Virginia; Hon. Peyton R. Evans, general counsel, Farm 
Credit Administration; Dr. Herman Finer, London School of Economies 
and Political Science; Dr. Patterson French, Yale University; Professor 
Alexander H. Frey, University of Pennsylvania Law School; Philip Glick, 
U.S. Department of Agriculture; Dr. Lincoln Gordon, Harvard Univer- 
sity; Herbert Marks, Tennessee Valley Authority; Professor John A. 
McIntire, George Washington University Law School; Professor Arthur 
W. Macmahon, Columbia University; Dr. Harvey Pinney, New York 
University; Dr. C. Herman Pritchett, Social Science Research Council; 
Mr. Joseph Swidler, Tennessee Valley Authority; and Dr. John Thurston, 
Northwestern University. 


At a luncheon held at Philadelphia at the time of the American Politi- 
cal Science Association’s meeting in December, a group of about twenty- 
five university men and public officials agreed that the study of public 
administration would be greatly facilitated if there could be made avail- 
able, as material for research, case studies illustrating the administrative 
process in action, and the bases and modes of the exercise of administra- 
tive discretion. At the suggestion of the participants, the Committee on 
Public Administration of the Social Science Research Council has ap- 
pointed a subcommittee, under the chairmanship of Professor George 
C. S. Benson, of the University of Michigan, to explore the possibilities 
of developing such material, to suggest methods, and to enlist the interest 
of administrators and scholars in undertaking such projects. Those who 
have accepted invitations to membership on the subcommittee are: Dr. 
John J. Corson, Jr., Social Security Board, Washington; Professor George 
A. Graham, Princeton University; Dr. Luther H. Gulick, Institute of 
Public Administration; Hon. W. A. Jump, U. S. Department of Agricul- 
ture; Professor Morris B. Lambie, Harvard University; Dean William 
E. Mosher, Syracuse University; Dean Emery E. Olson, University of 
Southern California; Dr. Henry Reining, Jr., National Institute of Public 
Affairs; Dr. Clarence E. Ridley, International City Managers’ Associa- 
tion; Mr. Donald C. Stone, Public Administration Service; Professor 
Arthur Fleming, American University, and Professor Leonard D. White, 
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University of Chicago. A first meeting of the committee was held in 
New York on May 21 and 22. 


From the Council of the Society for the Psychological Study of Social 
Issues (Professor Gardner Murphy, of Columbia University, chairman) 
comes the following appeal: “A vigorous @ffort has been made for two 
years to integrate research work in social psychology and several other 
social sciences, with a view to achieving true scientific status for the 
study of the psychological problems most vitally related to modern social, 
economic, and political policies. There is, of course, a long way to go, 
but to nearly four hundred members and associates of the American 
Psychological Association who have already joined the Society for the 
Psychological Study of Social Issues, immediate steps towards group 
planning, coöperation in research, and a method of guaranteeing the 
execution and publication of work of wide social importance have ap- 
peared to be worth while. The SPSSI has indeed other interests than 
those just mentioned; notably the educational task of combating mis- 
leading propaganda which is uttered in the name of scientific psychology, 
and helping the public to understand and to use in the formation of social 
policies contributions from the scientific investigation of human be- 
havior. In the long run, however, the main purpose of the SPSSI is re- 
search investigation of psychological problems which are of social impor- 
tance. The chief business carried forward by the Society up to the present 
time is the preparation of yearbooks. Two yearbook committees (under 
the editorial supervision of Goodwin Watson of Columbia University, 
G. W. Hartmann of Columbia University, and Ross Stagner of Akron 
University) were set up last summer, one to deal with the psychology of 
industrial conflict and the other with the psychology of war and peace. 
Both yearbook committees have been hard at work and have obtained 
effective collaboration from a large number of psychologists and other 
social scientists. These volumes, in the form of symposia of research ma- 
terials and interpretations by experts, will be available early in 1939. 
Two other yearbooks (for 1940 and 1941) are now being planned. The 
intention is to issue a yearbook each spring. To help in fulfilling its func- 
tion as a research organization, the Society publishes a Bulletin which 
carries abstracts of current research work and aims to become in time a 
genuine central clearing house for research information in social psychol- 
ogy. Almost every phase of our work calls for collaboration with social 
scientists who share our interests. Thus the yearbook committees have ob- 
tained fine coöperation from historians, economists, political scientists, 
sociologists, and anthropologists in preparing material, writing interpre- 
tations, and giving expert advice regarding many phases of the yearbook 
undertaking. While the purpose of the yearbooks is not to preémpt for 
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psychology a task which is truly inter-disciplinary, the psychologist re- 
gards his work of analysis as effective only when the most competent 
historical, economic, and sociological work has been carried through. 
Every phase of social psychology, and in particular those reported by the 
yearbooks, requires mutual understanding between those who approach 
the problem from. different angles and demands that the psychologist 
pay close attention to the research techniques and the systematic inter- 
pretations which arise in related fields. This will make plain why we ur- 
gently invite members of related learned societies to join us by becoming 
members of our society or by offering their services to the yearbook com- 
mittees. If you are interested in these objectives and willing to codperate 
with us in the execution of the tasks for which we exist, we earnestly 
invite you to send your name to the'secretary of the Society, Dr. I. 
Krechevsky, Swarthmore College. The annual dues of the Society are 
$2.00, which includes a subscription to the Society Bulletin.” 


BOOK REVIEWS AND NOTICES 


The Folklore of Capitalism. By Tuurman W. Annoup. (New Haven: 
Yale University Press. 1937. Pp. xiv, 400. $3.00.) 


Professor Arnold’s latest study of the curious mythologies and social 
practices of the American Tribe seems to have “got some people’s goat, 
but to have aroused an equivalent enthusiasm in other quarters. One 
reviewer accuses Mr. Arnold of ‘‘kidding”—“kidding the pants off you” 
is the expression—while another compares the volume with The Origin of 
Species. Without being either a specialist in kidding or an authority on 
evolution, the reviewer found The Folklore of Capitalism both highly 
diverting reading and at the same time stimulative of serious thought. 

Mr. Arnold unquestionably possesses a very pretty talent for spoofing. 
No one will doubt that after reading his delicious account (pp. 48-51) of 
a discussion between some bankers, business men, and lawyers of an order 
by the I. C. C. early in 1936 cutting the passenger rates of the chronically 
mismanaged and bankrupt New York, New Haven, and Hartford Rail- 
road. “Every man there would directly benefit from the lower rate. None 
were stockholders.” Their “sincere indignation had its roots not in selfish- 
ness nor the pursuit of the profit of the moment, but in pure idealism.” 
They could not bear to see the great principle violated “that government 
should not interfere with business.” Delightful, too, is the comparison 
(Chaps, 11-12) of the eagerness of the American public to be taxed by 
business for the promotion of public works in Cuba and Peru and its 
resentment at being taxed by government for similar works at home. 

The wealth of entertaining detail in the volume is enormous, and this 
naturally obscures its central thesis, which I take to be simply an en- 
dorsement of Plato’s assertion that every polity must have its “first 
lie.” Only Mr. Arnold would have this lie kept up to date; and the fact 
that it has not been kept up to date among the Americans, is, in his opin- 
ion, the most important cause of their current pessimism. The crash of 
1929 discredited in the minds of many, at least, the American Way, which 
put Business on top and relegated Government largely to a hortatory 
rôle; and for the emerging situation the proper vocabulary has not yet 
been found. “Men believe,” as he puts it, ‘‘that a society is disintegrating 
when it can no longer be pictured in familiar terms. Unhappy is the people 
that has run out of words to describe what is going on” (p. 121). 

Furthermore, this discrepancy between fact and vocabulary is a serious 
hamperment to needed social reforms, for “a social need which runs 
counter to an abstract ideal will always be incompetently met until it 
gets a philosophy of its own. The process of building up new abstractions 
to justify filling new needs is always troublesome in any society, and may 
be violent” (p. 378). And, pursuing this same thought, Professor Arnold 
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enjoins “the rulers of society” to produce an ideology capable of main- 
taining “social morale” without resort to violence. 

Two questions, at least, arise: The first is: Where is the precise line 
to be drawn between maintenance of “social morale” and maintenance 
of “the rulers of society” in power? The second is: What assurance do 
current events afford us that ideologies offer an escape from violence, 
rather than a plunge into it? Personally, I prefer the outlook disclosed 
in Professor Arnold’s casual remark at another point: “Today we are 
without moral preconceptions when we control physical epidemics; but 
we are still fettered with them when we consider social problems” (p. 86). 

Let.us get rid of our old fetters, by all means; but why exchange them 
for new ones? At least, I should like to have a glimpse of the new fetters 
before extending my wrists. Will Professor Arnold write another book to 
answer that demand? 

Epwarp S. Corwin. 

Princeton University. i 


American Socialism; Iis Aims and Practical Program. By Harry W. 
Lammer. (New York: Harper and Brothers. 1937. Pp. xv, 330. $2.50.) 


The People’s Front. By Earn Browper. (New York: International Pub- 
lishers. 1938. Pp. 354. $2.75.) 


Mr. Laidler’s book first appeared in 1935 under the title Socializing 
Our Democracy. It is a scholarly presentation of the case for a socialized 
order. This case is made all the more convincing by the restraint, the 
respect for fact, and the caution in generalizing that characterize Ameri- 
can Socialism. What is outstanding about this book is the wealth of ma- 
terial brought in support of the author’s argument. 

Mr. Laidler contends that under capitalist property arrangements we 
cannot make the most of our productive machine; that public ownership 
of banking, monopolistic industry, and natural resources is necessary in 
order to achieve the production of which modern technology is capable; 
and that from the angle both of institutions (structure) and incentives a 
socialized economy is certainly possible. 

Although Mr. Laidler meets the usual objections to socialism most 
successfully, there is one which is raised by orthodox economists—von 
Mises, Robbins, and Hayek—that he does not consider. These economists 
insist that a rational allocation of resources is impossible in a socialized 
economy, and that this is the chief economic objection to its realization. 
This contention, however, has been disposed of in two brilliant papers: 
“The Guidance of Production in a Socialist State,” by the late Fred M. 
Taylor, and “On the Economic Theory of Socialism,” by Oskar Lange. 

Mr. Laidler assumes, as do socialist and communist writers almost 
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without exception, that a socialist government can socialize a capitalist 
economy slowly—one industry at a time—and still remain a socialist 
government. Lange, it would appear, has broken new ground in showing 
in the above paper that this is impossible. 

Mr. Browder’s The People’s Front is a significant volume in American 
socialist literature. In a series of reports, speeches, and articles, Mr. 
Browder expounds the new line of the Communist party, adopted in the 
summer of 1935. The new line reverses the old policy of attacking democ- 
racy and bitterly opposing liberals and socialists. The new linevigorously 
supports democracy and calls upon all progressive-minded people to join 
with the communists for the single purpose of defending the democratic 
order against fascism and reaction. The people’s front does not aim at 
socialism but simply at the maintenance and reform of capitalist democ- 
racy. Not only, according to Mr. Browder, are the American people not 
ready for socialism, even though economic and technological conditions 
are ripe for it, but fascism is the mortal enemy of modern civilization. 

This change in policy represents a growth in political understanding, 
for it means that communists recognize that democracy and capitalism 
are not identical, that the middle class not only exists but wields great 
power, and that the attainment of socialism is unlikely without the sup- 
port of a large part of this class. Although this change in policy will make 
communism more popular, two things will most likely prevent it from 
being widely accepted in the near future. First, the insistence, such as 
Mr. Browder’s, that Soviet Russia is a genuine democracy in face of the 
fact that political disagreement is settled by the firing squad. Second, 
the communist belief, whose statement Mr. Browder cleverly evades 
rather than retracts, that revolution by force is unavoidable in the attain- 
ment of socialism. This is still an unattractive thought to middle-class 
America. 

Under the inspiration of the people’s front, Mr. Browder finds that 
Washington, Jefferson, Jackson, and Lincoln are heroes who must be 
ranked side by side with Marx, Engels, Lenin, and Stalin in the com- 
munist hall of honor. Mr. Browder establishes his new inheritance with 
the slogan that “Communism is Twentieth-Century Americanism.” 

The People’s Front shows a considerable grasp of American history and 
political institutions despite Mr. Browder’s Marxian imagination. Though 
the book is quite free from catch phrases, it may be suggested to Mr. 
Browder that neither history nor socialism is scientific in the strict sense 
of physical science. If Mr. Browder thinks otherwise, he has yet to learn 
the lessons of Morris R. Cohen’s Reason and Nature. 

The People’s Front is never dull reading; it is written in a straightfor- 
ward, and often crisp, style. It possesses the dramatic power of a protago- 
nist who feels sure of his ground, but who does not underestimate the 
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strength of his enemies. Anyone who would understand the new com- 
munist mentality and assess the record of the party in recent years, which 
is truly astonishing in the light of its small numbers, cannot afford to miss 
this volume. 
BENJAMIN E. LIPPINCOTT. 
University of Minnesota. » z 


State and Federal Grants-in-Aid. By HENRY J. BITTERMANN. (New York: 
Mentzer, Bush, and Company. 1938. Pp. x, 550.) 


This volume, by an assistant professor of economics at the Ohio State 
University, is the product of a somewhat awe-inspiring effort to bring 
within two covers an analysis of state grants to local subdivisions and 
federal grants to states, approached from the standpoints both of finance 
and of administration. To judge from internal evidence, labor on the 
manuscript (which, in an earlier draft, was submitted as a doctoral dis- 
sertation at the University of Chicago in 1932) was spread over a period 
of at least twelve years. The study is based largely on a thorough and 
painstaking search of the printed materials, and, the author modestly 
states, “must be considered as prolegomena subject to such modifications 
as more intensive studies might indicate.” 

The first part of the volume is concerned with the grant-in-aid as a 
financial device, i.e., a method for adjusting a system of centralized tax 
collection to local administration of spending functions. A chapter each is 
devoted to state highway and school subventions, since they are the most 
important of state grants to localities. In each instance, the development 
of the grant-in-aid is related to the general tax and administrative struc- 
ture of the states; in this way the grant is placed in the general govern- 
mental setting and the reasons for the choice of the grant rather than 
other methods of financial adjustment are made lucid. Considerable 
weight is attached to the finding that both state and federal grants gen- 
erally have been inaugurated at times of treasury surpluses. Whether 
this novel proposition has any significance may be determined only. after 
ascertaining whether functions directly administered by grant-making 
governments tend to be initiated under similar circumstances. 

The treatment of the grant as an administrative device, i.e., as a means 
of directing the policies of subordinate governmental units, occupies al- 
most half the volume. Again the state school and highway grants are 
analyzed. In neither case is it found that the grant is an important device 
for directing local administration. The approach to the federal grant as 
an administrative device is through a description of each federal aid pro- 
gram: highways, unemployment relief, social security, agricultural exten- 
sion, etc. In each instance, the objectives of the aided program and the 
principal administrative controls are described. 


i 
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The third part of the volume treats of the apportionment of grants by 
the federal government among the states and by the states among local 
subdivisions. 

The chief contribution of the volume seems to lie in the analysis of the 
grant-in-aid as a financial device, although this reviewer can claim no 
particular competence as a judge of mattêrs fiscal. The portion dealing 
with the grant-in-aid as an administrative device consists of workmanlike 
descriptions of aided activities, extremely useful for student reading and 
as points of departure for further research, but lacking in any significant 
contribytign, to. administrative theofy or to the understanding of the 
general hature of administrative processes. 

V. O. Key, JR. 

Washington, D. C. 


Tax Relations Among Governmenial Units. By Roy BLOUGH AND 
Otnuers. (New York: Tax Policy League, Ine., 1988. Pp. vi, 226. 
$2.75.) 


Students of government and taxation desirous of keeping abreast of ` 
the best current thought concerning the allied problems of conflicting 
taxation and the distribution of governmental functions will find this col- 
lection of addresses by some of the nation’s leading tax authorities ex- 
ceedingly helpful. 

As Seabury C. Mastick points out in his foreword, the most pressing 
tax problems of today arise out of the complexity and confusion of inter- 
governmental tax relationships. The old notion that each unit of govern- 
ment should raise the revenues necessary for the maintenance of the func- 
tions which it administers is naive and outmoded, inasmuch as it clashes 
with the more modern concept that governmental functions should be 
assigned to those units which can most effectively perform them, and that 
taxes should be levied by governmental units capable of assessing and 
collecting them effectively. Failure to apply the modern principle neces- 
sitates the granting of financial aid on the part of larger units to subordi- 
nate ones. The problem is aggravated by the extravagant number of small 
governmental units, which can be justified by nothing more plausible 
than tradition and local vested interests. 

In respect to federal-state conflicts, Franklin Edmonds calls attention 
to the way in which federal and state taxes have been synchronized in 
Australia and Argentina with a great reduction in collection costs as well 
as increased convenience to the taxpayers. He recommends that the same 
thing be done in the United States in respect to income and excise taxes. 
Carl Shoup develops the reasons why the federal government should take 
the lead in effecting coérdination to safeguard its own fiscal program. The 
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theme is further developed by James W. Martin and Robert E. Hatton, 
the former emphasizing improvements in administration and the latter 
discussing the evils of reciprocal immunity. 

The second series of papers deals with interstate coöperation. Specific 
types of coöperation include reciprocal tax laws, reciprocal agreements 
between tax officials for inspéction*of income tax returns, uniform ad- 
ministrative procedures, and interstate compacts. 

The next three papers deal with federal and state aid. Roy Blough 
concludes that in most instances the subvention is preferable to state- 
administered, locally-shared taxes. The undesirability of shared taxes 
grows progressively with the proportion of local revenue derived from 
them. W. H. Stauffer believes that the state must assume greater control 
of basic governmental functions. He says that the price of local self- 
government may be greater than the benefits which it confers. 

There is a final series of six papers on state control of local finance. 
Wylie Kilpatrick points out the superiority of state administrative review 
of local budgeting and borrowing over rigid tax and debt limitations. 
Howard P. Jones states that it is the conclusion of the New York Com- 
mission on Revision of the Tax Laws that control of debt is the first funda- 
mental in any comprehensive expenditure control program. Alfred Wil- 
loughby reminds us that reorganization of local government is taking 
place out of necessity and raises the question whether the reorganization 
effected piecemeal through the pressure of economic necessity will be the 
kind we want. The final chapter is a paper by Philip H. Cormick, who 
points out that most of the fiscal problems of local government have 
grown out of the wastage and unrestricted use of land resources. 

Here, compressed into one small volume, are the essential facts, to- 
gether with the seasoned judgment of sixteen eminent tax authorities 
about a situation which cries for correction. The papers were written to 
be understood by a lay audience and are very readable. This enhances the 
value of the book. 

Paur W. WAGER. 

University of North Carolina. 


Horatio Seymour of New York, By Stewart MırcHeLL. (Cambridge, 
Mass.: Harvard University Press. 1938. Pp. xx, 623. $5.00.) 


The worst his Republican opponents could say of Horatio Seymour in 
the course of the presidential campaign of 1868 was that he was “a Demo- 
crat disguised as a gentleman.” Stewart Mitchell’s admirable full-length 
portrait of the New York statesman makes it clear that the word “dis- 
guised” as used in that taunt was wholly unwarranted. Unfortunately, 
at least in a political way, for Seymour, he was a gentleman, too urbane, 
tolerant, and cultivated to gain a victory over Grant in the rough and 
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tumble struggle for the presidency. Nevertheless, in addition to various 
minor posts, the New Yorker won the governorship of the Empire State 
twice, occupying that office in 1853 and 1854, and again during the crucial 
Civil War years 1863 and 1864. Born in 1810, he was associated actively 
with all the more important affairs of his state from 1833 on. From 1852 
to the date of his death (1886), he was nattonally known, an admired and 
towering figure in the councils of the Democratic party. 

Horatio Seymour was not only a gentleman; there was in him also 
something of the seer and philosopher. Perhaps he lived befére his time, 
although it may be questioned whether, after all, the present is preferable 
to Reconstruction days. However that may be, one reads with a feeling 
akin to amazement the views expressed several decades ago by the Utica 
statesman on such subjects as -war, immigration, prison reform, trans- 
portation, finance and taxation, political machines and bosses, even on 
communism. They would be regarded as progressive in the most advanced 
contemporary circles. 

To political scientists, Mr. Mitchell’s study will be of great value. He 
makes clear and luminous the interminable partisan feuds carried on in 
New York State by Anti-Renters, ‘“Hunkers” and ‘‘Barnburners,”’ “Hard 
Shells” and “Soft Shells,” “Drys” and “Wets,” “Wooly Heads” or “‘Con- 
science” Whigs, ‘Silver Grays” or “Cotton” Whigs, Native Americans 
or Know-Nothings. Seven maps show the results by counties of each 
election in which Seymour was a candidate. The brief account given of 
the voting by soldiers in the field during the Civil War will interest stu- 
dents of our present absent voting laws. Early experience with the two- 
thirds and unit rules in Democratic national conventions, and the results 
of the popular and electoral vote in 1860—both matters of special im- 
portance to political scientists—are also discussed adequately. Two excel- 
lent detailed chapters deal with the Democratic national convention of 
1868 and the ensuing campaign. The fight made by Tilden, with the vig- 
orous assistance of Seymour, which resulted in the overthrow of Boss 
Tweed is described admirably. A chapter that will appeal to historians and 
lay readers alike deals critically with the “Great Draft Riots” of 1863 
which are shown to have been grossly exaggerated by an “orgy of journal- 
ism,” Horace Greeley being the chief offender. Comparison between the 
Draft Act of the Civil War and the Selective Service Act of 1917 might, 
however, have been carried somewhat farther. 

Mr. Mitchell’s work exhibits industry, penetration, and balance 
throughout. It is beautifully written, touched at times with humor, full 
- of incisive characterizations of men and events. There are innumerable 
quotable comments on public figures from William L. Marcy to Grover 
Cleveland; it grieves the reviewer to be compelled to delete them because 
of limitations of space. Mr. Mitchell is a frank admirer of Seymour, but 
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he never allows his sympathy with the New York leader to blind him to 
the latter’s occasional errors, nor even to those instances in which he “‘did 
the right thing in the wrong way.” 
Rosert C. BROOKS. 
Swarthmore College. 


America’s Stake in International Investments. By CLrEoNa Lewis. (Wash- 
ington, 2. C.: The Brookings Institution. 1938. Pp. xvi, 710. $4.00.) 


The boundary line between economics and political science, never very 
sharp, frequently fades out altogether in this excellent analytical history 
of the migration of capital into and out of the United States. In Part I, 
the author surveys “ʻa century and a ‘half of ‘borrowing’, which ex- 
panded foreign investments in this country from a trifling $9,200,000 in 
1783 to a peak of $7,200,000,000 in 1914. This inflow, “‘adjusted to the 
needs of the country’s... developing economic system,” went into 
canals, highways, land speculations, railroads, cattle ranches, mines, and 
other rising industries. But the total was never more than three to five 
per cent of the whole national wealth. War-time liquidation (1914-19), 
in large part to finance belligerent purchases in America, reduced foreign 
holdings to about $4,000,000,000, an important factor in the phenomenal 
transformation of the United States from a debtor to a creditor position. 

Part II deals with the growth of American investments abroad. As 
late as 1897, the total direct and portfolio investment abroad was less 
than $1,000,000,000, but by 1914 it was approaching $4,000,000,000. The 
geographical distribution and types of foreign enterprises involved are 
reviewed in detail. The author also treats in detail the politically, as well 
as economically, important war and reconstruction loans of 1915-24, and 
the period of over-lending which followed. The “defaults of the 1930’s” 
appear as “‘the painful aftermath of the excessive and ill-advised [foreign] 
borrowing of the 1920’s.” 

In Part III, the author reviews “America’s creditor-debtor experience,” 
in comparison with that of “other creditor countries,” and concludes with 
a discussion of “issues for the future.” The outlook for “existing [Ameri- 
can] investments” abroad embraces inclination as well as capacity to pay. 
In both respects, conditions differ widely from country to country. The 
author sees “no assurance that international trade and service transac- 
actions and gold movements” will permit even the “‘present scale of pay- 
ments to continue,” to say nothing of obligations now in default. Much 
will depend upon the course of economic development in the United 
States and elsewhere, and upon the “future of international commercial 
policies.” And these, as the author might, but does not, add, will depend 
less upon sound economic considerations than upon pressure politics and 
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the frenzied quest for autarchical military security. In the light of current 
politieo-economic trends in Europe, the Far East, and even Latin Amer- 
ica, the outlook for existing foreign investments, as well as for “future in- 
vestment opportunities,” would seem even less favorable than the auth- 
or’s generally pessimistic view. 

No student of American foreign-relatiéns and policies can afford to 
ignore this book. Its well organized and clearly written text, numerous 
graphs and tables, and copious statistical appendices provide details 
hitherto lacking for a fuller understanding of the development of our 
economic foreign policies, and for a clearer perception of the triumph of 
politics and militarism over economics in the chaos of international re- 
lations today. 

Harotp H. SPROUT. 

Princeton University. 


Public Service in Great Britain. By Hiram M. Sroùr. (Chapel Hill: Uni- 
versity of North Carolina Press. 1938. Pp. xx, 189. $2.50.) 


In this compact and well-written volume, Dr. Stout places the English 
civil service in its larger framework, the public service. The clue to the 
excellence of the former is found in substantial measure in its relation to 
the latter, and to the sense of res publica which impels the leading figures 
in Great Britain to choose some form of publie life as a career. The same 
thesis which is so ably set forth here runs through Miss Holtby’s fine 
novel of English county government, South Riding. 

Much of the ground covered by Dr. Stout has been traversed in other 
works, notably the recent second edition of Herman Finer’s The British 
Civil Service. The underlying community of attitude which until 1914, and 
to a considerable degree even to the present day, has existed between 
“the honorable member” and the “permanent brain trust,” as the author 
designates two of his chapters, has, however, seldom been treated so effec- 
tively. The part of the public school in this relationship is well empha- 
sized. 

The author writes well, and it is a safe prediction that this book will be 
widely and profitably read not only by university students but by that 
growing body of American personnel experts who are eager to look beyond 
their immediate horizons. 

An important task still remains for some future student of the British 
public service. No one has yet examined the rise, present extent, powers, 
responsibility, and relationships of the professional and scientific classes 
in the ministries. Probably in no respect does the civil service of today 
differ more profoundly from the service of 1870 than in the extent to 
which the respective professions and scientific specialities contribute to 
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administrative and political decisions. Important problems of status and 
authority which are almost universal in application, and which have been 
considered thoughtfully across the sea, are involved in this major evolu- 
tion. 
Leonard D. WHITE. 
University of Chicago. $ . 
International Law, Volume I: Peace. By L. Opprnnerm. (New York: 
Longmaas, Green and Company. Fifth edition. Edited by H. Lauter- 
pacht. 1937. Pp. lvi, 819. $16.00.) 


This, the fifth edition in less than thirty-five years of Oppenheim’s 
widely known and authoritative treatise, is evidence alike of the acknowl- 
edged excellence of the original and of the scholarship and influence of the 
editor. Just appointed to the Whewell chair at Cambridge, held by Oppen- 
heim soon after he wrote the original volumes, Professor Lauterpacht 
here completes a major contribution in its own right begun by his fifth 
edition, last year, of the volume on War. 

This is more than a new edition bringing down to date the references, 
citations, and materials since the fourth edition, now nearly a decade old. 
For Professor Lauterpacht has added fifty sections of entirely new mat- 
ter. These cover not only doctrinal discussions made essential by the 
emergence of new issues, as well as by important developments in inter- 
national law and relations, but considerable fresh appraisal and analysis 
of problems only briefly (or not at all) considered in early editions. Of 
the former, such questions as Universal and Regional International Law, 
International Legislation and the Revision of International Law, and the 
Legal Nature of the Recognition of Governments are examples. Of the 
latter, Preparatory Work in the Interpretation of Treaties, and discus- 
sions of various technical problems in the feld of codification and of new 
international organizations, suggest the wide range of the editor’s own 
contributions. 

The philosophical position of author and editor are too well known to 
require comment. Professor Lauterpacht’s writings mark an important 
development in the reassertion of the place of custom and morality in 
the growth and application of law. Without obtruding his own ideas— 
indeed there is a happy unity in structure and style between his own 
point of view and writing and that of Oppenheim—he brings out and rein- 
forces the author’s major contribution to Anglo-American thought. Here 
“the rule of law” finds fresh and impressive theoretical and pragmatic 
support. 

This volume, like its companion, is a model of organization and format. 
An index of twenty-five pages, a careful analytical table of contents and 
other reference tables, and thorough documentation on the bibliographical 
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side, attest the editor’s scholarship. The typography is excellent, and the 
proof-reading—of a most difficult sort—letter-perfect. 
PHILLIPS BRADLEY. 
Amherst College. 


The Lives of Talleyrand. By Crane Brinton. (New York: W. W. Norton © 
and Company, Inc. 1936. Pp. 315.) 

Talleyrand. By COMTE DE SAINT-ÅAULAIRE. Translated from the French 
by George Frederic Lees and Frederick J. Stephens. (New eYork: The 
Macmillan Company. 1937. Pp. 371.) 


The Lives of Talleyrand is a book that must not be overlooked by the 
political scientist simply because its form is biographical and its hero of 
doubtful repute. Professor Brinton offers a reappraisal of Talleyrand. 
This he accomplishes in an extraordinarily interesting and persuasive 
fashion. The book, however, is much more than a biography. 

The career of Talleyrand is used as a dramatic framework wherein the 
author shows that human happiness and social welfare may be promoted 
even by statesmen who have little reverence for abstract principles. 
Talleyrand treated principles as means for persuading men to accept his 
leadership. His career, Professor Brinton judges, not by canons of con- 
sistency or by loyalty to ideals, but rather by the effectiveness of his 
methods in promoting his own career and the good of Europe. Talley- 
rand’s success depended upon his skill in grasping all aspects of a political 
situation. Whether the highest statesmanship can be judged simply by 
pragmatic standards or can be based upon an enlightened opportunism 
is a question susceptible of long debate among persons of varying ethical 
standards. 

Talleyrand had his own set of values, which he tried to realize. His 
thinking did not conform to either the radical’s distrust of the past or the 
conservative’s fear of change. Plus ca change plus c’est la méme chose is 
his best known epigram. “He could study his fellows without confusing 
his conclusions with his desires, which, contrary to the legend, were the 
desires of a kindly, civilized, moral person” (p. 261). 

“Tn fact,” says Professor Brinton, “he managed to think about men in 
society very much as the scientist thinks about his subject. Misguided 
and usually somewhat optimistic thinkers have, especially since the 
eighteenth century, written and talked much about making politics a 
science, about applying the methods so successful in the natural sciences 
to the study of man in society. Almost all of these men have been intel- 
lectuals, and almost all have thought that, by superimposing statistics, 
documentary evidence, and technical jargon on a lust to improve man- 
_ kind along lines marked out by various abstract ethical ideas, they were 
being ‘scientific.’ Now only an obscurantist will deny the value of statis- 
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tics, evidence, patient research, and even of technical jargon, in scientific 
work. But, if we may be permitted to deal simply with an extremely com- 
plicated subject, the essential condition of all scientific work is that the 
worker must not, while he is working as a scientist, have any ethical ideas 
or emotions at all. This very simple statement will be incomprehensible 
to some people, which does hot alter the fact that it is true” (pp. 259- 
260). 

One is tempted to offer many excerpts from this very quotable book, 
since this ‘might be the best way to urge that Professor Brinton’s book 
be given a place in the library of every student concerned with the prob- 
lem of demarcating political analysis as a technique from political philos- 
ophy as a way of life. 

Brilliantly written, the biography by Comte de Saine-Aulaine sets 
forth the career of Talleyrand with great depth of understanding. Both 
biographers reach much the same evaluation of Talleyrand. “Weighed 
in the scales of history,” Saint-Aulaire writes, “what remains of his work 
—the integrity of our frontiers, Anglo-French friendship, and Belgian 
independence—are the best possessions of France and Europe, provided 
that they learn in his school the art of harmonizing them.” 

Comte de Saint-Aulaire has written a notable biography. Crane Brin- 
ton has done this and more; his book offers an essay in political theory 
worthy of being read and reread. 

í E. PENDLETON HERRING. 

Harvard University. 


The Genesis of Napoleonic Imperialism. By Haroro C. Deutscu. Harvard 
Historical Studies, Volume XLI. (Cambridge, Mass.: Harvard Uni- 
versity Press. 1938. Pp. xxi, 460. $4.50.) 


The following rather unorthodox review of Professor Deutsch’s sub- 
stantial volume, characterized in the preface as “a study of Napoleonic 
statesmanship at its zenith,” is written by a political scientist who is not 
a professional historian, specializing in Napoleon’s era. Hence the reviewer 
frankly admits that he is not competent to do full justice to a book which 
utilizes a good deal of archival material little investigated before, in par- 
ticular from the Haus-, Hof- und Staatsarchiv in Vienna. Manifestly, the 
volume’s essential value lies in its contributions to the diplomatic history 
of the period. To the reviewer, it seems to bring out more clearly than 
other works in English the important position of some of the minor figures 
on the European chéssboard, especially of the German middle states of 
Bavaria, Baden, and Hesse-Kassel, which, prior to the formation of the 
Rheinbund, maintained a strategical position between France and Austria 
not unlike that held by Poland and Czechoslovakia today between Ger- 
many and Russia. The astute maneuverings of Max Joseph’s minister, 
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Count Montgelas, whose reforms have left on Bavaria the lasting im- 
print of Napoleonic influence, are an interesting illustration. On the other ` 
hand, it seems that more weight should have been placed on the moves 
and countermoves in Italy, the importance of which Guglielmo Ferrero 
has revealed recently. 

Diplomatic history, however, is only ancilfary to political history. Since 
the reviewer writes as a political scientist, he may be forgiven for rather 
commenting on than critically analyzing Dr. Deutsch’s book. The main 
problem of Napoleon’s foreign policy—forever debated and perhaps never 
to bè confirmed authentically—may be summed up in a number of mu- 
tually conflicting theories. Hither the guiding principle was, from the 
beginning to the end, a concerted effort to crush England, “les tyrans des 
mers” (if this thesis is correct, the’ coalitions from the third onwards were 
only “by-products” of this momentous undertaking). Or, Napoleon was 
intent on safeguarding “the natural boundaries of France,” most of all 
the Rhine frontier, as inherited by the French Revolution and crowned 
by Marengo and Hohenlinden (A. Sorel). This interpretation would square 
nicely with another theory to the effect that Napoleon sincerely desired 
peace—an offensive peace, to be sure. From this angle, Napoleon may ap- 
pear even as a frustrated pacifist (as contended by A. Levy in Napoléon 
et la paix [1902] and G. Carton in Napoléon anti-militariste [1902]). An- 
other theory (F. Masson) considers Napoleon’s foreign policy merely a 
result of dynastic planning for the establishment of thrones for his Corsi- 
can clan and ultimately for guaranteeing the Imperial patrimony to his 
son. Finally, the hypothesis has been brought forward—and this theory 
is but slightly touched upon by Dr. Deutsch—that Napoleon was al- 
legedly fascinated by what the French historians call le mirage oriental 
(Ed. Driault, La politique orientale de Napoléon [1914], and P. Muret, in 
Revue d’ histoire moderne et contemporaine, Vol. 18, pp. 177 ff, 353 ff. [1903]) 
—a theory which, in itself, may be subordinated to the anti-British plan, 
or vice versa. 

Dr. Deutsch is inclined to subscribe to the anti-British thesis: “For it 
is my opinion that in the plan to conquer England by a direct invasion 
lies the key to the whole Napoleonic policy from the resumption of the 
war in 1803 to the eve of Austerlitz in 1805” (p. viii). But the anti- 
British interpretation leaves the riddle of the formation of the third coali- 
tion and the famous volte-face of Napoleon after Boulogne more or less 
unsolved, It may even be contended, as Driault tried to demonstrate 
(La vraie figure de Napoléon [1929]), that Napoleon’s hegemony over the 
continent aimed at organizing Europe in defense of Western (or rather 
Mediterranean) civilization against the onslaught of the Eastern hordes 
symbolized by Alexander as the successor of Attila and Genghis Khan. 
Thus the destruction of national independence wherever he came, and 
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the internal despotism in France and elsewhere, were only means toward 
a noble end. This is as good an explanation for the foreign policy of the 
Corsican master genius as any, and one at that which is fraught with 
modern connotations. But it does not explain the grave errors of the 
assassination of the Duke of Enghien or the invasion of Spain. 

The political scientist is naturally inclined either to interpret the Na- 
poleonic era in terms of contemporary parallels or to subject the present- 
day struggle for power to conclusions drawn from the European experience 
with Napdleon. Both methods may be wrong, but they are forced on an 
observer for whom history is more than a tableau vivant. What he cannot 
fail to realize in reading Dr. Deutsch’s book is the striking lack of pur- 
posiveness in Napoleon’s diplomatic strategy. One is bound to conclude 
from the author’s careful analysis that the political game, even “‘at the 
zenith of Napoleonic statesmanship” (from 1802 to 1805), was nothing 
more than skillfully manipulated opportunism, and that the utter absence 
of direction was as catastrophic in Paris as it was at the courts of Europe. 
Only the English knew what they were after. 

The truth—if there is any truth in history—perhaps is that it was Na- 
poleon’s nature that prevented the consolidation of so many amazing 
tactical successes into lasting strategical gains. There is no other common 
denominator for his successive efforts to separate England from the Con- 
tinent, Austria from Germany, Russia from Western Europe. They were 
futile without exception in spite of the enormous advantage that Napo- 
leon had in operating on the ‘“‘inner lines’’—again a telling modern par- 
allel. The simplest solution seems to be that Europe, under the compulsion 
to come to a symbiosis of conflicting national aspirations called the 
equilibrium of powers, by force turns against any nation which tries to 
establish a hegemony under whatever pretext of a claim of superiority— 
again an ominous parallel. 

The reviewer unhesitatingly and unreservedly acknowledges that Dr. 
Deutsch’s scholarly and well documented presentation enriches the 
literature of an inexhaustible theme. The main objection which he feels 
that he should not suppress has to do with the mosaic-like technique 
applied in-describing the bewildering mass of moves and counter-moves, 
obscuring rather than clarifying the basic lines on which the opposing 
forces move. Currents and cross-currents are not sufficiently set off, and 
thus the book lacks the crowning touch of the historian’s craftmanship. 
The defect is particularly visible in the descriptions of the events around 
Trafalgar (p. 330 ff.) and Austerlitz (p. 403 ff.).-Diplomatic history is 
indeed only the ante-chamber of political history. 

KARL LOEWENSTEIN. 

Amherst College. 
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Le Nationalsocialisme Allemand; Ses Doctrines et leurs Réalisations. Tome 
I: La conception nationalsocialiste du sens de la vie et du monde (Weltan- 
schauung). Son rôle. Ce qu'elle travaille a détruire. By H. MANKIEWICZ. 
(Paris: Librairie Générale de Droit et Jurisprudence. 1937. Pp. xxiv, 
248. Fr. 45.) 


This is the first volume of an ambitious work on “German National 
Socialism; Its Doctrines and their Realizations,’”’ published by the Institut 
de Droit Comparé de V Université de Lyon. In a preface to the Book, Pro- 
fessor Edouard Lambert, director of the Institute, describes the aims of 
this enterprise. The purpose is to define the economic, political, and jurid- 
ical institutions of the Third Reich in an entirely objective way. As a 
general introduction, all the main aspects of the National Socialist world- 
conception are analyzed. The first volume contains the negative tenden- 
cies of the Weltanschauung, those intellectual, social, and moral values 
which it tries to destroy. A second volume will show the constructive ad 
creative endeavors of National Socialism. 

The author has used an enormous quantity of books, pamphlets, and 
official and unofficial documents in his research, partly in the form of 
quotation, partly in precise condensations. There is scarcely a single 
sentence for which a source is not immediately given in the footnotes, 
Both from the viewpoint of detached impartiality and of the representa- 
tiveness of its sources, the work is the most comprehensive and accurate 
presentation of the National Socialist doctrine that this reviewer knows. 
The first part of the book describes the fundamental assumptions of the 
Weltanschauung; the second, its criticism of the principles of the state 
emanating from the French Revolution (individualism, liberalism, democ- 
racy, parliamentarianism); the third, its criticism of the present situation 
of the liberal state; the fourth, its criticism of the bourgeois society in 
connection with Marxism as a fruit of liberal society. 

The student of the new Germany will find a concise and reliable sum- 
mary of all aspects of the German creed. Perhaps a single quotation will 
best clarify the intention and procedure of the author. Concerning the 
“mistakes of the French Revolution,” he says: “German National Social- 
ism combats the French Revolution and the doctrine of political liberal- 
ism to which it gave birth because it believes that these are the two 
elements which in the social life have led to the victory of [all] the false 
ideologies. As a matter of fact, it is the French Revolution which elevated 
the self to heaven one and a half centuries ago and repudiated all idea of 
community willed by God. Then the Goddess of Reason was enthroned. 
With the shouting of ‘liberty, equality, fraternity,’ they believed it 
would be possible to establish the happiness of all mankind. But what 
has resulted Werner Sombart describes in these energetic terms: ‘Only 
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he who believes in the power of the devil can understand what has hap- 
pened in the last 150 years in Europe and America. For what we have 
seen could only be interpreted as the work of the devil. One can even 
follow the roads upon which the devil has spurred men towards his goals.’ 
‘The World War was necessary with its hecatombs of blood in order to 
liberate the world of the fals® creeds’ of the Revolution of 1789” (p. 92). 

I omit here the many footnotes pertaining to the quotation. All the 
tenets of National Socialism are treated in a similar way. It is an almost 
superhum&nly dispassionate cross-section of the whole ideology, without 
the slightest personal judgment or reaction. 

Oscar JAszi. 
Oberlin College. 


Gustav Stresemann; His Diaries, Letters, and Papers. Vol. IL. EDITED AND 
TRANSLATED BY Eric Sutton. (New York: The Macmillan Company. 
1937. Pp. xix, 549. $6.50.) 


- This volume consists of a miscellaneous collection of material dating 
mostly from the beginning of the Locarno negotiations early in 1925 to 
Germany’s entrance into the League in September, 1926. Excerpts from 
Stresemann’s diary, speeches to party meetings, committees, press rep- 
resentatives, the Reichstag, etc., interviews with ambassadors and politi- 
cal leaders, inspired press articles, diplomatic notes and conventions, fol- 
low one another in helter-skelter fashion. The material is woven together 
by excellent short explanatory notes by the editor, and is arranged as best 
it can be according to subject-matter. The consequent lack of chronologi- 
cal continuity between sections is, however, disconcerting—the more so 
since so much is diary material. 7 
Approximately half of the volume is devoted to Locarno. This is by 
far the most unified part of the book. The desire to secure the Rhineland 
from further French aggression and separatist agitation and to hasten 
the allied military evacuation led Stresemann to make the proposals 
which finally culminated in the Locarno pact. Germany’s willingness to 
conclude arbitration agreements with her eastern neighbors played no 
small part in the success of these negotiations. Two attempts at a western 
pact in 1923, one under Chancellor Cuno, one under Chancellor Strese- 
mann, failed partly because there was no mention of the East. Always 
against giving any definite guarantee of the eastern frontiers, Stresemann 
in a letter to the Crown Prince in September, 1925, characterized the 
three great tasks of German foreign policy as follows: “... (1) the solu- 
tion of the reparation question in a sense tolerable for Germany and the 
assurance of peace, which is an essential promise for the recovery of our 
strength; ... (2) the protection of Germans abroad, those 10-12 millions 
of our kindred who now live under a foreign yoke in foreign lands;... 
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(3) the readjustment of our eastern frontiers; the recovery of Danzig, the 
Polish corridor, and a correction of the frontier in Upper Silesia.” Al- 
though not opposed to Anschluss, he was ‘‘quite clear that this not merely 
brings no advantages to Germany but seriously complicates the problem 
of the German Reich.” He also desires the eventual return of the German 
colonies. . " 

Part II of the volume, entitled “Within and Without,” is a veritable 
omnibus. In this an address on ‘‘Goethe and the Wars of Liberation” and 
one in which Stresemann speculates as to whether Goethe left a secret 
manuscript which might be considered’ a climax to the Wanderjahre are 
worthy of special note. The last part of the volume deals with Germany’s 
relation to the Powers after the negotiation of Locarno. Specifically, 
these concerned the increased tension with Italy arising over Tyrol, the 
alarm of Russia over the western pact, trade relations, and questions of 
minorities with Poland. The interpretation of Germany’s obligations 
under Article XVI of the Covenant and Germany’s demand for a per- 
manent seat on the Council are recurrent topics. 

p Otronemani repeatedly stressed spiritual values, and bemoaned the fact 

. that before the War and during the War we made the blunder of 
cena the effective force of the public opinion of the world and 
appreciating it as a political instrument.” Rare as is this capacity among 
Germans, the world may be grateful that Stresemann possessed it to an 
extraordinary degree. 

j E. C. HELMREICH. 
Bowdoin College. woe 


The Politics of Modern Spain. By Franx A. Manuru. (New York: 
McGraw-Hill Book Company. 1938. Pp. xiii, 194. $1.50.) 

Modern Spain and Liberalism. By Joun T. Rer. (Stanford University: 
Stanford University Press. 1937. Pp. vii, 236. $2.25.) 


Readers limited to descriptions in English of contemporary Spanish 
politics may find lengthier and more learned treatments of that subject 
than the first of these two volumes; but they are unlikely to find a book 
of similar dimensions which tells more about modern Spain and tells it 
more accurately or more gracefully. The author has written it from a 
background of journalistic experience combined with specialized knowl- 
edge of international labor conditions and some first-hand observations 
of recent events in Spain. The context of his work also displays a sym- 
pathetic understanding of nineteenth-century Spanish social and econom- 
ic history. The result is a book packed with sage reflections and mature 
conclusions on political movements, events, and personalities of post-war 
Spain. Dr. Manuel is to be commended particularly for the care with 
which he has described the rôle of the cacique, the position of the Spanish 
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church, the unusual relations between the army and the civil branch of 
government, the non-pragmatic character of Spanish politicians, and the 
peculiar Spanish emphasis upon regional autonomy. It is his description 
of these phenomena and of their impact upon Spanish polities that gives 
his book an authentic and convincing tone. Noteworthy, too, is the care 
with which he analyzes Spaih’s left-wing political and labor movements, 
most of which are at present combined in the popular front as supporters 
of the Loyalist government. Students, confused by the intricacy of this 
part of thé Spanish pdlitical landseape, will find Dr. Manuel an excellent 
guide. He appears to! have no difficulty whatsoever in finding his way 
about the maze produced by one or two brands of republicanism, at least 
two brands of socialisra, orthodox and Trotskyite communism, anarchism 
and anarcho-syndicalism, and variations of any of these, produced by an 
admixture with regional separatism. 

The author’s rather obvious pro-Loyalist sympathies, plus, perhaps, 
the limitations of his own information, have apparently prevented him 
from making as thorough an examination of the personalities and groups 
clustering about the eduse of General Franco as might be desired. Never- 
theless, what he says about the Burgos régime is scrupulously fair, and his 
conclusions and observations are not likely to be invalidated by time. The 
book’s chief limitations are quantitative and structural, those resulting 
from the condensation of his material and those imposed by the pedagogi- 
cal requirements of preparing its contents for classroom use. These short- 
comings, however, will not detract from its timeliness; nor will they 
prevent it from being accorded an honorable place in that excellent 
company of political monographs which Dr. F. M. Marx of Harvard is 
editing for the publishers. 

Mr. Reid’s book is the more academic and “scholarly” volume. It in- 
cludes an exhaustive collation of the socio-political views of two of 
Spain’s contemporary novelists and essayists, the Basque, Pió Baroja, 
and the Andalucian, Ricardo León. As the title of his book might imply, 
Mr. Reid classifies the views of both as Liberal. The considerable differ- 
ence in the attitude which the two authors respectively exhibit on such 
subjects‘as the church,'the army, science, and political and social institu- 
tions in general, as welllas their mutual rejection of many of the tradition- 
al tenets of Liberalism, make the defense of Mr. Reid’s classification a 
somewhat formidable task. The task is not made less formidable by the 
occasional ambiguities or inconsistencies into which the exigencies of plot 
or character creation, or sheer personal idiosyneracy, betray each author. 
To the uninitiated layman, moreover, it would seem that since both 
Baroja and León have! extended their support, tacitly at least, to the 
Franco régime, the task. of making the label of Liberalism stick to either 
of them would have become a well-nigh impossible one. As it is, not a 
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little ingenuity in the art of logic and definition and more than a fair 
amount of insight into comparative philosophy have been required for 
Mr. Reid to translate the data of his researches into coherent and plau- 
sible conclusions. 

In the past at least, social philosophy in Spain has probably depended 
more directly upon purely literary sources fof its inspiration and develop- 
ment than it has in any other European country. Such being the case, we 
may agree with the author’s assumption, explicit in his preface, that his 
book will contribute to an understanding of the practical polifical situa- 
tion in Spain today. His researches, moreover, have been conducted in so 
painstaking a manner and presented in so fluent and lucid a style, that 
_ the results must at once assume a place of importance as a reference 
source for scholars who may be interested in the evolution of Spanish 
social thought. 

ARNOLD J. ZURCHER. 

New York University. 


The Plough and the Sword. By Cart T. Scumipt. (New York: Columbia 
University Press. 1938. Pp. 175. $2.50.) 


Government in Fascist Italy. By ARTHUR STEINER. (New York: McGraw- 
Hill Book Company. 1938. Pp. 142. $1.50.) 


The Syndical and Corporate Institutions of Italian Fascism. By G. LOWELL 
FELD. (New York: Columbia University Press. 1988. Pp. 203. $2.75.) 


Of three books on Italian Fascism published this year, one—that by 
Carl T. Schmidt—is truly excellent. Professor Schmidt is the first scholar 
to give the English-speaking world a picture of what Fascism has meant 
for the rural masses of Italy, the majority of Italy’s population. “Only 
with Fascism have the peasants come into their full rights,” Mussolini 
has said; and in supposed proof of these words are quoted the much ad- 
vertized achievements of Fascism: the battle of wheat and land reclama- 
tion. Professor Schmidt has analyzed both of these Fascist claims and 
concludes that undoubtedly Fascism has increased the wheat output of 
the country by forty per cent, chiefly by more intensive cultivation, but 
that this has been at the expense of other products which could have been, 
and formerly were, raised on Italian soil more economically than wheat 
can possibly be (notably citrus fruits and sheep). In fact, the cost of wheat 
production being far above the world price for wheat, Italy has imposed 
heavy import duties on grain, resulting in higher prices to the Italian 
people, which in turn have been reflected in a steady decline in the con- 
sumption of wheat to levels lower than those known immediately before 
the World War. 

In like manner, Professor Schmidt has sought the essential facts behind 
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the Fascist boast of'gigantic land reclamations, and has found (1) that 
this work was initiated and actively carried on for a quarter of a century 
before Fascism camé into power; (2) that by admission of the Fascist 
under-secretary for land reclamation “too many works have been carried 
out with insufficient consideration of their economic aspect, resulting in 
heavy burdens on the land which today are very hard to carry,” and (3) 
that, contrary to the, general idea that land reclamation has benefited the 
poor peasant, “the rural masses are given no preferential rights to re- ` 
claimed land, although most of the costs of reclamation are borne by the 
public treasury. Whoever happens to own the land will profit from the 
government subsidies . . . The bulk of Italian farm land is still owned by 
the aristocracy and the wealthy middle class.” 

Having thus exploded two favorite Fascist claims to glory, Professor 
Schmidt goes on to show that the status of the Italian land-worker is as 
miserable, if not more so, than it has been since Italy’s unification. For 
example, pellagra, a deficiency disease eradicated at the turn of the cen- 
tury, has made its reappearance. But, claims Fascism, the régime has 
attached the worker to the land. True, but by means of paying him for 
his labor in the produce of the land rather than in money wages, which 
system results in making it difficult for the worker to change his employ- 
ment. 

Professor Schmidt summarizes the results of his scholarly, well docu- 
mented study in a final chapter, significantly entitled “The Discipline of 
Poverty,” in which he shows that “the peasants and workers of Italy have 
always known poverty and hunger,” but Fascism has done nothing to 
better their lot; on the contrary, it has aggravated it. “To point, ... to 
factors in the world depression as an explanation of Italian difficulties 
is not consistent with the claim that Fascism represents a new social and 
eeonomie order, ceeene from, and not subject to, the defects of capital- 
ism.’ 

In contrast to Prof essor Schmidt’s book, the other two studies are 
superficial. Arthur Steiner’s Government in Fascist Italy (McGraw-Hill 
Book Co., pp. 142) is a readable treatise, but it is merely a description by 
an outsider of the mechanism of the Italian Fascist state, which appar- 
ently works. Nowhere in this study, nor in G. Lowell Field’s The Syndical 
and Corporate Institutions of Italian Fascism (Columbia University Press, 
pp. 203), are questions raised such as the following: At what cost to the 
people of Italy have these Fascist institutions been established? Have the 
Fascists made good their promises of creating a new social order, immune 
from the failures of capitalism, yet avoiding the establishment of social- 
ism? Dr. Field several times approaches the underlying issues when he 
mentions that the representatives of the workers do not come from the 
working-class, that in accepting court decisions for wage reductions with 
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acclaim these representatives have put themselves into a strange position, 
and that the employers are better off in their syndical organizations and 
more influential in the corporations than are the workers. But he does 
not go on to ask why this is so and whether it must be so, given the struc- 
ture of the corporate state. What the two books do is merely to give a 
skeleton outline of Fascist institutiors: the’ party, parliament, the syn- 
dicates, the corporations, and the executive-office represented by Musso- 
lini. 
; Carmen Harper. 
New York City. 


Japan in Transition. By EMIL LEDERER AND EMY LEDERER-SEIDLER. 
(New Haven: Yale University Press. 1938. Pp. 260. $3.00.) 


The Japanese people, whatever their political system may be, are faced 
in the present period of their history with certain fundamental economic 
and social problems. In the present state of public emotionalism, it takes 
courage and balance to discuss these problems without falling into the 
error of discrimination among “facts” and making easy, sweeping, simple 
“explanations” and exposés. It is, or should be, possible, even now, to ex- 
amine Japan and the Japanese without using an incident or a class to 
indict a nation; conversely, the scent of sakura and the geisha’s gayety 
seem irrelevant. If we are to grasp the reality of Far Eastern affairs today, 
it is necessary to see Japan through glasses that are neither red with blood 
nor smeared with unctuosity. The authors avoid both extremes and prob- 
ably come near the truth. 

Their first emphasis is to warn against the application of Western 
standards to Japan and its people. Too often we use glib terms to char- 
acterize aspects of Japanese life, terms woefully misleading in their inac- 
curacy and effective chiefly in concealing basic motivations of a whole 
nation. For example, the moment one senses the extent to which the 
forces of religion, myth, and history are fused in Japan, the use of the 
term “ancestor worship” takes on new and potent meaning. ‘“The an- 
cestors are not gods, nor are they merely symbolic. To the Oriental they 
are the past, which flows into the present, the tissue of inextinguishable 
life like the present itself. The ancestor cult is by no means limited to the 
broad masses of the nation. Even in the homes of the enlightened Japa- 
nese, educated in the West, the ancestor shrine is a characteristic feature 
. and sacrifices are offered to it regularly. The modern Japanese... has no 
thought of abandoning the Japanese myth, with its assumptions of con- 
tinuity with the past and of the continued life of preceding generations.” 
The Emperor as a god-leader of his people provides a basis of patriotism 
and loyalty which transcends all Western political concepts. 

Failure to sense the hold of this belief on the Japanese nation is all too 
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common and may lead to serious underestimation of the lengths to which 
the Japanese nation can be led.“ In the West this idea of an emperor-deity 
is regarded as the ideology of the militaristic and capitalistic circles. It 
does, to be sure, serve to prop the existing power relationships. But this 
does not give the full measure of its hold. Loyalty to the Emperor is the 
spiritual bond which ‘holds fogethtr the whole nation. The imperial idea 
is the most concrete symbol of the entire style of living, of the entire cul- 
ture and tradition of Japan, as well as of the social hierarchy.” And yet, 
basic as this belief is; the authors find signs of its weakening in a small 
but growing minority—the industrial proletariat. If this work contains 
for Japan a warning, it is that the spread of capitalism is bound to under- 
mine the political basis of the nation. 

Much of the contrast in the development of China and Japan can be 
explained and understood in the light of this principle of loyalty. In 
Japan, “loyalty is the one absolute duty, the supreme obligation—loyalty 
toward parents, toward the teacher, toward the temporal lord and emper- 
or. In the hierarchy of loyalties, loyalty to the sovereign always comes 
first. In striking contrast to Confucian principles, parents, wife, children 
give way to the emperor in case of conflicting loyalties. To the Chinese, 
such a violation of family affection is inconceivable.” Thus, in spite of an 
immediate background of feudalism, Japan ended her exclusion era in 
the nineteenth century possessed of all the prerequisites for the growth 
of a modern power state—‘‘class stratification, a militaristic spirit, a 
strong bureaucracy . .'. ? When the country entered upon the Western- 
ization era, it sought to combine “‘in its own way the principles of loyalty, 
of group life, and samurai morals with the institutions and ambitions of 
a modern power state.” The resulting anachronistic mixture confuses 
Westerners; it is replete with contradictions, for it is a “modern military 
mass-power state resting on feudal ideology.” The groups in power are 
well aware that the ancient traditions which deify the Emperor are the 
basis of the Japanese state in its present form and strength; hence the 
nervouness about ‘dangerous thoughts.” 

This apprehension concerning “dangerous thoughts” may well be justi- 
fied to the extent that Japan seeks to combine Western capitalism with 
her own peculiar political principles. “The destruction of this tradition 
(allegiance to the Emperor) is nevertheless presaged by the spread of 
capitalism, with its tendency to expose the weakness of all positions 
founded on mere traditibn, and to strip them of their prestige. The labor 
movement, which is making a belated and feeble threat to alienate the 
masses from the old state, is only a reflection of this capitalism; the work 
that the weak labor movement is just beginning among the masses has 
already been carried far among the bourgeois strata by capitalism itself. 
Thus the old forces in thé Japanese state are staking everything on halting 
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the destructive tendencies inherent in the development of modern capital- 
ism. But since their political objectives require the building up of the 
armed forces, and therefore a rapid pace of industrial growth, their diffi- 
culties are only increased by the measures they take to curb the dangers.” 
Although an observer may question whether militarism is a cause or an 
effect of industrialism, one must agree thatethe whole industrial system 
threatens Japanese culture and the political principles inherent in that 
culture. There lies the heart of the problem of Westernization and the 
reason behind the present reaction against the West and all it implies. 

Japan’s aggressive foreign policy has a broader basis than the imagina- 
tions of militarist leaders. “Japan, from the moment of her entry into 
modern history, had the form of a fully developed national state. It is 
the. deification of the imperial idea, the hypersensitivity of national feel- 
ing, the warning example set by the helpfulness of China, that at an early 
date popularized in Japan an aggressive policy which a large portion of 
the population look upon as ‘just,’ and even as purely defensive. For this 
reason, the government is repeatedly pushed on as soon as it shows signs 
of compromising with the status quo. The army is the most obvious 
standard-bearer of such an aggressive policy, but it finds support in a 
widespread national feeling. Recently ‘“Japan’s policy in the Far East 
has represented not only a striving for greater power but also the effort 
of her ruling class to solve real problems that face the nation.” Excess 
population stands out as the most pressing of these real problems, and 
such facts as Manchoukuo, world trade drive, and North China auton- 
omy, are essential repercussions of attempts to solve these problems. 

“During the next fifteen years at least, the supply of workers will in- 
crease by 300,000 to 500,000 per year, and neither agriculture nor in- 
dustry, including small crafts, is able to absorb this increase.” For them 
must be found either jobs (which means new markets and new raw 
materials abroad) or new land (which means new colonies). In either case, 
Japan must expand. ; 

The outlook is not encouraging for Japan or for peace in the Far East. 
“It is scarcely conceivable that she can succeed in her efforts toward the 
domination of the entire East. And if she does not succeed it is scarcely 
conceivable that she can solve the deep-rooted problems that beset her 
at home: the tremendous pressure of population; the amount of arable 
land per person scarcely larger than a tennis court; the necessity of im- 
porting the main raw materials and paying for them with the labor of 
poorly nourished workers; a great part of the national dividend spent for 
the defense of a country which no one would attack; an ancient culture 
which bequeaths its people pride and audacity, and a people ready to 
conquer the world and to dominate it, but at the same time lured into an 


alien Western civilization; the ruling classes sensing the threat from with-. 
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in and having nothing to set against it but an ideology unintelligible to 
the uprooted masses and an armament against Powers which month by 
month increase their strength. It may well be that the only possible solu- 
tion for this nation is,to transform itself into a new Japan that will have 
nothing in common with the old except a name.” 

These quotations, taken JArgely-from excellent chapters on ‘Religion, 
Myth, History” and “The State: Japan,” are samples of an able analysis 
of the basic factors which underlie Japan’s actions and attitudes. Here is 
neither dévil nor angel theory. In recent years, Japan has pursued a 
policy which is self-condemnatory. But with propaganda flagrant and 
patent on both sides,:we still need balanced studies; they will not justify 
the past, but they may help us to anticipate the future. 

e - A, E. HINDMARSH. 

Harvard University. 


Strong Man of China. By RoserT Berxor. (Boston: Houghton Mifflin 
Company. 1938. Pp. xv, 288. $3.00.) 


The Invasion of China by the Western World. By E. R. Huemes. (New 
York: The Macmillan Company. 1938. Pp. xvi, 324. $3.50.) 


Japan in China. By K. K. Kawaxamr. (London: John Murray. 1988. 
Pp. xix, 188. 5s.) 


The undeclared war of Japan against China has created a very active 
market in books on the Far East. Among the flood of new publications 
are propagandist volumes, like that of Mr. Kawakami, books for the 
occasion, possessing more permanent value, like Mr. Berkof’s, and the 
productions of scholars, happening to pass through the press at this junc- 
ture, like the work of Mr. Hughes. These different types must be ap- 
praised by different standards of value. 

Mr. Kawakami is a veteran journalist with a flair for international 
politics and a row of timely volumes on topics of the day to his credit. 
Long residence in the West has given him a sympathetic understanding 
of the Western, and particularly of the American, point of view, but his 
professional connections are Japanese. The present volume was written 
last autumn and was designed to explain the motives and aims of the 
Japanese invasion of China. The bombing of the Panay and Ladybird, 
which the author describes in his preface as “a shocking incident, which 
tarnished Japan’s escuitcheon for all time,” seriously embarrassed the 
author and greatly impaired the persuasiveness of his explanation. The 
subsequent development of Japanese policy in China has already ren- 
dered this candid but unconvincing piece of special pleading obsolete. 

Mr. Berkof, manager of the Shanghai bureau of the United Press Asso- 
ciation, like Mr. Kawakami, is a veteran journalist who combines un- 
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usual knowledge of both West and Far East. His book is the best in- 

formed and most competent of the current crop of publications designed 

’ to give Americans a better acquaintance with the leading personality on 
the Chinese side in the present portentous war. The author pays less 
attention than political scientists might wish to the political thought of 
the Chinese leaders and to the political effects of the revolutionary ide- ` 
ology. Political structures and processes also receive inadequate con- 
sideration from the specialist’s point of view. But the volume is capable 
of contributing substantially to the political scientist’s understanding of 
Far Eastern politics as well as illuminating one of the great political per- 
sonalities of modern times. 

Mr. Hughes, who is reader in Chinese religion and philosophy in Oxford 
University, prepared his volume as one of the series of ‘‘Pioneer Histories” 
now in process of publication. This series was designed to provide “broad 
surveys of the great migrations of European peoples,” and this particular 
volume was planned by the author to cover the cultural penetration of 
China by the West. The author’s professional studies and long experience 
in the Far East have given him extraordinary competency for the task, 
and the resulting volume will bring fresh lustre to English scholarship in 
the field of sinology. For the interested reader, it offers a fresh, sympa- 
thetic, and well-balanced interpretation of the impact of the West upon 
China. For the political scientist, it offers the best up-to-date introduction 
to the serious study of the political problems of the Chinese Republic. 

The perusal of these three volumes, as of any fair sample of the current 
output of books on the Far East, suggests many reflections extending be- 
yond the area covered by these particular compositions. Perhaps the most 
pertinent of them relates to the perennial question, What in truth is 
China? It is apparent that Occidentals are prone to make a great mistake 
in their thinking about Chinese problems because of their natural tend- 
ency to think in terms of their own state-system. China, though treated 
by the West as a national state like an ordinary member of the state- 
system of Western Europe, is patently a political entity of a different 
order. Growing dissatisfaction with the practical operation of the Euro- 
pean state-system should enable Americans at least to form a fairer esti- 
mate of China for what she is—a political entity whose mere survival 
constitutes a standing indictment of the system of intensely nationalistic 

` sovereign states lately held in such high esteem in the West. 
ARTHUR N. HOLCOMBE. 

Harvard University. 


The Philippines; A Nation in the Making. By FeLrx M. Krrsine. 
(Shanghai: Keeley and Walsh. Pp. x, 137. $1.50.) 


This book makes no pretense of being a scholarly work. It was com- 
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posed chiefly with an eye to satisfying the needs of school children in 
Hawaii who might be interested in the Philippine Islands. In the words 
of its author, it is “intended primarily for senior high-schools, colleges, 
women’s clubs, and similar organizations.” Nevertheless, the author is 
himself a very competent scholar, and this particular work, though 
rather elementary in char&cter, gives an excellent and well balanced 
picture of the Filipino peoples, and the problems which confront them at 
the present day. 
_ Ina little over a hundred and thirty pages, Professor Keesing gives a 
brief but succinct account of the geographic background, the racial com- 
position, the history; and the present political, social, and economic con- 
ditions of the Philippines. He even finds space to deal with modern Filipino 
literary and artistic movements. The-section devoted to political affairs 
is very deftly handled, but too brief and too sketchy to be completely 
satisfactory. The most important portion of the book is that which deals ` 
with economic conditions, especially the relation between the all-power- 
ful landlords and the landless peasantry and its effect upon the political 
situation. Though dealing with a subject which has been the subject of 
bitter partisanship, the author strives to be objective and impartial. 

As Professor Keesing points out, recent developments in the Far East 
have so filled the Filipinos with fear of Japanese aggression that many 
erstwhile extreme nationalists have modified their position, and many 
such persons wish to put off indefinitely the complete independence 
promised the Philippines in 1946. In view of this fact, the Philippine 
question, once thought settled, is likely to become once more, in the near 
future, a controversial issue. Accordingly, the appearance of an able 
general survey of the whole situation, suitable for undergraduate outside 
reading, is to be greeted with satisfaction. 

Witiiam M. McGovern. 

Northwestern University. 


Bolivar and the Political Thought of the Spanish American Revolution. The 
Albert Shaw Lectiires in Diplomatic History, 1980, Walter Hines Page 
School of International Relations. By Vicror ANDR#s BELAUNDE. (Bal- 
timore: The Johns Hopkins Press. 1938. Pp. xxiv, 451. $3.50.) 


In this volume, a Peruvian scholar who is widely known in South Amer- 
ica and in the United States furnishes English readers a comprehensive, 
thoughtful, and original survey of the ideology of the great revolution 
that separated the Spanish colonies from the mother land. As the author 
suggests in his preface, the struggle for independence in the Spanish Indies 
created a fresh political life which led to the creation of new institutions 
that eventually suffered from such disintegrating influences as the illiter- 
acy of the mass, racial instability, and barbarous caudillos. After several 
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chapters devoted to the historical background of the movement which 
separated the Spanish colonies from the mother land, Belaunde outlines 
the rôle of Bolívar in that movement and describes in detail his republi- 
can, nationalistic, and international faith. 

Much less attention is paid to the political ideas of the Liberator’s 
great rival, José de San Martin, and to minor figures. In the last part of 
the treatise, considerable attention is given to schemes for the founding 
of monarchical governments in Latin America. Making wide use of sec- 
ondary accounts, as well as of sources, the learned author does not hesi- 
tate to differ in his interpretation of Spanish-American ideology with the 
Venezuelan littérateur, José Gil Fortoul. In appendices, Belaunde prints 
supplementary material which is largely taken from the works on Bolivar 
of the Venezuelan scholar, Vicente Lecuna. Although the analytical ar- 
rangement of the “Selective Bibliography” seems peculiar, it contains a 
very useful list of articles, books, and pamphlets concerning the political 
thought of South American leaders during the heroic age of Spanish- 
American history. Students of Latin-American history and politics will 
regret that the learned author did not devote more space to the political 
thought of revolutionaries of Mexico. Nevertheless, they will find the vol- 
ume extremely useful in the study of the heroic age of Spanish South 
America. . 

WILLIAM SPENCE ROBERTSON. 

University of Illinois. 


Republican Hispanic America; A History. By CHARLES EDWARD CHAP- 
MAN. (New York: The Macmillan Company. 1937. Pp. 463. $4.00.) 


A History of Latin America. By Davin R. Moors. (New York: Prentice- 
Hall, Inc. 1938. Pp. 826. $4.00.) 


Professor Chapman brings to the writing of his volume his prolonged 
scholarly researches in Hispanic America and his experience in living in 
some of the republics. The study supplements his well received Colonial 
Hispanic America. The material is not presented in a series of twenty 
studies outlining the development of each country. Instead, the main 
portion of the volume is given over to analyses of a group of topics cover- 
ing factors common to all or illustrative of conditions with which many 
have had to deal. The latter portion of the book reviews in briefer fashion 
the history of the various units. 

This method of discussion is used with a high degree of success. Too 
often volumes in the same field give the reader the feeling that he is study- 
ing a catalog-like publication in which a set formula is followed for each 
unit analyzed. Professor Chapman seeks, on the other hand, first to trace 
the outlines of the broader conditions which have made Hispanic America 
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what it is, and thus to save the reader from failing to see the forest be- 
cause of the trees. 

Another characteristic sets this book off from many in the same field. 
Many writers on Latin America feel called upon to praise what they find 
commendable but to minimize or leave unstated the shortcomings of the 
developing nations. A few gg to the other extreme. Professor Chapman 
does neither. Accomplishments are praised in the measure he feels they 
deserve, but he does not fail to call a spade a spade. It is a procedure 
worthy of imitation, and in the long run better calculated to promote good 
understanding than the avoidance of criticisms practiced by many of 
those who seek to assure “good neighborhood.” 

Professor Moore’s attractively printed volume covers both the colonial 
and republican periods. It is readable, provided with excellent maps, and 
comprehensive, with the merits and limitations of all volumes which at- 
tempt the history of twenty nations in an average of forty pages to each. 
There is only an occasional attempt, particularly in the discussion of the 
republican period, at appraisal of the general conditions controlling Latin 
American developments. For those students who must confine themselves 
to a single-volume review of Latin American developments, this is a 
valuable survey. The author has been at pains to emphasize the most re- 
cent political developments in each of the states discussed. 


Pee ; i CHESTER LLOYD JONES. 
University of Wisconsin. 


BRIEFER NOTICES 


AMERICAN GOVERNMENT AND POLITICS 


In compiling The Ratification of the Twenty-first Amendment to the Con- 
stitution of the United States: State Conventions, Records, and Laws (Univer- 
sity of Michigan Press, pp. xi, 718, $6.00), Everett S. Brown has preserved 
for the legal and historical scholars of the future a set of documents which 
can hardly help but be of prime importance. A large part of the volume 
consists of a literal reprint of the records of the state conventions which 
ratified the repeal of the prohibition amendment. These records consist 
of journals, proceedings, and debates, and record the lists of delegates, the 
oaths taken, the officers elected, the committees appointed, the discus- 
sions and debates, and the resolutions which were passed. Many of these 
records would soon have been lost had not a compilation of them been 
made. While many of the records were printed, some were only mimeo- 
graphed, others were published only in newspapers, and a number were 
available only in typewritten form. A second part of the volume contains 
a compilation of the state laws providing for the ratifying conventions. 
The preservation of these statutes is, of course, not so necessary since 
they are available in the session laws published by each of the states. 
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Nevertheless, it is exceedingly convenient to have them brought together 
in a single volume, especially when that volume also contains the pro- 
- ceedings of the conventions. Each of the parts is preceded by a note in 
which is presented the essential background material necessary for a 
study of the convention records or state legislation. Throughout the vol- 
ume there is abundant evidence of painstaking and accurate scholarship 
and high standards in the editorial work. Future research may be based 
upon it with confidence. Both the laws and the proceedings illustrate the 
wide variations in form which state action took. Few of the states followed 
the pattern which had been laid down for them in the ratification of the 
original document by the conventions. This raised a serious question con- 
cerning the validity of repeal—a question which was not laid to rest until 
the decision of the United States, Supreme Court validating the Twenty- 
first Amendment. If the convention method of ratification is to be used 
in the future, it would seem desirable that the process be regularized and 
made more uniform throughout the United States. But without a com- 
pilation like that which Professor Brown has so competently made, any 
proposal for uniformity could only succeed by accident. It is to be hoped 
that leaders of public opinion, Congress, and the state legislatures will 
study this record of experience before further use is made of the conven- 
tion method of ratification. But perhaps it would be better, after all, as 
Professor Brown suggests, to dispense with the convention fiction, and to 
provide for a direct popular referendum on amendments to our fundamen- 
tal law.—Ropnry L. Morr. 


In State and Local Barriers to Interstate Commerce in the United States 
(University of Maine Studies, Second Series, No. 43, pp. xiv, 181, $0.75), 
Frederick Eugene Melder sketches briefly the bitter trade war among the 
states in the decade preceding 1789, discusses summarily the constitu- 
tional provisions for a federal commerce power designed to wipe out 
economic sectionalism and to perpetuate a “free national market,” and 
then proceeds to develop the thesis that, despite the Constitution, states 
have managed to establish themselves in some respects as “isolated” 
areas, with free movement of economic values non-existent among them. 
The author points out that while the Supreme Court has nullified state 
legislation which imposed a “direct”’ burden on interstate commerce, it 
has found no objection to legislation which appeared to burden interstate 
commerce only “remotely.” Yet such legislation has in fact discouraged 
and restricted the free flow of commerce among the states. A comparative 
analysis of statutory provisions reveals, for example, that states have 
shown preference for local citizens in the spending of public funds and in 
granting public employment. Showing about the same degree of imagina- 
tion and foresight that one might expect to see reflected in the pronounce- 
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ments of a small-town chamber of commerce, legislatures have erected 
interstate barriers as effective as tariff walls by enacting legislation es- 
tablishing plant and animal quarantines and “nuisance” motor vehicle 
codes, restricting the immigration of indigent persons, directing discrimi- 
natory taxes against foreign corporations, and forbidding exportation of 
natural resources. A “scarcity consciousness,” especially prevalent during 
times of economic depression, is said to be responsible for the varied at- 
tempts of local interests to preserve limited home markets and resources 
for themselves, in accordance with the philosophy that while “America is 
for Americans,” yet California must be reserved for Californians, and 
Peoria for Peorians. The author offers no generalizations with respect to 
the ultimate effects of state isolation measures on the national economy. 
However, he suggests that protective legislation brings only temporary 
benefits, and fosters a spirit of sectionalism and ill-will which may retard 
governmental reforms; although he does not consider the extent to which 
the adoption of interstate compacts and uniform legislation may, at the 
same time, be breaking down state provincialism and encouraging gov- 
ernmental reforms. Well documented and containing interesting statisti- 
cal data, this monograph forcefully calls attention to a problem which 
appears to be one of increasing social significance, particularly in view of 
the distressing practice of numerous states in bidding against one another 
and proffering generous tax exemptions and cheap labor in an effort to 
lure foreign industries away from their present sites —ALDEN L. POWELL. 


Number 13 in the Special Report of the State Tax Commission is “The 
Fiscal Aspects of State and Local Relationships in New York” (Albany: 
J. B. Lyon Co., pp. xiv, 433), by Paul E. Malone. The study is divided 
into two parts and includes tables and an excellent bibliography. Part I, 
describing the development of the various governmental units and the 
evolution of their functions, deals separately with the state, town, county, 
city, village, and special district in New York. Criteria are established 
for determining the adequacy of the present governmental structure, and 
a program is suggested for reorganization on the basis of the evaluation 
under these criteria. Part II contains separate chapters devoted to five 
major functions (education, revenue administration, highways, welfare, 
and public health), and the distribution of each function among the gov- 
ernmental units is described with a view to determining the capacity of 
the respective units to perform the various services. The final chapter is 
worthy of a wider reading than it will probably receive as part of a tax 
commission report. As the author suggests, “there is probably no other 
commonwealth in the Union presenting so fertile a field for the study of 
the central government and its relations with the minor subdivisions as 
the state of New York.” On the basis of a most thoroughgoing study of 
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these conditions, both from a structural and a functional standpoint, 
valuable conclusions inevitably result. In one phrase, the author sum- 
marizes conditions as they exist: “the confusion of objectives and the 
multiplicity of devices.” Unfortunatély, his conclusions cannot be ab- 
stracted briefly without destroying their value, because the author offers 
no simple solutions. He is insistent upon the necessity for determining 
first “the kind of local government and the character of state and local 
relationships that will best serve collective wants... before even the 
slightest short-run objectives can be developed with certainty.” This 
sound philosophy is demonstrated throughout the study.—Dorotxy 
ScHAFFTER. 


The latest edition of a yearbook which has become a standard reference 
for municipal officials and students of public administration is the Munic- 
ipal Yearbook, 1988 (International City Managers’ Association, pp. viii, 
619, $5.00). This is the fifth volume of the series, and like its predecessors 
is edited by Clarence E. Ridley and Orin F. Nolting. The series is an out- 
growth of the City Manager Yearbooks which began to be issued in 1914 
and continued until the first of the Municipal Yearbooks—the volume for 
1934—made its appearance. The editors’ main purpose is to present 
factual data on the various phases of municipal activities, to keep the busy 
officer informed of the current developments in his field, and to suggest 
sources of further information to assist in the solution of administrative 
problems. The book follows the general plan of the earlier volumes and is 
divided into five parts of comparable size. The first consists of twenty-six 
short résumés of the year’s developments in as many fields of activity. 
These are written in large part by officers of the various national profes- 
sional associations concerned with administrative services. The second part 
is factual data regarding governmental units gleaned by sectional writers 
from officials and other correspondents throughout the country. The part 
on municipal personnel contains a directory of public officials and tables 
relating to aspects of public employment. There are three articles on 
trends in municipal finance and a final part on “‘sources of information” 
designed to be helpful to those confronted with concrete administrative 
problems of organization or management. A useful index completes the 
volume. While designed essentially as reference books, these volumes, 
noting as they do the major events of the passing years, present material 
of inestimable value to the historian and to students of social trends over 
the period covered by the series —S. Gate LOWRIE. 


Clarence E. Ridley and Herbert A. Simon have performed a valuable 
service to students and practitioners of administration by summarizing 
in a convenient brochure, Measuring Municipal Activities (Chicago: In- 
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ternational City Managers’ Association, pp. 102, $2.00) the progress made 
during the last twenty-five years toward the development of administra- 
tive measurement criteria. The present status of measurement technique 
for eight line functions (fire, police, public works, health, recreation, wel- 
fare, education, and libraries), and three line activities (personnel, fi- 
nance, and city planning), i$ admtrably appraised in as many concise 
chapters, to which are appended an extensive bibliography and a series 
of suggested monthly report forms. While fully cognizant of the long road 
ahead before we shall have adequate composite standards of perform- 
ance, the authors set a hopeful note for the future of the science of gov- 
ernmental measurement. As an important by-product of their ‘stock- 
taking of what has already been accomplished, they themselves suggest 
the need of a generalized concept of adrhinistrative efficiency in terms of 
“the ratio of the effects actually obtained with the available resources to 
the maximum effects possible with the available resources.” Only if built 
upon some such broad base as this, they think, can measurement devices 
attain their fullest usefulness ——Watter R. SHARP. 


William Anderson’s American Government (Henry Holt and Company, 
pp. 1180, $3.75) is probably destined to be widely accepted as the best 
text now available on the subject. The approach in this comprehensive 
volume is definitely functional, but structure is adequately described and 
‘much valuable fresh material has been added. The organization is ex- 
cellent, though not conducive to segregation of national, state, and local 
content. The literary style is simple, lucid, occasionally pedestrian. The 
average reader would appreciate more specific illustrations, more refer- 
ences to personalities, cases, campaigns, etc. Nearly every chapter reveals 
evidence of Professor Anderson’s scholarly and enlightened reéxamination 
of the primary sources. As is proper in a functional text, he seeks most to 
explain, to interpret rather than describe. The work is distinguished by 
his understanding of American governmental processes and the problems 
involved in operating a democracy in the complex modern world. His 
analyses of political and administrative difficulties occasioned by the 
transition of our rural agricultural society into an urban industrial nation 
are particularly keen. Much of the philosophy underlying the volume can 
be gained from the concluding sentences of the Epilogue: “The best 
thought may be that which throws back upon the individual or upon the 
local community much of the responsibility for action. Just now, certain- 
ly, the great need seems to be for more governmental action, and more 
centralization. Once the present objectives have been accomplished,and 
within the framework of our new administrative society, however, man 
may well find a new freedom that transcends anything that he experi- 
enced in the days that have gone before. It may be a better freedom, too, 
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largely because it is accompanied by a greater social and economic se- 
curity than the people have every known.” While much recent material 
has been included, some chapters seem to “date.” Those on Legislatures 
and Legislation, it will be ventured, were written in 1935 and imperfectly 
revised just before publication —O. R. ALTMAN. 

e 


Municipal Finance Legislation, 1937 (Public Administration Service, 
pp. 64, $1.00), by Irving Tenner, of the research staff of the Municipal 
Finance Officers’ Association, is a digest of 1937 state legislation affecting 
the finances and financial administration of cities. The excellent features 
of the study are that it is compact in form and yet not too abbreviated, 
that the material is carefully and conveniently arranged, and that the 
author, in an interpretative summary of eleven pages, gives us a bird’s- 
eye view of the entire situation. The major subjects in this field which 
occupied the attention of the 1937 legislatures were municipal indebted- 
ness, tax exemptions, new sources of local revenue, state supervision over 
local finance, federal-local relationships, public depositories, pensions for 
policemen and firemen, and the establishment of revenue investigating 
commissions. More specifically, the author’s analysis reveals such things 
as continued leniency toward delinquent taxpayers; the extending of tax 
exemption privileges to housing projects and housing securities, home- 
steads, particular industries, municipal and other governmental property; 
the enlarging of municipal borrowing powers; the enactment of enabling 
legislation to permit local governments to share in the grants made by the 
federal government for public welfare activities; provisions for the alloca- 
tion of state-collected, locally-shared gasoline taxes, sales taxes, and 
liquor taxes; the establishment of state supervision over budgeting and 
accounting. This is an invaluable reference source, and students of public 
finance continue to be under heavy obligation to Mr. Tenner and the 
Municipal Finance Officers’ Association for preparing these digests.— 
Martin L. Faust. 


Thirteen presidents of the United States have found themselves con- 
fronted at mid-term with an opposition-controlled House of Representa- 
tives. In Evil Results of Mid-Term Congressional Elections and a Suggested 
Remedy (University of Southern California Press, pp. 78, $0.75), Pearl 
Olive Ponsford has surveyed the relations between these presidents and 
the congresses involved. The numerous instances of lack of coöperation, 
the author believes, demonstrate the need for improvement of a system 
which makes possible a two-year stalemate between the two policy-de- 
termining branches of government. The remedy proposed is a four-year 
term for representatives and senators, to run concurrently with that of 
the president. The solution offered seems to have been accepted somewhat 
uncritically. No consideration is given the numerous attempts to secure 
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an amendment embodying the reform suggested as to House members, 


and to the obstacles which arose to defeat them. Moreover, the study 
shows that none of the thirteen presidents involved achieved a popular 
vindication through reélection—a fact which would seem to many, no 
doubt, to indicate the desirability of retaining some means by which a 
president whose legislative program has proved unpopular can be held 
in check for the remainder of his term. The study is to be commended for 
bringing together the pertinent historical facts bearing upon the problem. 
—JosrepH ©. KALLENBACH. 


In his study, A Revolutionary Conservative: James Duane of New York 
(Columbia University Press, pp. xviii, 283, $3.00), Edward P. Alexander, 
director of the New York State Historical Association, has presented the 
first full account of this prominent New Yorker of the Revolutionary 
period. James Duane was broadly typical of the shrewdly acquisitive but 
not unstatesmanlike class to which he belonged. He came out of a back- 
ground of merchants and landed proprietors. He studied law, married into 
the prominent Livingston family, and began to acquire and speculate in 
land while practicing his profession. His family connections, his profes- 
sional achievements, and his success in the accumulation of property es- 
tablished him as a man of influence in the community and made him a 
logical candidate for the responsibilities of statesmanship. He at first op- 
posed action which would bring the disorders of revolution upon the 
colonies, but he continued as a leader after the break with the mother 
country became inevitable, taking conservative positions on matters hav- 
ing to do with the organization of the new governments. He was the leader 
of the New York delegation in the Continental Congress. After the war, 
he was mayor of New York City for five years. He was a member of the 
convention of his state which ratified the Constitution of the United 
States. He was the first United States district judge for the New York 
district. The man has a continuing importance for historians and political 
scientists because so many of his qualities, attitudes, and activities were 
characteristic of prominent men of his times. The biography is an emi- 
nently scholarly and thorough piece of work.—CARL BRENT SWISHER. 


Dr. Frank Prescott’s County Finances in the South (Arnold Foundation, 
Southern Methodist University, Vol. VI, No. 1, pp. 33), falls under three 
headings: (1) problems of state-county relationships, especially those 
which concern mandatory public services and the allocation of services 
and costs between the local units and the state to promote the maximum 
of economy and efficiency; (2) problems of financing the costs of govern- 
ment; and (3) the techniques of fiscal control to be exercised jointly by 
the state and the county. At the outset, the author calls attention to the 
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. significant fact that expenditures of the 1,361 counties in the South 
amount almost to twenty per cent of all state and local government 
costs; as compared to the national average of 14.8 per cent of such costs. 
The demands on county governments for public services are constantly 
increasing in spite of their outmoded methods of management. To meet 
these demands, state subsidies are gradually increasing, and in some 
states, notably Kentucky, a large percentage of state income goes to the 
counties. Dr. Prescott also discusses the results of county consolidation 
in Tennessee and in Georgia. Political scientists will find the pamphlet 
of considerable value in the study of local government finance —CuLLEN 
B. GOSNELL. 


The Report of the Advisory Committee on Education (Government 
Printing Office, pp. x., 228, $0.35) submitted to the President February 
18, 1938, is a review of American public education, a summary twice 
summarized, concise, readable, and stimulating. The report is divided into 
a survey of existing conditions and a recommended program. The survey 
embraces an analysis and an argument. The recommended program, with 
summary, is divided into nine parts. The subjects reveal the extensive 
field of activity of the Committee: opportunity in the public schools, the 


© education and adjustment of youth, educational services for adults, li- 


brary service for rural areas, higher education and associated activities, 
vocational rehabilitation of the physically disabled, education in special 
federal jurisdictions, and educational research, planning, and leadership. 
Closing the report are tables clarifying the scope of the financial obliga- 
tions. The book is a distinct contribution to the literature of government 
participation in public education. The factual data are well substantiated. 
The conclusion on page 35, lines 6 and 7, may be questioned. The report 
reveals the need for expansion of federal aid to general public education. 
It asks for a trial period of six years, and proposes the equalization of 
educational opportunity between and within the states. It suggests fed- 
eral advice and federal funds, but not federal control. The goal is a uni- 
form nation-wide program of educational achievement involving better 
training for jobs, better facilities for adequate instruction, better teach- 
ing, and better prospects for the future of America. Thus will our democ- 
racy be saved.—Grorer C. ROBINSON. 


The Administration of Unemployment Compensation Benefits in Wiscon- 
sin (Public Administrative Service, No. 58, pp. 92, $1.00), by Walter Mat- 
scheck and R. C. Atkinson, is a report of a “laboratory experiment” in 
problems of administrative procedure which soon must be solved by every 
state in the Union. Wisconsin began paying unemployment benefit claims 
eighteen months before any other state; consequently other states should 





780 THE AMERICAN POLITICAL SCIENCE REVIEW 


profit by the Wisconsin experience. An opportunity to do so has been 
made more easily available by reason of this study made by Matscheck 
and Atkinson under the auspices of the Social Science Research Council. 
The authors present a critical and detailed analysis of the organization 
and the processes involved in the administration of the Wisconsin unem- 
ployment insurance benefits during the fiscal year 1986-37. The exposi- 
tion is supplemented by tables and graphs, and copies of forms used 
for reports of various kinds are given in the appendix. The conclusions 
which the guthors draw from the Wisconsin experience should be of par- 
ticular interest to unemployment insurance administrators, and also to 
students of public administration —Epwin O. STENS. 


Proportional Representation—The Key to Democracy (National Home 
Library Foundation, pp. xiii, 177, $0.26), has been prepared by George 
H. Hallett, Jr., with the coöperation of Clarence G. Hoag, under the 
sponsorship of the National Municipal Leagus and the Citizens’ Union 
of the City of New York. In the words of its authors, it is primarily in- 
tended for use in ‘educational campaigns both in communities that have 
adopted P.R. and in those considering its adoption.” Issued in pocket size 
at a very low price, simply and clearly phrased, carefully organized, and 
emphasizing concrete political experience rather than theoretical discus- 
sion, the little book should serve a very useful purpose. At times it may 
seem that the authors unduly simplify, as for example, when they explain 
the superiority of the municipal government of Cincinnati over that of 
Kansas City as “due largely to a difference in election methods.” The 
most valuable section as far as political scientists are concerned is the 
sixth, which presents a summary of experiences with proportional repre- 
sentation of the Hare type both in the United States and abroad.— 
HAROLD ZINK. 


In a mimeographed pamphlet entitled Bicameralism in Ohio (Western 
Reserve Univ. Book Store, pp. 28, $0.25), Miss Thelma I. Griswold sup- 
plies a picture of the functioning of the Ohio legislature which might well 
have seen a more permanent form of publication. She succeeds admirably 
in giving factual information on the workings of committees and lobbyist 
activities; shows understanding of the relationships between the two 
houses; criticizes the duplication of functions and the delays that char- 
acterize the bicameral system; and illuminates to some. degree the legis- 
lature’s relations with the chief executive. Miss Griswold’s commentary 
is safe and will institute no controversy; one can easily imagine it having 
been written by some of the public administrationists who expend their 
energies on the forms rather than the substance of government. She should 
be encouraged, in the future, to fire with more purpose the ammunition 
which she so capably collects —GEORGE SMILL. 
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Financial Administration in the Michigan State Government (Chicago: ` 


Public Administration Service, pp. xi, 482) was prepared by Dr. Joseph 
Pois with the assistance of B. L. Gladieux, William Parsons, Lester Shep- 
hard, and Walter O. Harris. This study of Michigan finance was author- 
ized by Governor Frank Murphy. It offers specific changes in procedure 
to be brought about by legislation and adjninistrative action. The report 
restates the modern technique of public financial administration. Stu- 
dents and teachers of public administration, finance, and accounting will 
be vitally interested in this newest application of scientific business and 
accounting processes. Public officials and students of government will 
find in this survey technical competence which places Public Administra- 
tion Service studies among the leading appraisals of their kind in the 
country. For a detailed description of purpose and content, the reader is 
referred to a companion volume for Kentucky commented on in this Re- 
view in October, 1937, at p. 986—Epwarp W. CARTER. 


FOREIGN AND COMPARATIVE GOVERNMENT 


In The Organization of the English Customs System, 1696-1786 (D. Ap- 
pleton-Century Co., pp. xii, 322, $4.00), Dr. Elizabeth E. Hoon presents 
the results of lengthy research on an important and little understood 
aspect of English government in the eighteenth century. The contempo- 
rary student of the history of institutions who begins to investigate an 
institution of secondary importance (such subjects as Parliament, the 
army, the cabinet, etc., having received almost too much attention) oc- 
casionally finds himself in a field of unusual richness. So with the present 
author, who gives us a survey of situations, both institutional and eco- 
nomic, of the utmost complexity. Perhaps half of Dr. Hoon’s book deals 
with the administrative arrangements of the customs service—its mani- 
fold and conflicting functions, its control by a board of customs commis- 
sioners which was subject to the Lords of the Treasury, responsible to 
Parliament, and interrelated with the Board of Trade—and describes in 
detail the complex arrangements of the central customs office in London. 
Two chapters deal with the organization of the Port of London and other 
ports—both full of interesting information on other than administrative 
matters. A chapter on personnel makes us realize that a study of eight- 
eenth-century institutions is pre-history to political scientists brought up 
on current ideas of a civil service. Two final chapters deal with customs 
procedures. The very mass and variety of detail which Dr. Hoon presents 
shows that the present book contains only part of her possible harvest 
from her field. The book has extreme richness of documentation, and its 
bibliography is a model. Since, however, this volume is the nineteenth of 
a series published under the auspices of the American Historical Associa- 
tion, one further thing should be said. Back in 1920, the Association ap- 
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pointed a committee on the writing of history which published a brief 
and brilliant report (under that title) in 1926. Many books have appeared 
under the auspices of the Association since that date. May a patient, and 
still hopeful, member of the Association suggest that the time has almost 
come when all candidates for publication under its auspices should be re- 
quired to read The Writing of History?—E, P. CHASE. 


The past year has witnessed a veritable barrage of new books and re- 
visions of older ones designed for text and collateral reading purposes in 
courses in Hispanic American history. Among the latest are Mary Wil- 
helmine Williams’ People and Politics of Latin America (new ed., Ginn and 
Co., pp. 889, $4.60) and Russell H. Fitzgibbon’s Visual Outline of Latin 
American History (Longmans, Green and Co., pp. 203, $0.75). Little need 
be said of Miss Williams’ new edition. Substantially, it is the same as its 
predecessor, except for a new color for the binding, the inclusion of fifty- 
odd attractive and well-selected illustrations, and the addition of some 
fifty pages covering the period since 1930. The colonial chapters, out- 
standing in the old, are unchanged in the new. The present reviewer 
frankly has never cared for the organization of the portion dealing with 
the national era, where each country is treated as a separate and unre- 
lated unit. The pages added to the new volume do, however, include some 
valuable and very elusive factual material, particularly on recent inter- 
national complications. Those who have in the past liked People and Poli- 
tics will welcome the new edition; for there is no essential change. In hig 
Visual Outline, Professor Fitzgibbon presents in outline form the history 
of Hispanic America down to 1938. In this he attempts something hitherto 
untried; and, while there are defects in the handling, the Visual Out- 
line has positive and outstanding merits, both for syllabus and for re- 
view purposes. As a political scientist, Professor Fitzgibbon is inclined 
to over-emphasize recent developments, and the colonial period and the 
wars of independence are consequently given less than thirty-five per 
cent of the entire volume. In form, the national era follows the basic 
principle of organization by countries; nevertheless, further subdivisions 
are made which permit ready rearrangement so as to study the develop- 
ment period by period. Consequently, it is quite feasible for those who 
dislike the lack of detail, yet want the invaluable interpretation to be 
found in such texts as Chapman’s Republican Hispanic America, to utilize 
this volume in connection with the other. Factually, the Visual Outline 
is basically accurate, but a number of minor errors occur, with “Juan José 
de San Martin” perhaps the most glaring. Four pages of bibliography and - 
an extensive index complete the work. Unfortunately, the bibliography 
is for the whole of the Outline; no attempt has been made to give refer- 
ences for the several separate sections Lewis W. BEALER., 
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Ronald C. Davison has made an important contribution to unemploy- 
ment insurance literature in his British Unemployment Policy Since 1930 
(Longmans, Green and Co., pp. 186, $3.00). The study deals with the 
years 1980-37 and splices on to the discussion of the earlier period in Sir 
William Beveridge’s Unemployment; A Problem of Industry (1930 ed.). 
The policy of “made work” for unemployment relief produced unsatis- 
factory results in Great Britain and was abandoned in 1931. The Unem- 
ployment Insurance Act of 1920, after being amended more than thirty 
times, was fundamentally reconstructed in the act of 1934 tef. codifica- 
tion of 1920 act and 1934 act in 1935 act). Potential claimants for insur- 
ance or relief were now divided into three categories: (1) those with con- 
tractual unemployment insurance rights, who continued to be covered 
by the insurance act administered by the Ministry of Labor; (2) able- 
bodied unemployed who lacked contractual insurance rights and needed 
“assistance,” whose claim was now against the National Unemployment 
Assistance Fund administered by the newly created Unemployment 
Assistance Board, and whom local public assistance authorities (poor 
relief) were specifically forbidden to assist; and (3) relief claimants whose 
need was due to other causes than unemployment, i.e., in most cases 
unemployables, and who are the responsibility of local relief authorities. 
Mr. Davison has disentangled and made clear to persons not expert in 
British legislation the essential features of the 1930-37 legislation and 
how it has worked. Americans interested in unemployment insurance and 
relief problems cannot fail to be instructed by the able analysis of British 
experience. And it can be read in an afternoon!—Down D. LESCOHIER. 


In spite of the large amount of attention which has been given to the 
field of public administration, surprisingly little has been done to develop 
the theoretical aspects of the subject. Committees in Organization (Lon- 
don: Terthinal House, pp. 48), by L. Urwick, is an important, even 
though small exception, to this generalization. Mr. Urwick analyzes the 
structural and psychological characteristics of committees, discusses their 
widespread use, and stresses their disadvantages. Perhaps the most im- 
portant part of his analysis is concerned with the functions which com- 
mittees may be called upon to perform. His general conclusion is that 
committees can effectively exercise only the elementary activity of con- 
trol and the specific activities of determining jurisdiction and of coördi- 
nation. Thus committees are inherently incapable of effective leadership 
or execution, and even for most other activities an individual is more 
effective. It is evident that Mr. Urwick has an impatience with the slow- 
ness of traditional democratic processes which is a common characteristic 
of administrators. Committees certainly hamper administration as much 
as they facilitate it, but one may wonder whether the principal function 
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of committees is indeed not just that—to prevent leaders from getting 
too far ahead of the mass. Although he mentions the matter, Mr. Urwick 
is not impressed with the possibilities of committees as agencies of group 
thinking which have been so ably developed by Wallas, Follett, Sheffield, 
and others—a function designed to create a policy rather than to admin- 
ister it. No one can read Mr. Utwick’s analysis without realizing the many 
inherent limitations of effective committee work. One might wish that this 
little book were required reading for every important officer in Washing- 
ton, and for every college faculty —Ropnzy L. Morr. 


Professor J. H. Clapham has brought his monuméntal Economie His- 
tory of Modern Britain to completion in a third volume, entitled Machines 
and National Rivalries (1887—1914), with an Epilogue (1914-1929) (Cam- 
bridge University Press, pp. xiv, 577, $7.00). This volume maintains the 
high excellence of the earlier parts of the work, and of the other writings 
of this noted economic historian. Professor Clapham’s is a vital sort of 
writing that makes the unexperienced past seem almost as clear as the 
present-day world. Political scientists will be most interested in the last 
150 pages of the text, which deal with the development of the economic 
activities of the state, the labor movement, and the economic conditions 
of Britain in the early post-war period. This is a field much traversed in 
the writings of contemporaries; but Professor Clapham’s fresh account, 
with his emphasis upon the changing opinions of statesmen and public, 
is a pleasure to read and a valuable reinterpretation —Josmra R. STARR. 


INTERNATIONAL LAW AND RELATIONS 


Except for personal comments and interpretations, chiefly of a lauda- 
tory nature, the approach of John I. Knudson’s A History of the League 
of Nations (Atlanta, Ga.: Turner E. Smith and Co., pp. vi, 445) follows 
that of the many handbooks and pamphlets which have helped to ac- 
quaint the public with the League of Nations. Under headings which 
are commonly used, the principal events concerning the organization and 
work of the Geneva organization are presented in summary form. The 
book is in four parts, dealing, respectively, with international politics, 
international legislation, semi-League organizations, and appendices with 
a few documents. The logic of this arrangement is violated by the inclu- 
sion of several chapters unrelated to the division under which they are 
placed. For instance, a chapter on international administration is placed 
in Part I, which deals with international politics. Generally, the activities 
of the League are surveyed adequately under the various chapter head- 
ings. Some subjects, such as the mandate system and the revision of 
treaties under Article XIX, are given less attention than they deserve. 
The chapter on American coöperation with the League appears out of 
place in so short a treatment, except as an effort to stir American opinion. 
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The author has made frequent statements of opinion about the League, 
none of them new. He is enthusiastic about the Geneva organization 
and inclined to praise it or to offer an apology for its shortcomings. 
He believes in collective security, but considers that “greater emphasis 
should be placed upon the promotion of peace and less upon the preven- 
tion of war.” Great confidence is displayed fh public opinion as a sanction 
for international engagements and a regulator of national conduct. At 
many points the author criticizes American foreign policy, advocating 
greater coöperation by our government to strengthen the League and 
preserve peace. The volume is not based upon research into documents, 
nor does it disclose close personal contact with the League in operation. 
As a history, it does not describe the development of the unwritten con- 
stitution of the Geneva organization nor the forces, within and without, 
which transformed it from a Covenant into a center of diplomacy. The 
book should be judged chiefly as an effort to reach the public. The author 
ambitiously intended it for use “in academic circles, clubs, forums, and 
by general readers.” To enhance interest, a few pictures of League meet- 
ings have been inserted. The presentation is non-technical, but it lacks 
the colorful allusions to personalities, incidents, and situations which the 
general reader requires. Very likely the volume will be useful to clubs and 
forums looking for a brief summary of the essential features of the League, 
simply presented and interpreted——Norman L. Hint. 


The Family of Nations; Its Needs and Its Problems (Charles Scribner’s 
Sons, pp. xiii, 400, $8.00), by Nicholas Murray Butler, is a collection of 
addresses and essays written between January, 1934, and November, 
1937. Although in such a volume of collected papers any carefully de- 
veloped thesis and conclusion is necessarily lacking, it is possible to detect 
the basic philosophy which guides the president of the Carnegie Endow- 
ment for International Peace in his thinking on current international prob- 
lems. Opposed to war because of both its futility and its destructiveness, 
convinced that war can be eliminated only in an organized world, and 
thoroughly aware that no nation can isolate itself from the responsibilities 
of peace and war, he finds the solution for the recurrent threat of war in 
institutional pledges of nations not to resort to war as an instrument of 
national policy. New treaties, however, are not necessary, but rather a 
positive insistence by public opinion that solemn international obliga- 
tions be honorably observed. Simultaneously, governments must be com- 
pelled to avoid those policies of economic nationalism which have done 
so much to make the post-war peace machinery ineffective. Though this 
philosophy is not new, the state of world affairs today bears witness to 
the need for its reiteration and application. That it has been restated in 
different ways by Dr. Butler on thirty-one separate occasions during the 
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last four years is of special value because of the size and influence of the 
audiences reached. Bound in one volume, these statements conveniently 
illustrate the paradox to be found in our knowing how to preserve peace 
while we actually drift toward war—Watter H. C. Lavus. 


Students of international p8litics will find excellent material for a case 
study in La Question de l Adriatique, 1914-1918 (Paris: Alfred Costes, 
Editeur, pp. Ixxxiv, 296), by Paul-Henri Michel. A contributor to the 
Publications de la Société de VHistoire de la Guerre, the author has as- 
sembled nearly three hundred documentary items, arranged chronologi- 
cally, covering an important phase of inter-Allied politics during the war 
viz., the struggle for the eastern Adriatic coast engaged in by Italy and 
Serbia. A scholarly sixty-page introduction precedes the main body of 
source material which has been drawn with discrimination from pub- 
lished diplomatic documents (chiefly Italian, Serbian, Bulgarian, and 
Russian—for which latter we have long been indebted to the Soviets!), 
parliamentary debates, contemporary pamphlets and newspapers, etc. 
Excerpts from important personal memoirs are, however, conspicuously 
lacking. Although the focus is naturally the diplomatic phase of the 
struggle, M. Michel has happily included materials illustrating the cur- 
rents of unofficial opinion in the countries concerned and the activities 
of organized pressure groups, of which there were many. The result is a 
fascinating, if complicated, drama of contending forces maneuvering for 
advantage. The prize was the eastern littoral of the Adriatic—at the 
expense of the still-undefeated Austria-Hungary. On the one hand was 
Italy, backed by British and French statesmen, willing to promise much 
to gain (and retain) an ally; on the other was Serbia, supported as always 
by the Tsar and his ministers, as well as by Yugoslavian propagandist 
groups in Austria-Hungary and abroad. Discord among the Allies pre- 
cipitated by this conflict even went so far that an Italian envoy could 
seek (in July, 1915) to dissuade Bulgaria from joining his government’s 
and the Allied cause (p. 145) for the palpable reason that a successful 
war against Bulgaria might divert Serbian ambitions away from Dal- 
matia. Such cross-purposes during the war among those engaged in “a 
common cause” augured ill for harmony at Paris in 1919—and long 
after —Wittiam P. MADDOX. 


As a contribution to the literature on the “A” Mandates, Philip W. 
Treland’s Iraq; A Study in Political Development (Macmillan Co., pp. 
510, $3.75) is of primary importance. Access to a mass of unpublished 
official telegrams, dispatches, and memoranda, combined with a careful 
check of published material and personal investigation, has enabled the 
author to produce a clear, dispassionate yet critical, study of the back- 
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ground and formation of the mandate for Iraq. For the first time, British 
policy and administration in Mesopotamia during the War and the im- 
mediate post-war periods has been analyzed critically from the original 
documents. The study is almost wholly concerned with the period 1914 
to 1922. Chapters on the British conquest of Mesopotamia and the result- 
ing military administration are followed by three others on Arab national- 
ism, including the insurrection of 1920. The transition from the military 
government to the civil government and the eventual enthronement of 
Faisal is discussed in detail, not only from the point of view of internal 
developments but also with consideration of general British policy in the 
Middle East. The divergent attitudes and aims of the Foreign Office and 
the Government of India are shown clearly. The imprint of the beliefs 
and prejudices of important characters like Gertrude Bell, Sir Arnold 
Wilson, Sir Percy Cox, Saiyid Talib Pasha, the Naqib of Bagdad, and 
others, on the formulation of policy is apparent throughout the study. 
Because of his use of unpublished documents, the author is able to correct 
many statements made in earlier works. He is critical of British and 
Arabs alike, but willing to praise what he considers honest and worth- 
while achievements. We have in this work a good case study of British 
colonial administration under adverse conditions. An excellent summary 
chapter brings the study down to the present, and concise footnotes, 
together with a well-annotated bibliography, complete a book that shows 
the results of careful research and sound scholarship.—WitLiam C. 
JOHNSTONE. 


While future acquisitions of title to terra nullius are not likely to be 
numerous, the international law of the past on that subject is not without 
current significance, since, as has been said, “occupations of the past 
often give rise to the boundary disputes of the present.” Consequently, 
the volume by Arthur 8. Keller, Oliver J. Lissitzyn, and Frederick J. 
Mann entitled Creation of Rights of Sovereignty through Symbolic Acts, 
1400-1800 (Columbia University Press, pp. vii, 182, $2.50), which at 
first blush may seem to be merely a piece of research for research’s sake, 
may more properly be regarded as a useful contribution and one which 
may be of value to some future international tribunal confronted with 
conflicting claims of sovereignty based upon early ‘‘discoveries.”’ The 
authors have ignored text-writers and have sought instead to discover 
the actual practice of the major maritime powers in acquiring title to 
terra nullius during the era of discovery, as that practice is revealed in 
journals and letters of explorers, records of chartered companies, diplo- 
matic correspondence, and other official documents. As the result of what 
they regard as a sufficiently representative sampling of such material, 
the authors conclude inter alia that, while “discovery” in the sense of a 
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mere sighting of terra nullius or disembarkation upon it was not enough 
to give title, some formal symbolic act of taking possession, the degree of 
formality of which varied in practice, “was generally regarded as being 
wholly sufficient per se to establish immediately a right of sovereignty 
over, or a valid title to, areas so claimed and did not require to be supple- 
mented by the performance of other acts, such as, for example, ‘effective 
occupation’ ” (p. 148). A bibliography of works cited and an index com- 
plete this interesting little book.—VALENTINE JOBST III. 


Three years ago, in a published study of Cuban-American relations, this 
reviewer wrote: ‘‘Authoritative and objective monographic studies are 
lacking on several important periods in the relations of Cuba and the 
United States since 1900, This is especially true of the second interven- 
tion...’ That conclusion would now have to be fundamentally re- 
vised. The recent publication of David A. Lockmiller’s Magoon in Cuba; 
A History of the Second Intervention, 1906-1909 (University of North 
Carolina Press, pp. xili, 252, $3.00) admirably—one might almost say 
definitively—supplies that particular lack. In his opening chapters, Dr. 
Lockmiller traces major developments during the periods of the first 
intervention, 1898-1902, and the Estrada Palma administration, 1902-06. 
In the following two chapters, he summarizes adequately the events of 
the revolution of August, 1906, the establishment of the provisional gov- 
ernment by the United States, and the appointment of Charles Edward 
Magoon as governor. Three additional chapters deal topically with im- 
portant aspects of the Magoon administration, perhaps the best of them 
being the excellent treatment of the work of the Advisory Law Commis- 
sion. A succeeding chapter describes the restoration of the Cuban govern- 
ment, and the final chapter presents a well-rounded and temperate evalua- 
tion of the intervention. The ample bibliography (as is true also of the 
footnote references) shows an excellent use of the best Spanish and Eng- 
lish materials. Presentation of the material in the volume is straightfor- 
ward and unadorned. Biographers, unlike valets with their masters, all too 
frequently make heroes of their subjects, and as the reviewer read the 
book he began to wonder whether Dr. Lockmiller would find anything 
in Magoon’s administration to criticize. The summarizing chapter does 
however, unerringly put a figurative finger on the weak points of the 
provisional government: the excessive granting of pardons and the tem- 
porizing policy. The study is a distinct contribution to the literature on 
the subject, and it should help greatly in establishing in his proper his- 
torical proportions the considerably maligned Governor Magoon.— 
RUssELL H. FITZGIBBON. 


Proponents of autarchy rarely argue that the total national income, 
irrespective of its distribution, can be increased by the establishment of 
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barriers to international trade. Indeed, Professor William E. Rappard, 
in his brief volume Post-War Efforis for Freer Trade (Geneva Research 
Center, pp. 67), brings out the striking unanimity of support for the oppo- 
site position. Time and again, delegates of world powers gathering around 
the conference table have reiterated their faith in the liberal economic phi- 
losophy of Cobden; and just as often they Ħave separated after fruitless 
attempts to put their faith into practice. Searching for the reason for 
these failures, the author reviews the long series of efforts to reduce trade 
barriers made at Paris in 1919, at Brussels in 1920, at Genoa În 1922, at 
Geneva in 1923 and 1927, and at London in 1933, ending with the recent 
Van Zeeland mission. In each case, he finds agreement on the principle 
of collaboration—an agreement which is something more than a mere 
polite but platonic interest, and which takes the form of an earnest desire 
to promote international commerce. The problem, says Rappard, is more 
complex, because less exclusively economic, than it appeared to Cobden. 
A scientific study of international economic relations is not sufficient; 
the whole complex pattern of power politics is an inextricable component 
of the problem. The reader, of course, will not consider this an unusually 
revealing or unique conclusion, and may feel with the reviewer that more 
space should have been devoted to a consideration of means for piercing 
the seemingly impregnable circle of political and economic forces.— 
Vurnon A. O'ROURKE. 


In Propaganda from China and Japan (American Council, Institute of 
Pacific Relations, pp. xiv, 118, $1.50), Bruno Lasker and Agnes Roman 
have made a case study in propaganda analysis which should be widely 
read, The authors avoid use of the technical language which sometimes 
obscures the meaning of the propaganda analyst, so that the study can 
be read with interest and profit by the layman. In the words of Mr. Lock- 
wood, who writes an informative foreword, they “have tried simply and 
vividly to picture the case as presented by the two parties, and to dissect 
the character of the appeals” (p. xii). In this they have succeeded. The 
basis of the study is the materials sent out from China and Japan during 
the first six months of the present undeclared war with a view to influenc- 
ing the American attitude toward the struggle. In themselves, and as 
analyzed by the authors, these materials give the reader an indication 
of the views of each country (1) as to what the other is after, and (2) as 
to what each thinks that it is itself attempting to accomplish. Thus some 
of the materials consist of “Propaganda in Information—Given and 
Withheld,” which is the heading of the second chapter. But, in addition 
to information as to the issues involved, the reader is shown clearly to 
what stimuli the Japanese and Chinese think Americans will respond. 
This study of “Propaganda to Affect Attitudes” (the title of the third 
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chapter), as it reveals the attitudes themselves, should interest even those 
readers who are not particularly concerned about the Far East. Finally, 
the authors seek to ascertain, from the propaganda, what China and 
Japan, respectively, would like the United States to do about their strug- 
gle—Harorp M. VINACKE. 
e e 

The system of control certificates established by the British during 
the World War for United States cargoes destined to Germany’s neutral 
neighbors is briefly described in The “Navicert” System During the World 
War (Washington; Carnegie Endowment for International Peace, pp. 
83). The author, H. Ritchie, a former British foreign service officer, gives 
the administrative details of this part of the German blockade system, 
which permitted cargoes destined for these neutral states to receive the 
British placet before leaving the United States, and thus to avoid the 
otherwise compulsory visit and search in British ports. He outlines the 
codperative measures taken by the governments and trade associations 
in the neutral states, indicating in the main their acquiescence in British 
demands. The difficulties of United States shippers with the system are 
described by Ethel C. Phillips in the October, 1983, issue of the American 
Journal of International Law. The last fifty pages of Mr. Ritchie’s book 
consist of annexes. The first is a Command Paper (8145, Misc. 2, 1916) 
describing British measures for blockading Germany; this is followed by 
lists and texts of agreements with neutral governments and private asso- 
ciations accepting British restrictive measures; and last come successive 
British contraband lists, the final one containing over 250 items of un- 
conditional contraband alone, an ominously complete one in a future 
conflict.—Haroitp J. TOBIN. 


Dr. Albert E. Kane’s China, the Powers, and the Washington Conference 
(Commercial Press, Shanghai, pp. vi, 233, $2.00, distributed by Bren- 
tano) covers the historical background of the Powers’ involvement in 
China as well as the treaties signed at Washington in 1921-22. A legiti- 
mate criticism might be that the author has sought to compress too much 
of the record of foreign intervention in China since 1839 into the first 
chapter, which in consequence tends to become sketchy. For the student 
or lay reader who comes fresh to the subject, however, this volume sup- 
plies a setting to the conference which is extremely valuable. Its main: 
chapters deal with the Four-Power and Nine-Power Treaties; issues 
affecting Shantung, Manchuria, and special foreign privileges in China, 
such as extraterritoriality and the conventional tariff, are, however, also 
treated, The author shares ex-Secretary Stimson’s opinion that the Wash- 
ington treaties were interdependent, so that violation of one brought all 
into question. He also feels that the phases of codéperative action by the 
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Powers with respect to China were, even if motivated by selfish aims, 
usually beneficial both to themselves and to China; periods of rivalry 
were disastrous, more especially to China. The book is extensively docu- 
mented; while it does not blaze new fields, it provides a useful compilation 
of contemporary and background materials relating to China at the 
Washington Conference.—T. A. Bisson. e 


Additional proof that the United States is a member of the League 
of Nations in everything but name will be found in a recent study pub- 
lished by the Geneva Research Center under the title The United States, 
League of Nations, and International Labour Organization During 1987 
(pp. 72). This is the eighth annual report on the same subject, edited “by 
a group of Americans in Geneva,” and outlining the scope of America’s 
participation in the non-political, and even the political, activities of the 
League. Extensive as this coöperation has been, it has been even greater 


`- in the work of the International Labour Organization. “It would not be 


an exaggeration to say that the United States, though a newcomer in the 
Organization, is already one of its most influential members.” The Intro- 
duction contains the usual paragraph lamenting the fact that the United 
States is not represented in the League Assembly and Council.— VERNON 
A. O'ROURKE. 


POLITICAL THEORY AND MISCELLANEOUS 


The brief time given to work in political philosophy in the average 
undergraduate curriculum usually does not allow careful study of source 
material, but forces reliance on textbooks. These can never give that 
understanding which comes from a reading of the classics themselves. 
A revised and enlarged edition of Francis W. Coker’s Readings in Political 
Philosophy (Macmillan Co., pp. xvi, 717, $4.00) is, therefore, welcome, 
since it contains adequate selections from some twenty-five thinkers from 
Plato to Bentham, and so constitutes a practicable approach to an unat- 
tainable ideal. The thinkers chosen are those whom scholars would agree 
to be of first-rate significance, while no major movement in the develop- 
ment of European political ideas goes unrepresented. The selections 
bring out the leading concepts of the various authors and reveal their 
style, method, and general thought processes. Professor Coker’s intro- 
ductions to the selections are wisely brief, simply telling in each case 
who the author was and what was his main theme. They thus aid under- 
standing without being obtrusive. Teachers should be especially grateful 
for representative selections from medieval thinkers—above all, for the 
translation of part of Marsiglio’s Defensor Pacis. The careful revision of 
inadequate or antiquated translations of such thinkers as Bodin and 


the uniform use of the best available editions of works is further to be _ 
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commended. As to defects, one may note the following: Plato is repre- 
sented only by The Republic, and Machiavelli by The Prince; the liberal 
thought of eighteenth-century France is but partially covered by Montes- 
quieu and Rousseau; while Paine and Bentham, without Burke, some- 
what misrepresent English thought toward the end of the same era. Such 
omissions may be justified ley considerations of space and of the difficul- 
ties of making selections at once typical and consecutive. Taken as a 
whole, the book is excellent and should prove of great value to the stu- 
dent.—Tstomas I. Coox. 


In Jean Jacques Burlamaqui (University of North Carolina Press, pp. 
viii, 211, $2.50), Dr. Ray Forrest Harvey contends that far too little 
attention has hitherto been given to the man of whom he writes, espe- 
cially by students of American political institutions, the most distinctive 
of which he finds foreshadowed in Principes du droit naturel, published 
in 1747. While Burlamaqui shared many of the theories of the contrac- 
tualists and others, including Montesquieu, it was, according to Dr. 
Harvey, in departing from their teachings that he was led to embody in 
his own doctrine the most characteristic American traditions, notably the 
concept of the pursuit of happiness as one of the inalienable rights of 
man; the separation of the idea of state from that of government; and 
the concept of a government limited by a fundamental law distinct from 
the law of nature and expressed in the form of a written constitution. 
Through this constitution he conceived that both positive and negative 
limitations on government should be imposed: the positive to consist of 
specific grants of power, and the “separation of this delegated authority 
into the three rather generally accepted functions of government,” the 
legislative, the executive, and the judicial, codrdinate with each other; 
the negative to consist of definite restrictions and prohibitions on govern- 
ment. The germ of the American doctrine of judicial review, also, Dr. 
Harvey finds “implicit” in Burlamaqui. More important still, however, 
in the opinion of the author, was Burlamaqui’s conception of man as a 
“political animal,” and of the state, consequently, as natural rather than 
artificial; as well as his insistence that the “binding force of law” lies, 
not in its source, as contract, but, consistently with his idea of happiness 
as an inalienable right, in its content and purpose. Thus, according to 
Dr. Harvey, did Burlamaqui reintroduce into political thinking the con- 
cepts of Plato and Aristotle. Part II of the book is an attempt to show, 
with the presentation of much convincing evidence, the actual influence 
of Burlamaqui’s ideas on the development of American constitutional 
. theory and institutions. In reading this part of the study, one is led to 
wonder whether greater clarity, and therefore greater cogency, might not 
have been secured by somewhat more condensation and brevity. The 
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arrangement of material here, especially as superimposed upon the dis- 
cussion of Part I, produces a somewhat repetitious effect. It is believed 
that this might have been avoided, and that at the same time various 
lesser obscurities and confusions might have been removed by one more 
working over of the material before publication. The book undoubtedly 
throws much light on the history of political thought, and makes a very 
real contribution to the understanding of the intellectual influences be- 
hind American constitutional government.—ELLEN DEBORAH ELLIS. 

To the current literature on the controversial subject of socialism has 
lately been added On the Economic Theory of Socialism (University of 
Minnesota Press, pp. 143, $1.75), by Oscar Lange and Fred M. Taylor. 
The papers included present a technical defense of socialism on the 
grounds of economic theory and practice. Taylor’s paper undertakes to 
demonstrate that the method of guiding production in a socialist state, 
by assuring a citizen a given money income and by authorizing him to 
spend the income as he chooses in buying commodities produced by 
the state, is theoretically sound and practically possible. Lange’s more 
lengthy contribution deals with the same general problem, undertaking, 
however, to refute the contentions of Mises, Hayek, and Robbins, who 
have argued against the theoretical and practical possibility of securing 
a rational allocation of resources in a socialist economy. Lange undertakes 
to show that the problem of the allocation of resources in a socialist 
society is not fundamentally different from that in a competitive capital- 
istic society, and that in both instances the “trial and error” method 
indicates the proper allocation. While the two papers have previously 
been published in scientific journals, the reprinting of them in book form 
makes them more readily accessible. The explanatory introduction by 
Benjamin E. Lippincott, which sketches the main argument of the essays 
for the reader who is not a specialist in economics, is a welcome addition. 
—NATHAN SILVERSTEIN. 


In his History of Social Philosophy (Prentice-Hall, pp. 581, $2.60), 
Charles A. Ellwood attempts to trace the development of speculation 
regarding “human relations, their origin and destiny,” from the time of 
Plato to shortly after the beginning of the twentieth century. His point 
of view is avowedly that of “impartial social science,” and his purpose is 
not only to expound but to “evaluate” the “great currents of social 
thought in our civilization.” By “evaluate,” Professor Ellwood means, 
it appears, “to pass judgment on the truth or falsity of what is essential 
in them...’ One by one, he analyzes the great social philosophies of 
the past, weighs them in the balance, and finds them wanting because 
their basic assumptions are unacceptable for modern “scientific” sociol- 
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ogy. His book stands, therefore, in sharp contrast to such another recent 
work as Professor George Sabine’s History of Political Theory, which 
avoids dismissal as a mere chronicle of the personal insights of its author 
by the simple expedient of recognizing, ab initio, that criticism “cannot 
either rule out or substantiate a postulate.” Save for illuminating chap- 
ters on Turgot, Comte, Summer, and Ward, the volume is to a surpris- 
ing extent a restatement of materials usually included in histories of 
political philosophy; and the student will search the author’s pages in 
vain for a elue to that distinction between social and political philosophy 
which enables him to go so far with the historians of the latter, and yet 
omit from his account such thinkers as—to cite a few conspicuous ex- 
‘amples—Wycliffe, Marsiglio, Occam, Gerson, the Monarchomachs, and 
Engels. That the book belongs to an entirely different realm of discourse 
from Professor Sabine’s may perhaps be inferred from Professor Ellwood’s 
frequent appeals to Mr. Will Durant’s highly successful Story of Philos- 
ophy.—WILLMOORE KENDALL. 


In Essays in Jurisprudence and Legal Philosophy (Soochow University 
Law School, Shanghai, no date, $3.00), John C. H. Wu and M. C. Liang 
have brought together a choice collection of essays exemplifying the legal 
thought of the modern world. The compilers have drawn from legal 
writers of the United States and Europe, while Dr. Wu has contributed 
several essays from his own writings. For the general reader, interested 
in knowing more about the theory of law as set forth by its practitioners, 
the volume is an interesting and convenient handbook. It does not pre- 
tend to be complete or comprehensive, but it is representative. The 
work is divided into five books, with from three to nine essays in each. 
The books are headed as follows: “Meaning of Law and an Analysis of 
Legal Concepts” ; “The End of Law”; “Relations Between Law and Other 
Mental and Social Disciplines”; “The Nature of Judicial Process”; and 
“The Problem of Natural Law.” Each book is thus complete in itself 
in respect to some problem of law, while the essays are so chosen and 
arranged that one leads to the next, until the reader has thumbed and 
read through the volume. Separate paging for each essay reduces the 
convenience of the work to some extent.—ANDREW E. Nuquist. 


In Our Generation; Its Gains and Losses (University of Chicago Press, 
pp. viii, 116, $1.50), the inaugural course of lectures delivered at West- 
minster College, Fulton, Missouri, under the John Findley Green Founda- 
tion, Oscar Douglas Skelton, historian, economist, biographer of Laurier, 
and since 1925 under-secretary of state for external affairs of Canada, 
takes stock of the tendencies affecting international relations and of their 
results, of changes in political organization, and of economic and educa- 
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tional trends since the beginning of the century. Laymen will be grateful 
for this quintessential report of these dramatic decades; professional stu- 
dents of the social process, familiar with the substance, will nevertheless 
appreciate this expert summary; both will enjoy the crisp, clear, aphoristic 
style and the absence of terminological abracadabra. Furthermore, both 
will welcome the author’s conviction ‘that fhe generation to come “will 
maintain and justify democracy.” To his lectures Dr. Skelton brought 
scholarly perspective and mature cosmopolitan judgment. In them will 
be found much wisdom, and therefore few prophecies—Hunry REIFF, 


An ex-civil servant and a prolific writer on philosophical questions, 
Allen Vannerus, has published, in Den Bästa Staten (Stockholm: Bon- 
niers, pp. 240), various papers on ‘such topics as Gierke, Jellinek, Kelsen, 
democracy, parliamentarism, and dictatorship. They are of interest pri- 
marily because they expose the bureaucratic mind in its reaction to 
political theories. Vannerus is not typical in the sense that his kind of per- 
son is frequently encountered in the higher public service of Sweden, but 
he is representative of a type of thinking. What does the bureaucrat hold 
to be the “best state”? One that provides a government which is authori- 
tative and competent. Such a state is possible under a monarchy, but 
the essential feature of the representative law-making body is that it 
should know its state and its conditions. There should be no constitu- 
tional hindrances to dictatorship in emergencies, but there should always 
be limits to the power of the rulers. The ideal of state organization is 
“well-balanced moderation.” These are principles which Vannerus holds 
to be valid for his own country. Sweden is still in the transitional stage, 
because there are many there who share this view of life with its so far 
unplumbed implications—Roy V. PEEL. 
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de la raison et politique de la foi. Pp. 270. Paris: Sirey. 1938. 

Lange, Oskar, and Taylor, Fred M. On the economie theory of socialism. Pp. 150. 
Minneapolis: Univ. of Minn. Press. 1938. 
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Lasker, Bruno, and Roman, Agnes. Propaganda from China and Japan; a case 
study of propaganda analysis. Pp. 184. N.Y.: Inst. of Pacific Rels. 1938. 

Laski, Harold J. A grammar of politics. 4th ed. Pp. 700. London: Allen & Unwin 
1938. 

Lenin, V. I. Selected works. Vol. 9, New economie policy. Pp. 516. N.Y.: Int. 
Pubs. 1938. 

Louis, Paul. Cent cinquante ans de pensée socialiste de Gracchus Babeuf & 
Lénine. Pp. 224. Paris: M. Riviére. 1938. 

Machin, A. G. F. Politics in the world state. Pp. 208. Oxford: World State 
Volunteers. 1938. 

Maritain, Jacques. St. Thomas Aquinas. Tr, by J. F. Scanlan. Pp. 240. London: 
Sheed & Ward. 1938. 

Mitchison, Naomi. The moral basis of polities. Pp. 397. London: Constable. 
1938. 

Mosca, Gaetano. The ruling class. Tr. by Arthur Livingston. N.Y.: McGraw- 
Hill. 1938. j 
_ Müller, Fritz. Caesarismus, Absolutismus und Führung. Pp. 55. Münster 
(Westf.): Gutenberg-Druckerei. 1937. 

Norwood, Joseph W. The Tammany legend. Pp. 248. Boston: Meador. 1938. 

Punshon, E. R. Dictator’s way. Pp. 286. London: Gollancz. 19388. 

Régression des principes de liberté dans les réformes constitutionnelles de cer- 
tains états démocratiques. Pp. 216. Paris: M. Riviére. 1938. 

Rocker, Rudolf. Anarchosyndicalism. Pp. 158. London: Secker & Warburg. 1938. 

Rossi, A. La naissance du fascisme (l'Italie de 1919 à 1922). Paris: Nouvelle 
revue francaise. 1938. 

Thomas, Wendell M. A democratic philosophy. Pp. 148. N.Y.: Correlated Enter- 
prises. 1938. 

Tornay, Stephen C. Ockham; studies and selections. Pp. 215. La Salle (IIL): 
Open Court Pub. Co. 1938. 

Varet, Pierre. Les destinées de l'individu. Pp. 256. Paris: Sirey. 1938. 

Woodhead, Henry G., ed. The China yearbook, 1988. Pp. 618. Chicago: Univ. of 
Chicago Press. 1938. 


Articles 


Capitalism. Can capitalism survive? G. Ripley Cutler. Sewanee Rev. Jan.—Mar., 
Apr.—June, 1938. 
. Can capitalism be saved? John A. Ryan. Social Sci. Apr., 1938. 
. Capitalism without capital. George Soule. Harper’s. June, 1988. 

Civil War. La solidarité des gouvernements légitimes. Joseph Barthélemy. Rev. 
Droit Int. July—Sept., 1937. 

Communism. Communism twenty years after. Lillian Symes. Harper’s. June, 
19388. 











. Areal communist menace. Lawrence Dennis. Am. Mercury. June, 1938. 
Coéperatives. The second three-year expansion plan of the codperative move- 

ment. Y. Yagi. Kyoto Univ. Econ. Rev. Dec., 1937. ` 

. Operations of retail codperatives, 1986. Monthly Labor Rev. May, 1938. 
Democracy. Esquisse de la pensée antidémocratique dans les États-Unis 

d’aujourd’hui. A. Chalufour and S. Desternes. Sciences Pol. Apr., 1938. 

. Legislative control of political extremism in European democracies. 

Karl Loewenstein. Columbia Law Rev. Apr., May, 1938. 

. The American way. Carl Landauer. Harper’s. May, 1938. 
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. One democracy to another. Sir Herbert Gepp. Atlan. Mo. June, 1938. 

Democratic Front. Essence of the democratic front. Alex Bitielman. Building 
the democratic front. Clarence A. Hathaway. Notes on the defense of American 
democracy. Gene Dennis and Gil Green. Some questions concerning the democratic 
front. Gene Dennis. Communist. May, June, 1938. 

Economic Philosophy. Psychology in ecqnomieg. Sam A. Lewisohn. Italian theo- 
© ries of fiscal science. Maria Luisa Boggeri and J. Wilner Sundelson. Pol. Sci. Quar. 
June, 1938. 

Fascism. Fascist penetration in Latin America. Samuel Putnam. Communist. 
May, 1938. 








. If America goes fascist. William Y. Elliott. Am. Mercury. June, 1938. 
History. The poison called history. H.G. Wells. Nine. Cent. May, 1938. 
Hobbes. Thomas Hobbes; myth-builder of the modern world. Carl J. Friedrich. 

Jour. of Soc. Philos. Apr., 1988. l 
Liberalism. The dilemma of liberaltsm. A. T. Mason. Jour. of Soc. Philos. Apr., 

1938. 

Liberty. Mill’s liberty today. Robert C. Binkley. For. Affairs. July, 1938. 
Nihilism. Philosophic nihilism serves reaction. Morris Childs and Frank Meyer. 

Communist. May, 1988. 

Philanthropy. Private giving and public spending. John Crosby Brown. Atlan. 

Mo. June, 1938. 

Planning. Note on technological trends and social planning. Gerhard Meyer. Am. 

Jour. of Sociol. May, 1938. 

Plato. Platonic justice. Hans Kelsen. Ethics. Apr., 1938. 
Political Philosophy. The assumptions of aristocracy. Charles E. Merriam. Am. 

Jour. of Sociol. May, 1938. 

. Bukharin—the path of a traitor, I. V. J. Jerome, Communist. June, 





1938. 





. Mein “Absoluter Idealismus” und Hegel. Julius Binder. Zeitschrift 
gesamte Staatswissenschaft. Vol. 98, no. 3. 1938. 

Population. The population question in eastern Europe. Doreen Warriner. 
Slavonic Rev. Apr., 1938. 
. Germany’s population miracle. Hans Staudinger. Social Research. May, 





1938. 
Poverty. The shifting of poverty. Francis Burgess. Quar. Rev. Apr., 1938. 
Propaganda. The psychology of propaganda. Jean Prévost. Atlan. Mo. May, 
1938. 





. Propaganda for war; model 1938. Lawrence Dennis. Am. Mercury. May, 
1938. : 





. An experimental study of strike propaganda. Selden C. Menefee. Social 
Forces. May, 1938. 
. Does propaganda menace democracy? A debate. Edward L. Bernays 
and Ferdinand Lundberg. Forum. June, 1988. 
Radicalism. The “revolutionary situation” and the middle classes. Eduard 
Heimann. Social Research. May, 1938. 
Recovery. Aspects of the recovery problem. Walther Lederer. Social Research. 
May, 1938. 
Regionalism. Social scientists explore the region. Harry E. Moore. The process 
‘of change from neighborhood to regional organization and its effect on rural life. 
` W. Russell Tylor. Social Forces, May, 1938. 
Separation of Powers. The doctrine of the separation of powers in seventeenth 
century controversies. Maz Radin. Univ. of Pa. Law Rev. June, 1938. 
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Social Philosophy. The social philosophy of the Webbs. Joseph H. . Fichter. 
Catholic World. May, 1988. 

Social Research. New trends in social research; some hypotheses and some socio- 
metric scales. F. Stuart Chapin. Jour. of Educ. Sociol. May, 1938. 
. Conceptual integration and social research. Raymond V. Bowers. Am. 
Sociological Rev. June, 1938. 

Social Science. Why the soci&l sciefices lag behind the physical and biological 
sciences. Joseph Mayer. Scientific Mo. June, 1938. 

Social Security. Unemployment insurance and rigidity of wages. J. A. Estey. 
Social Forces. May, 1938. 

Socialism. Marx and Proudhon. Montgomery Butchart. Criterion. Apr., 1938. 

Socialized Medicine. Revolt in the A.M.A. Howard Stephenson. Current Hist. 
June, 1938. 

Syndicalism, Karl Marx et le syndicalisme. F. Sauvaire-Jourdan. Rev. Pol. et 
Parl. May, 19388. 

Teaching. The use of illustrative materials. Richard C. Spencer. Jour. of Higher 
Educ. Apr., 1938. 

Unemployment. Unemployment and wages; a’ critical review of Mr. Keynes’ 
theory of unemployment. Y. Takata. Kyoto Univ. Econ. Rev. Dec:, 1987. 

Vatican. La souveraineté du Saint-Siège et le droit des gens. Yves de la Brière. 
Rev. Droit Int. July-Sept., 1937. 

Vital Statistics. The physician’s statement of cause of death. A. H. Sellers. Am. 
Jour. of Pub. Health. Apr., 1938. 
. The analysis of vital statistics, I: Marriage statisties. R. R. Kuczynski. 
Economica. May, 1938. 
. Comparability of mortality statistics. Theodore A. Janssen. Jour. Am. 
Statistical Assoc. June, 1988. 











s GOVERNMENT PUBLICATIONS 


MILES O. PRICE 
Law Library, Columbia University 


AMERICAN 


Commerce Department 
Census bureau. Financial statistics of cities having population of over 100,000, 
1936, summary report: Total revenues, government-cost payments, indebtedness, 
assessed valuation, and levies of general property taxes. Washington: Govt. Ptg. 
Off., 1938. 23 p. 10c. 


Congress ; 
Hawaii joint committee. Statehood for Hawaii, hearings, 75th Congress, 2d session, 
pursuant to S. Con. Res. 18, relative to study of subject of statehood and of 
other subjects relating to welfare of Hawaii, October 6-22, 1937. Washington: 
Govt. Ptg. Off., 1938. 735 p. 70c. 
House of representatives. Select committee on government organization. Report to 
accompany S. 3331 (to provide for reorganizing agencies of government, extend- 
ing classified civil service, establishing general auditing office and department of 
welfare, and for other purposes). Washington: Govt. Ptg. Of., 1938. 40 p. 10c. 
(H. rp. 2033, 75th Cong., 3d. sess.) 
Patents committee. Science, art, and literature department. (Hearings on resolu- 
tions for establishment of executive department to be known as department of 
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science, art, and literature.) Washington: Govt. Pig. OF., 1938. 2 pts. (80c and 
450; 804 p. in all.) 

Senate. Civil service committee. To pevai discrimination in legal appointments 
and promotions, hearings before subcommittee, 75th Cong., 3d sess, on S. 3450, 
to prevent discrimination against graduates of certain schools in making of 
appointments to government positions, qualifications for which include legal 
training or legal experience. Washington? Govt. Ptg. Off., 1938. 11 p. 5c. 
Foreign relations committee. Rules to govern liability of vessels when col- 
lisions occur between them, hearings before subcommittee, 75th Congress, 3d 
session, on international convention for unification of certain rules to govern 
liability of vessels when collisions occur between them, and protocol thereto, both 
signed at Brussels on Sept. 23, 1910; Jan. 10-14, 1938. Washington: Govt. Ptg. 
Off., 1938. 456 p. 45c. 

Judiciary committee. Additional judges for Federal courts, hearings before 
subcommittee. 75th Congress, 3d session, on S. 3233, to provide for appointment 
of additional judges'in accordance with recommendations of Judicial Conference 
as supplemented by recommendation of Attorney-General. Washington: Govt. 
Ptg. Off., 1988. 219 p. 30c. 

Equal rights for men and women, hearings before subcommittee, 75th 
Congress, 3d session, on 8. J. Res. 65, proposing amendment to Constitution of 
, United States relative to equal rights for men and women, supplemental state- 
ments... Washington: Govt. Ptg. Off., 1938. pt. 2, 173-197 p. 5c. 

United States court of appeals for administration, hearings before sub- 
committee, 75th Congress, 3d session, on S. 3676, to establish United States 
court of appeals for administration to receive, decide, and expedite appeals from 
Federal commissions, administrative authorities, and tribunals in which the 
United States is a party or has interest. Washington: Govt. Ptg. Off., 1938. pts. 
1-2, 1-111 p. 20e. 

Military affairs commitiee. To draft use of money in time of war, hearings 
before subcommittee, 75th Congress, 3d session, on S. 2911, to promote peace 
and national defense through more equal distribution of burdens of war by draft- 
ing use of money according to ability to lend to the Government. Washington: 
Govt. Ptg. Off., 1938. 40 p. 10c. 

















Constitution Sesquicentennial Commission 

Broadsides relating to the ratification of the Constitution and the formation of 
the government of the United States, from historical societies and libraries; 
political discussions, official acts, newspaper supplements, and election cards. 
Washington: Govt. Ptg. Off. 12 p. (This is a catalog and price list of photostatic 
copies of this material, the same size as the originals. The set of 75 is sold (99 
sheets) for $25.00, with a special price to libraries. Sold separately at 385c per 
sheet.) 


Interior Department 


Education office. Good references on educating for international understanding; 
compiled by Marguerite R. Hyde. Washington: Govt. Ptg. Off., 1938. 16 p. 
(Bibliography 56). 


Library of Congress 


Bibliography division. List of references on tax exemption of securities (supple- 
mentary to mimeographed list, Nov. 30, 1931); compiled by Grace Hadley Fuller. 
Washington, 1938. 15 p. (processed; free to institutions). 





842 THE AMERICAN POLITICAL SCIENCE REVIEW 





Supreme court issue, selected list of references; compiled by Florence 8. 
Hellman, acting chief bibliographer. Washington, 1938. 42 p. (processed; free to 
institutions). 


National Emergency Council 
The Council is issuing, in mimeographed form, directories of federal and state 
departments in each of the various states. Each directory contains from thirty 
to fifty pages, and is free. 


President’s Committee on Administrative Management 
The exercise of rule-making power and the preparation of proposed legislative 
measures by administrative departments. 1. The exercise of rule-making power, 
by James Hart; 2. The preparation of proposed legislative measures by adminis- 
trative departments, by Edwin E. Witte. (Studies on administrative manage- 
ment in the government of the United States. Number V.) Washington: Govt. 
Ptg. Of., 1987. 66 p. 20c. 


State Department 
Our foreign policy, address,by Cordell Hull, Secretary of State... Washington: 
Govt. Ptg. Off., 1988. 17 p. 5c. (Publication 1146). 
International traffic in arms, laws and regulations administered by secretary of 
state governing international traffic in arms, ammunition, and implements of 
war and other munitions of war. 5th edition. Washington: Govt. Ptg. Off., 1938. 
40 p. 10c. (Publication 1147). 
Foreign relations, international law digest, and other State Department publica- 
tions; reprinted from Department of State appropriation bill for 1939, hearings 
before subcommittee of committee on appropriations, House of representatives, 
75th Congress, 3d session, on Department of State appropriation bill for 1939. 
Washington: Govt. Ptg. Off., 1938. 938-123 p. (Publication 1151). 
Foreign service list. April 1, 1988. Washington: Govt. Ptg. Off., 1988. 95 p. 15c. 
International (Canadian) boundary commissions. Joint report upon survey and 
demarcation of boundary between United States and Canada from Gulf of Geor- 
gia to northwesternmost point of Lake of the Woods, in accordance with provi- 
sions of Arts. 6 and 7 of treaty signed at Washington, April 11, 1908, and Arts. 
l, 2, and 4 of treaty signed at Washington, Feb. 24, 1925 (with bibliography). 
Washington: Govt. Ptg. Off., 1937. 477 p. il. pl. $2.00. 


Tariff Commission 
Trade agreement between the United States and the Czechoslovak republic. 
Washington: 1938. 256 p. (processed). 


Treasury Department 
Public debt service. Compilation of principal laws of United States relating to 
public debt, to which is added 2d liberty bond act, as amended, in effect Jan. 1, 
1938; comp. in office of general counsel for department of treasury in collabora- 
tion with commissioner of public debt. Washington: Govt. Ptg. Of., 1938. 143 p. 
20c. i 


STATE AND TERRITORIAL 
GEORGIA 


University of Georgia, Aihens. Division of Publications. The state legislature, two 
houses or one? By Merritt B. Pound. Athens, 1938. 31 p. 40c. 


rary 


he 
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INDIANA 


Indiana University, Bloomington. A bibliography of British history (1700-1715), 
with special reference to the reign of Queen Anne. Volume II. 1708-1715. By 
-William Thomas Morgan... assisted by Chloe Siner Morgan. Bloomington, 
. 1937. 685 p. 
KANSAS À 5 

Legislative council. Research department, Finances of state institutions. Prelimin- 
ary summary tables for fiscal years 1911—1936, covering charitable and correc- 
tional institutions under the state board of administrations. Topeka, 1937. 17 p. 
(mim.) 





State administrative reorganization; summary of departmental reorgani- 
zation... Topeka, 1937. 18 p. (mim.) 

The Kansas retail sales tax fund. Collection experience under the sales 
compensating and beer taxes;... Topeka, 1938. viii, 20 p. (mim.) 

Social welfare costs in 1938. Analysis of state-county participation under 
present law and other methods of distributing funds . . . Topeka, 1938. vii, 9 p. 
(mim.) 








LOUISIANA 


State university. Bureau of government research. The reorganization and consolida- 
tion of state administration in Louisiana, Baton Rouge, 1937. 270 p. 


MASSACHUSETTS 


The Massachusetts legislature has appointed a number of so-called special com- 
missions to investigate the operation of several classes of laws, and to suggest 
changes. Reports seen are those on laws relating to transportation of property 
by motor vehicle (Senate doc. no. 99); to study laws regulating promotion and 
sale of securities (House doc. 571); laws relative to the Boston port authority and 
the production and development of the commerce of the port of Boston (House 
doc. 209); and laws relating to the promotion of equality of bargaining power 
between employer and employee (House doc. 278). 


MICHIGAN 


University of Michigan, Ann Arbor. School of law. Ratification of the twenty-first 
amendment to the Constitution of the United States; state convention records 
and laws, compiled by Everett Somerville Brown ... Ann Arbor, University of 
Michigan press, 1938. 718 p. (University of Michigan Publications. Law. Vol. 
vii). 

NEW YORK 


Board of statutory consolidation of the City of New York. Report . .. to the legis- 
lature of the state of New York, 1937. Albany, 1938. 205 p. illus., fold. charts. 
(Legislative doc., 1938, no. 56.) 

Constitutional convention. In addition to the twelve volumes published by the 
constitutional convention committee, listed in the preceding issue of the Rrvinw 
(a full set sells for $25.00), the Convention has published, in the form of bills, 
all the proposed constitutional amendments, numbering several hundred. 
Whether these will later be compiled and published in book form is not yet known. 
The Convention is also publishing a “Record,” which gives the text of pro- 
ceedings, including all debates. In view of the growing tendency of courts to con- 
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sider intent in construing statutes, the record is most important. The Record for 
the first twenty-two sessions (up to May 26, 1938, inclusive) has already been 
published as a cumulated pamphlet of 293 pages; the issues for subsequent meet- 
ings are coming out separately, one for each session. 


Legislature. Joint legislative committee on state fiscal policies. Report ... Albany, 
1937. 275 p. (Legislative doc. 1938, no. 41). 
e e 
OREGON 


State planning board, Portland. Metropolitan and county planning. County and 
communityeplanning in Oregon, by Dr. Philip A. Parsons. Portland, 1937. 18 p. 
(mim.) 


PENNSYLVANIA 


General Assembly. Joint legislative commission on interstate coöperation. Report. 
Harrisburg, 1937. 65 p. i 


State planning board. Municipal borrowing power, debts, and unemployment. 
Harrisburg, 1937. 18 p. (mim.) 


VIRGINIA 


Advisory legislative council. Compensation and retirement of judges. Report to 
the governor of Virginia containing findings and recommendations of the Virginia 
advisory legislative council. Richmond, 1988. 60 p. 

Commission on county government. Statement of the Virginia commission on 
county government ... Richmond, 1988. 7 p. 

Commission on old age assistance. Report on the proposed retirement system for 
employees. Richmond, 1938. 69 p. 


FOREIGN AND INTERNATIONAL 
ARGENTINA i 


Camara de diputados. El poder legislativo de la nacion Argentina. Tomo 1, parte 
1. Buenos Aires, 1937. 


Camara de senadores. Represion del comunismo. Informe y replica. Buenos Aires. 
1987. 184 p. 


BRAZIL 


Relacoes exteriores, Ministerio das. Actos internacionaes vigentes no Brasil. 2d 
ed. 2 v. Rio do Janeiro, 1937. 

Prefeitura municipal de São Paulo. Repertório geral da Biblioteca do Departa- 
mento jurídico. 1. Catálogo onomástico. São Paulo, 1938. 304 p. (Primarily a 
law catalog, but ċontains material of interest to political scientists.) 


COLOMBIA 


Senado. Proyecto de ley sobre codificación de la legislación del trabajo, y exposi- 
ción de motivos. Bogotá, Imp. Nac., 1937. 69 p. 

Relaciones exteriores, Ministro de. Memoria al congreso de 1937. Bogotá, n.d., 
359 p. 

Policia nacional. Codificación de las leyes y disposiciones ejecutivas sobre extran- 
jeros, por Jose Birchenal. Bogotá, Imp. Nac., 1937. 145 p. (2d. ed.) 


GERMANY 


Reichskanzler. Reden des führers am parteitag der arbeit 1937. Berlin, 1938. 
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HONDURAS 


Relaciones exteriores, Secretaria de. Limites entre Honduras y Nicaragua. Inci- 
dente suscitado por Nicaragua. 2d. ed. Tegucigalpa, Talleres Tip. Nac., 1938. 
155 p., maps. 

Limites entre Honduras y Nicaragua. Replica al alegato de Nicaragua, 
presentada 4 su Majestad Católica el Rey de España en calidad de arbitro por los 
representantes de la Repca. de Honduras. 2d. ed. Tegucigalpa, Papeleria e Imp. 
Calderon, 1938. 196 p. 

Algunos documentos sobre la soberania y posesión ejercidas por Honduras 
en la território de la Mosquitia que la disputa Nicaragua, 1894-1937. v. 1. Tegu- 
cigalpa, Talleres Tip-Lito, Nac., 1938. 110 p. 

Limites deffnitivos entre Honduras y Nicaragua, por Antonio Bermúdez 
M. Tegucigalpa, Talleres Tip. Nac., 1938. 112 p., map. 











MEXICO 7 


Presidente. Messages to the Mexican nation on the oil situation. Mexico, D.F., 
1938. 

Notas diplomáticas cruzadas entre los gobiernos de México y de la Gran Bretaña 
con mótivo de la expropriacion de la industria petrolera. Mexico, D.F., 1938. 


RUMANIA 


Constitution du 27 février 1938. Bucarest, 1938. 20 p. 
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The Theory of Investment Value 
By JoHN BuRR WILLIAMS 


“Careful reading of Mr. Williams’ book will leave one certain of two things— 
that investment value can be scientifically determined, and that capitalism as we 
know it is not necessarily permanent. ... . His conclusions as to trends of public 
thought are fully as interesting as his method of determining investment value.” 
—Hartford Times. $5.00 





Business and Modern Society 
Edited by Matcotm P. McNair and Howarp T. Lewis 


“These papers are of extreme interest as they concern a field which is now 
recognized by industry as being of major importance to the successful conduct 
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A Study of Fluid Milk Prices 
By JOHN M. CassELs 
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nomic situation for a given commodity in well-rounded style.”—Journal of 
American Statistical Association. “Should be of special interest to teachers of 
agricultural marketing, those engaged in price research, and to managers and 
accountants in milk marketing associations and milk distributing companies.” 
—Journal of Marketing. HARVARD ECONOMIC STUDIES, 54. $4.00 


Location Theory and the Shoe and Leather Industries 
By Epcar M. Hoover, JR. 


“Probably the best book at the present time in English on this subject.”— 
American Economic Review. “In the realistic analysis of the two industries treated 
there is a wealth of material, and the important factors emerge very clearly from 
a framework of historical description.” —Economice Journal. HARVARD ECONOMIC 
STUDIES, 55. $3.50 


Federal Subsidies to the Provincial Governments 


in Canada 
By JAMES A. MAXWELL 


“Should be made compulsory reading for the members of all Canadian govern- 
ments both federal and provincial. .. . A most timely, suggestive, and provoc- 
ative book.” —Canadian Historical Review. “A notable contribution to the 
neglected field of Canadian public finance, and a useful addition to the broader 
literature of federal politics and finance.” —Journal of American Statistical As- 
sociation. HARVARD ECONOMIC STUDIES, 56. $3.00 
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1909, and Aug., 1910, $10 each; Nov., 1908, Feb., May, Aug., and Nov., 1909, 
Aug., 1910, and Nov. 1911, $3.00 each; Nov., 1907, May, 1908, $2.00 each. 
Vols. XI-XXV (1917-1931) $1.26 each, except Feb., 1928, and Nov., 1929, 
$3.00 each; Feb. and Aug., 1917, Nov., 1924, Feb. and Nov., 1925, Feb., May, 
and Nov., 1927, Nov., 1928, May and Aug., 1929, Nov., 1930, and Feb., 1931, 
$1.50 each. Vols. XXVI and following, single numbers, $1.00 each, except 
Feb., 1932, June, 1934, Feb., Apr., June, Aug., and Oct., 1935, $1.50 each; Feb. 
and Dec., 1934, Dec., 1935, Feb., Apr., June, Aug., Oct., and Dec., 1936, $3.00 
each. General Index, Vols. I-XX, $2.00. Complete volumes VI-X, XII-XX, 
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The London School of Economics and Political Science publishes four times a 


year, in March, June, September, and December, a journal devoted to research 
in Political Science, Sociology, International Relations, Law in its bearing 
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In addition to articles and book reviews, POLITICA also contains two series 
of notes, which appear in alternate issues, on important events of the past six 
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I. INTRODUCTION 


The purpose of this paper is a re-examination of the thesis set 
forth by Otto von Gierke: that in medieval political theory there 
were certain organic tendencies which, because the jurists failed 
to develop the concept of the real personality of the group, ulti- 
mately gave way to an atomistic construction of the state. The 
paper is not concerned with the actual structure of medieval so- 
ciety, nor with the legal concepts of jurists, but with the theoretical 
doctrines of the publicists which Gierke interprets in that section 
of Das deutsche Genossenschaftsrecht which, in Maitland’s transla- 
tion,’ has become a classic for students of political theory. It is 
my contention that, while his treatment of subordinate issues of 
medieval political theory is often masterly, Gierke’s main theses in 
regard to the medieval concepts of the nature of the group, the 
relation of officers to the group, and the relation of groups to one 
another are fundamentally inaccurate. 

To Gierke, the most interesting aspect of medieval political 
theory was “an internal contest, which in the history of ideas was 
of more importance than all the external differences between par- 







y, 
ta 


tisans: namely, the contest between properly medieval and ‘an- - 


tique-modern’ thought.’” “Properly medieval” thought, in Gierke’s 
analysis, ‘‘starts from the whole, but ascribes an intrinsic value to 
every partial whole down to and including the individual.” Thus 
it sees the world as an hierarchic structure of entities, each of which, 


whether a single individual or a group, is an organic: unity, with — 


1 Otto Gierke, Political Theories of the Middle ‘Age, tr. F. W. Maitland (Cam- 
bridge, 1900). 2 Ibid., p. 3. 3 Ibid., p. Ë 
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“a, final cause of its own.’’* Each of these organic units is made up 
of members with varying functions, through which the unity of the 
whole acts directly.’ Each is at the same time a whole comprising 
lesser partial wholes, and a part comprehended in some larger 
whole. For political theory, the highest and most inclusive group 
is mankind—whose unity’ is given outward form in Church and 
Empire—although mankind is itself but a part in the organic whole 
of the universe. The unity of this most comprehensive social com- 
munity is “neither absolute nor exclusive”; it prevails “only up 
to those limits within which unity is demanded by the oneness of 
the aim or object of mankind.’’? This principle, repeated in every 
case in which parts are united in a whole, allows a reconciliation 
of the independence of the part with the dominance of the whole.® 
Although “properly medieval” theory “starts from-the whole,” and 
“sets the whole before the parts,” the whole does not entirely ab- 
sorb the parts; thus for all its organic character, in which it re- 
sembles antique thought, medieval theory also holds out its hand 
to modern theories of natural law by proclaiming “the intrinsic . 
and aboriginal rights of the individual.’’® 

This federal reconciliation of larger and smaller groups, and the 
organic unity of all groups in the series, which Gierke announces 
as characteristics of “properly medieval” theory, strongly resemble 
the main features of his own Genossenschafistheorie.1° The medieval 
theory, however, failed to take the last step which Gierke regarded 
as its logical fulfilment: the ascription of real personality to the 
organic group. From this failure, Gierke contends, there ultimately 
resulted the victory of the ‘‘antique-modern”’ tendencies of medie- 
val thought: the tendency to concentrate all group life in the state, 
to dissolve the concept, of universal empire into that of a plurality 
of independent states, to base the state on a mere contract among 
individuals, to substitute for the delicate medieval harmony an 
antithesis between individual and group, and, in brief, to reduce 
all social theory to the mechanical relations of an atomistic in- 
dividualism." 

4 Ibid., p. 21. 5 Ibid., p. 28. 6 Ibid., p. 10. 1 Ibid., p. 20. 

8 Ibid., p. 21; Gierke, Johannes Alihusius (Breslau, 1902), pp. 226-227. 

2? Political Theories of the Middle Age, p. 7. 

10 For which, cf. especially Die Grundbegriffe des Staatsrechis and Das Wesen 
der menschlichen Verbände. The chief part of these two works is translated as an 
appendix to John D. Lewis, The Genossenschaftstheorie of Olto von Gierke (University 


of Wisconsin Studies, 1935), pp. 189-185. 
1i Political Theories of the Middle Age, pp. 29-80, 67-68; ch. 10. 
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This interpretation has been challenged by Maurice De Wulf” 
on the basis of his intimate and authoritative knowledge of the 
fundamental ideas of scholastic philosophy. De Wulf argues that 
it was an axiom of medieval philosophy that “nothing exists except 
the individual;” that only the individual was conceived to have 
moral value and a moral destiny; that the group was clearly under- 
stood to be merely the instrument by which the individual realized 
his end; that its unity was as clearly understood to be a merely 
external and functional unity—a “unity of order;” and that, there- 
fore, the failure of medieval theory to attribute real personality 
to the group is no cause for surprise or regret, but the logical out- 
come of individualistic premises and “a triumph of sane reasoning 
and good sense.’ Unfortunately, De Wulf’s statement of this 
thesis is not widely known among students of political thought; 
moreover, it is only scantily documented by references to medieval 
publicists and does not cover all of Gierke’s assertions. 

The wide divergence between these two interpretations suggests 
the desirability of reopening the question of the “organic” tend- 
encies in medieval political thought. 


II. THE PURPOSE OF THE GROUP 


We may first inquire whether Gierke was correct in asserting 
that medieval theory conceived the group as having an end of its 
own distinct from the ends of its individual members. ‘Properly 
medieval” theory, Gierke claimed, saw “every being—whether a 
joint-being (community) or a single-being—as both a part and a 
whole: a part determined by the final cause of the universe, and a 
whole with a final cause of its own.’ “In the universal whole, 
mankind is one partial whole with a final cause of its own which 
is distinct from the final causes of individuals and from those of 
other communities.” Each partial body within Church and Em- 
pire ‘‘has a final cause of its own.’’6 

For these important statements, Gierke gives very few references. 
The first is not footnoted; to support the second and third, he 
refers to Dante, to Nicholas of Cusa, and to Antonius Rosellinus. 

The relevant quotations from Dante are the following: 


2 “TE Individu et le Groupe dans la Scolastique du XIIe Siècle,” in Revue N éo- 
Scolastique de Philosophie, XXII (1920), 341-357. This essay is repeated with little 
change in De Wulf, Philosophy and Civilization in the Middle Ages (Princeton, 1922), 
ch. 10. 13 Ibid., p. 350. 

1 Political Theories of the Middle Age, p. 7. 

16 Ibid., p. 10. 16 Ibid., p. 21. 
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,.. It should be noticed that even as there is one end for which nature 
produces the thumb; and another different end for which she produces 
the whole hand; and again another, differing from both, for the arm; and 
another, different from all these, for the entire man; so there is one end 
for which God made the household; another for the village; another for 
the city; and another for the kingdom; and, finally, a last end for which 
the eternal God . . . brings iato being universally the human race... . 
There is, therefore, some proper function for humanity as a whole, to 
which the universal multitude of men is ordained, to which, indeed, 
neither ong man, nor one village, nor one city, nor a particular kingdom 
can attain. What that may be would be manifest if one should consider 
the ultimate potency of mankind as a whole.... It appears that the 
ultimate potency of mankind as such is the intellective potency.... 
And because all that potency can not be brought into act at one time 
by one man, nor by any of the particular communities distinguished 
above, it is necessary that there be a great multitude of the human race, 
through which all this potency may indeed be brought into act.” 


Dante proceeds to show that even as the individual needs peace 
for the rational life, so also does the human race; and therefore it 
should be organized into a universal Empire, which alone would 
be an adequate means to such peace.'® In another passage, he lists 
the ends of the various partial communities: the household, “whose 
end it is to prepare its members for living well”; the village, “whose 
end is the due protection of persons and property” ; the city,“‘whose 
end is the good and sufficient life’; the kingdom, ‘“‘whose end is 
the same as that of the city, with greater security of tranquillity.” 

It seems obvious that the ends listed for partial groups are simply 
so many kinds or degrees of service to the ethical destinies of in- 
dividuals; while the end of mankind, “to bring into act the full 
potency of reason,” is the end which, in Thomist philosophy, was 
seen as the ultimate end of all individuals as human beings.” It is 
clear that in spite of his loose analogy to parts of the human body, 
Dante’s concept of mankind was a collective concept, and the 
end “to which the universal multitude of men is ordained” is the 
common end of individuals. 

The chapter from Antonius Rosellinus* is an argument for 
monarchy which follows Dante’s argument rather closely. Antonius 


17 Dante, De Monarchia (Tuite le Opere, ed. E. Moore, Oxford, 1904, pp. 341- 
376), bk. 1, ch. 3. 18 Ibid., bk. 1, ch. 4. 1 Tbid., bk. 1, ch. 5. 

20 Cf, Aquinas, Summa Theologica, Ia, Iae, qs. 1-8; Etienne Gilson, The Philos- 
ophy of St. Thomas Aquinas (2nd ed., Cambridge, 1929), ch. 16. 

21 Antonius Rosellinus, Monarchia, s. de potestate imperatoris et papae (Goldast, 
Monarchia, vol. I, pp. 252-556), pt. 2, ch. 6. Maitland’s translation erroneously 
gives this reference as pt. 1, ch. 6. 


uy? 
B 
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cites the household, the village, the city, the kingdom, the “whole 
earth,” and various ecclesiastical units, as bodies ruled by one 
head; but, unlike Dante, he does not refer to the ends of these 
groups. From Aristotle’s saying, “Parts and the order of parts are 
to the whole as to an end, this end being better than the parts 
themselves which are ordained to the end,” he deduces that mon- 
archy must also be appropriate to the whole. Then follows the 
argument that, since the entire human race is a part ofthe crea- 
tures of God,” which are ruled by one God, the human race should 
follow the same pattern of monarchic rule. It seems clear that 
Antonius, like Dante, sees the universe as an hierarchy of groups 
to which monarchic rule is appropriate; but there is no hint that 
the end of mankind—or, for that matter, of the universe—is any- 
thing other than the end of the totality of its members. Nothing 
else in this chapter is remotely relevant to the subject. 

Finally, the section from Nicholas of Cusa? has nothing to do 
with the ends of communities. It deals with the theme that the 
officers of the Church, and the pope in particular, should not try 
to usurp one another’s functions, since the well-being of the Church 
depends on the autonomy of each officer in his sphere. 

Apparently Gierke’s discovery of ends for communities distinct 
from the ends of their members is founded on very doubtful evi- 
dence. Is there any evidence of the contrary point of view? 

In the first place, we have Aquinas’ definite statement that “the 
end of the multitude must be considered the same as the end of 
one man,” and his demonstration that the end of a congregated 
multitude, like that of the individual, is not a virtuous life for its 
own sake, but “through the virtuous life to attain to the enjoyment 
of God.” 

Other descriptions of the ends of communities are similarly con- 
cerned with usefulness to individuals. Some emphasize the state 
as the instrument for the coercion of wrongdoers and the mainte- 
nance of peace and justice; others, following the more positive 
view of Aristotle, describe the purpose of the state to be “not 

22 Nicholas of Cusa, De Concordantia Catholica (Bonn, 1928), bk. 2, chs. 27-28. 

233 Aquinas, De Rebus Publicis et Principum Institutione [better known as De 
Regimine Principum) (Leyden, 1643), bk. 1, ch. 14. 

2 ‘This emphasis derived from the Stoic and patristic tradition, and was there- 
fore common to most pre-scholastic writers and some later writers. Cf., e.g., Aeneas 


Sylvius, De Ortu et Authoritate Imperii Romani (Goldast, vol. II, pp. 1558-1566), 
ch. 2. 
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merely living, but living well,” ” or “the perfect sufficiency of life,” 
a purpose which is attained not merely through the coercive power 
of the state, but also through the organized coöperation which 
makes available to mankind the material and spiritual requisites 
of ethical development. : 

It is scarcely necessary fo gather evidence to show that the end 
of the Church was similarly the service of individual ends; Gierke 
has no references to the contrary; and one may therefore simply 
refer to Troeltsch, who, although he describes the Church as, in 
some ways, an organic group, nevertheless emphasizes that the 
organic structure of the Christian society differs from what he 
conceives—I think, not accurately—to be that of the Platonic 
ideal. For Plato, Troeltsch asserts, 


. . society realizes an idea of harmony and of the supremacy of the 
highest spiritual values over Nature; it only does this, however, in 
general; in particular, it makes use of individuals for the realization of 
this ideal value, leaving it a matter of entire indifference whether each 
individual himself has an actual share in the value which is represented 
by the whole. 


With this he contrasts the Christian-organic idea, 


according to which everything depends on the individual sharing in the 
ey of the spiritual personal life which is to be realized through the 
whole.? 


In what sense, then, are we to understand the frequent medieval 
assertion that the common good should be preferred to the good of 
the individual? We may begin with Aquinas comment on a fre- 
quently-cited saying of Aristotle’s: 


For if the good of the individual and of the state is the same, it seems 
greater and more perfect to further and preserve that of the state. For 
it is indeed lovely to seek the good of one man only, but better and more 
divine to further that of a people and of states. 


Aquinas explains: 


He shows that the political good is the more principal, from the ratio itself 
of a proper end. For it is manifest that any cause is prior and more im- 


26 Marsiglio of Padua, Defensor Pacis (ed. C. W. Prévité-Orton, Cambridge, 
1928), bk. 1, ch. 4, sec. 2. 

28 Aquinas, Commentary on Nicomachean Ethics (Opera, Parma ed., vol. XXI), 
bk. I, lectio 1; cf. also Aegidius Romanus, De Regimine Principum (Rome, 1482), 
bk. 3, pt. 1, ch. 2; bk. 3, pt. 2, ch. 32; John of Paris, De Potestate Regia et Papali 
(Goldast, vol. II, pp. 108-147), ch. 1. 

27 Ernst Troeltsch, The Social Teachings of the Christian Churches (tr. O. Wyon, 
New York, 1931), Vol. I, p. 299. 
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portant, in proportion as it extends itself to more things. Whence also 
the good, which has the ratio of a final cause, is more important in pro- 
portion as it extends itself to more things. And therefore, if the good of 
the individual and of the whole state is the same, it seems much greater 
and more perfect to further and preserve the good of the whole state than 
the good of one man.?8 


If this is organic theory, Bentham i8 the prince of organicists. 

In no instance of the use of the term “common good,” so far as 
I can discover, has it any meaning other than “the good common 
to the individual members.” Such a phrase is often used inter- 
changeably with “the common good.’ The principle of the su- 
periority of the common good to the good of the individual is used 
in two contexts: the duty of the ruler to subordinate his private 
ends to the good of the community,*° and the duty of any individual 
to make material sacrifices for the greater good of the whole.* Both 
these uses are entirely consistent with an individualistic and quan- 
titative interpretation. 

In short, on this question of the relation of the ends of groups to 
the ends of individuals, I have been unable to find any evidence 
which clearly supports Gierke’s interpretation, and, on the con- 
trary, considerable evidence to support De Wulf’s contention that 
medieval thinkers recognized no destiny except the destiny of in- 
dividuals, assigned no purpose to the state or other social groups 
except the service of individual ends, and understood the “common 
good” as equivalent to the good of a totality of individuals. 


III, THE UNITY OF THE GROUP 


We may now ask how medieval thinkers conceived the unity 
of the political group. Was it, as Gierke says, the unity of “an 
organic whole,” “a single being”??? 


28 Aquinas, Commentary on Nicomachean Ethics, bk. 1, lectio 2. 

29 Cf., e. g., Aegidius Romanus, op. cii, bk. 3, pt. 2, ch. 2; Occam, Dialogus 
(Goldast, vol. II, pp. 398-957), pt. 3, tr. 1, bk. 2, ch. 6; Dante, op. cit., bk. 2, ch. 5. 
An interesting example of the quantitative interpretation of the common good is 
found in Occam, who justifies the granting of privileges to individuals on the 
ground that, since a private person or particular college is a part of the whole com- 
munity, “the good of any private person or particular college is the good of the 
whole community.” Op. cit., pt. 3, tr. 2, bk. 2, ch. 27. 

30 For an extreme statement of this commonplace idea, see Aegidius Romanus, 
op. cii., bk. 3, pt. 2, ch. 26. Cf. also the references in Political Theory of the Middle 
Age, n. 124. 

31 This doctrine is less common, but equally consistent with medieval premises. 
For a vigorous statement, see Aeneas Sylvius, op. cit., chs. 17-18. Cf. also Dante, 
op. cit., bk. 2, ch. 8. 32 Political Theories of the Middle Age, p. 68. 
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From what has been said above, we may describe the political 
group envisaged by medieval publicists as unified through an end 
common to all its members. Secondly, the group is unified by sub- 
mission to a unitary will directing it to the common end: the will 
of the ruler. Far from positing an inherent unity of will in the com- 
munity—or even the spontaneous agreement of wills assumed by 
democratic theorists—medieval thinkers agree that, without the 
will of the ruler as the unifying principle, the multitude would be 
“dispersed in all directions.” No one puts this more strongly than 
Dante: 


Concord is a uniform movement of several wills... . For even as, if 
they did this voluntarily, we should gall several lumps of earth con- 
cordant because they all fall to the center, and several flames concordant 
because they all ascend to the circumference, even so we call several men 
concordant when they are moved at the same time in accordance with a 
will toward one end, an end which is formally present in their wills... . 
For the volitional faculty is a certain potency, and the species of appre- 
hended good is its form, and this form, like other forms, being one, is mul- 
tiplied in itself according to the multiplicity of the receiving matter... . 

All concord depends on unity existing in the wills; mankind at its 
best is a kind of concord. ... Therefore, for mankind to be at its best 
depends upon unity among wills. But this unity can not exist unless there 
be one will, the mistress and regulator of all the others unto unity. ... 
Nor can that one will exist, unless there-be one prince over all, whose 
will can be the mistress and regulator of all the others.” 


Another vigorous statement of the same idea is found in Aquinas: 


It is necessary that there be among men something through which the 
multitude may be ruled. For when there exist many men, and each looks 
out for what is suitable for himself, the multitude would be dispersed in 
diverse directions, unless there were someone having the care of that 
which pertains to the good of the multitude, . . . Moreover, this is based 
on reason: for there is a distinction between that which is private and 
that which is common. According to private ends men differ, but in a 
common end they are united; now diverse ends have diverse causes, 
Therefore, besides that which moves to the private good of each indivi- 
dual, it is fitting that there be something which moves toward the com- 
mon good of the many.™ 


Thus the absence of any unity in the group except the unity of 
the common end is made the very basis of the medieval argument 
for monarchy. But it was also a first assumption of those who 


33 Dante, op. cit., bk. 1, ch. 15. 

3 Aquinas, De Regimine Principum, bk. 1, ch. 1. This statement is repeated in 
a not very clear condensation by John of Paris, op. cit., ch. 1. 

% This is very different from Gierke’s statement (Political Theories of the Middle 
Age, pp. 31-32) that the ruler was needed to “represent” the unity which was the 
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advocated other forms of government, and who therefore were 
concerned to show that a plurality of rulers was not inconsistent 
with a unity of directing will.** In the mixed polity, which was per- 
haps the medieval favorite after monarchy, the principle of unity 
was still provided by a one-man executive.” 

The unity of the state thus achieved vas defined by Aquinas and 
Marsiglio as a “unity of order.” This type of unity Aquinas care- 
fully distinguished from unity in its absolute sense (simpliciter) : 


Moreover, it ought to be known that this whole which a civil multitude 
or domestic family is has only the unity of order, according to which it 
is not one in the absolute sense. And therefore a part of this whole can 
have an operation which is not the operation of the whole, even as a 
soldier in the army has an operation which is not that of the whole army. 
Nevertheless the whole itself also has some operation which does not 
belong to any one of the parts, but to the whole, as a battle belongs to the 
whole army. And the towing of a boat is an operation of the many who 
tow the boat. Now there is a kind of whole which has unity not only by 
order but by composition or connection, or even by continuity, according 
to which unity it is, in the absolute sense, one; and therefore there is no 
operation of the part which is not that of the whole. For in continuous 
things, there is the same movement of the whole and of the part; and like- 
wise in things composed or connected the operation of the part is, in 
principle, that of the whole.*8 


Marsiglio was also careful to distinguish between unity of order 
and inherent unity: 


It now somewhat appears what the numerical unity of a state or king- 
dom is, because this unity is a unity of order—not unity in the absolute 
sense, but a plurality of persons which is called one, not because they are 
one in number formally through some form, but rather for this reason: 
that they are said to be ordained to one, namely, the government, to 
whom and by whom they are ordained and governed. For the state or 
kingdom is not one through any natural form of oneness, as in the case 
of a composite or mixture; because its parts or offices, and the ultimate 


“essence” of the “social organism.” For further references, cf. John of Paris, op. cit., 
ch. 1; Engelbert of Admont, De Ortu et Fine Romani Imperii (Basel, n. d.), chs. 11, 
12; Aquinas, De Regimine Principum, bk. 1, chs. 2, 5; Aegidius Romanus, op. cit., 
bk. 3, pt. 2, ch. 3; Antonius Rosellinus, op. cit., pt. 2, chs. 5-7; Alvarus Pelagius, 
De Planctu Ecclesiae (Venice, 1560), bk. 1, ch. 62. 

3 Marsiglio, op. cit., bk. 1, ch. 17, sec. 2. Cf. also Occam, Octo Quaestiones 
(Goldast, vol. II, pp. 314-391), q. 1, ch. 6; Oceam, Dialogus, pt. 3, tr. 1, bk. 2, ch. 25. 

37 Cf. Aegidius Romanus, op. cit., bk. 3, pt. 2, ch. 4; Gerson, De Potestate, Ec- 
clesiastica (Opera Omnia, ed. Ellies du Pin, Antwerp, 1706, vol. II, pp. 114 ff.), 
consid. 13; Aquinas, Summa Theologica, Ia, Tae, q. 97, 2. 1. 

38 Aquinas, Commentary on Nicomachean Ethics, bk. 1, lectio 1. I owe this refer-~ 
ence to De Wulf; Gierke also knew this passage, but seems to have missed its signifi- 
cance: v. Political Theories of the Middle Age, p. 10 and n. 4. 
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subjects (supposita) or parts of these parts, are many in act, and sepa- 
rated formally in number from one another, because they are separated 
by place and by subject. Whence they are not one either through any 
oneness formally inherent, nor through any oneness permeating them or 
containing them like a wall.*® 


From these references, it seems safe to suggest that medieval 
thinkers were expressing in their own language a distinction par- 
allel to that between “organism” and “organization;” and, since 
I can find ho references to any other interpretation of the unity of 
the civil community, and since the prevailing trends of medieval 
philosophy would be hostile to any other interpretation, it may also 
be suggested that Gierke’s description of the “properly medieval”? 
view of this unity obscures, if it do¢és not misinterpret, the actual 
concept. It follows also that the possibility of ascribing real per- 
sonality to the civil group was precluded by the very premises of 
medieval political thought; and that the legal personality of the 
group must necessarily have been placed where medieval thinkers 
placed it: in the ruler, who alone could give any sort of unity to 
an otherwise amorphous and discordant mass of individuals. 


IV. THE UNITY OF THE CHURCH 


Further evidence of the medieval view of the group may be found 
by examination of several important discussions of the unity of 
the Church. Gierke easily demonstrates by a long list of references*® 
that medieval writers spoke of the Church as a unity, as the ““mys- 
tic body” of Christ. But for complete understanding it is necessary 
to raise questions which Gierke does not ask. In what sense was 
the Church conceived as a “mystic body”? How was its unity 
understood by those writers who attempted clear definition of 
these familiar terms? 

The analogy between the mystic body of Christ and the natural 
body of man was examined with great care by Aquinas: 

In the natural body is found a quadruple union of the members to one 
another. The first is according to conformity of nature, because all mem- 
bers consist of the same like parts, and are of one ratio, even as the hand 
and foot of flesh and bone; and thus the members are called one in genus 
or species. The second is through the binding of them to one another by 
nerves and joints; and thus they are called one by continuity. The third 


‘is according as the vital spirit and forces of the soul are diffused through 
the whole body. The fourth is according as all members are perfected by 


38 Marsiglio, op. cit., bk. 1, ch. 17, sec. 11. Gierke does not refer to this passage. 
4° Political Theories of the Middle Age, n. 7. 





ORGANIC TENDENCIES IN MEDIEVAL POLITICAL THOUGHT 859 


the soul, which is numerically one in all the members. And these four 
unions are found in the mystic body. The first, inasmuch as all its 
members are of one nature either in genus or species. The second, inas- 
much as they are bound to one another by faith, because thus they are 
continuous in the one thing believed. The third, according as they are 
vivified by grace and love. The fourth, according as in them is the Holy 
Spirit, who is the ultimate and principal perfection of the whole mystic 
body, like the soul in the natural body. Moreover, of the said unions, 
the first is not union in the absolute sense, because that in which is this 
union is not numerically one as in the case of the three following; be- 
cause through faith in and love of the numerically one thing believed and 
loved, they are united; likewise the Holy Spirit, one in number, fills all. 


It is evident that Aquinas regards the unity of the Church as 
closer than that of the civil community; but even in the case of 
the Church he does not visualize the inherent unity of an organ- 
ism. Answering an objection, that there is no unity in the Church 
because 


all men do not convene in some numerically one thing, both because they 
themselves differ, and because faith and hope and love, by which they are 
connected to one another, are diverse in number in the diverse men, 


Aquinas grants this individuation of the forms, and merely insists 
that 


even as in the natural body forces diffused through all members differ in 
number according to existence, but convene in a root numerically one, 
and besides this have an ultimate form, numerically one, so also all 
members of the mystic body have for ultimate complement the Holy 
Spirit, who is one in number, in all; and love itself, diffused in them by 
the Holy Spirit, although in existence it may differ in the diverse, yet 
convenes in a root numerically one. Moreover, the root of an operation 
is properly its object, from which it derives species; and therefore, inas- 
much as numerically the same thing is believed and loved by all, the 
faith and love of all are accordingly united in a root numerically one—not 
only the prime root, which is the Holy Spirit, but also the proximate, 
which is the proper object.“ 


Thus in the case of the Church we have a kind of unity which 
Marsiglio, at least, seemed to deny for the political state: the unity 
secured by the similar actuation of each member by the same ul- 
timate form——a form which, in itself, is numerically one, though 
individuated by its union with each separate member.” Thus 

41 Aquinas, Commentary on Sentences of Peter Lombard (Opera, Parma ed., vol. 
VID, bk. 3, dist. 13, q. 2, a. 2, quaestiuncula 2. Gierke does not refer to this passage. 
Elsewhere, as Gierke points out (n. 81), Aquinas mentions other differences between 
the mystic and natural bodies: e. g., that the members of the mystic body do not all 


exist simultaneously (Summa Theologica, pt. 3, q. 8, a. 3). 
® But ef. Dante, op. cit, bk. 1, ch. 15, cited above. 
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Aquinas reconciles the doctrine of the unity of the Church with the 
Aristotelian scheme in which nothing exists except the individual. 

A further development of the same general approach is found 
in the fourteenth-century treatise of James of Viterbo.“ He begins 
by pointing out that, 


since the Church is a multitude, it is more properly called “united” than 
“one”; and its connection is more properly called “union” than “unity”; 
yet according to the common usage of speech and in the Scripture the 
one term is indifferently used for the other, and thus they are to be used 
indifferently. 


The formal cause of the “unity” of the Church is the three vir- 
tues, faith, hope, and love; its efficient cause, the Trinity, or, in 
particular ways, any of the Three Persons of the Trinity. One may 
find a threefold mode of unity, or union, in the Church: the “unity 
of totality,” because it is “like one whole” whose parts are indi- 
vidual believers and particular churches, which in turn are divisible 
into individual believers; the “unity of conformity, because in all 
parts and members of the Church there is something in respect of 
which they resemble and conform to one another’’—that is, faith, 
hope, and love, which “are in the faithful themselves as certain 
spiritual perfections and forms”; and the “unity of attribution,” 
since “all the faithful have attribution to one end, which is salva- 
tion and eternal beatitude, and to one principium and Head”— 
the Trinity, or, in a special sense, Christ. To this threefold unity, 
James adds “another twofold mode of unity,” secured through the 
diversity in degree of grace, in rank, and in office within the 
Church: for this very diversity makes for perfection, ‘which is a 
kind of unity,” and for a unity of order, ‘even as the universe itself 
is called one according to a unity of order.” The unity of order, 
as James elsewhere shows by arguments like the usual medieval 
arguments for monarchy, demands the ultimate control of a single 
human ruler.“ 

But James of Viterbo, although he has discovered so many modes 
of unity for the Church, also makes it clear that 

43 Le plus ancien traité de l'église, Jacques de Viterbe, De Regimine Christiano 
(1301-1302), ed. H. X. Arquilliére (Paris, 1926), pt. 1, ch. 3. While this treatise 
was not widely circulated in the Middle Ages and is not included in Gierke’s bibli- 
ography, the chapter in question here was reproduced almost verbatim in the 
widely-read De Planctu Ecclesiae of Alvarus Pelagius. Gierke cites Alvarus’ work in 
other connections, but does not discuss this important chapter (bk. 1, ch. 68). 


4 James of Viterbo, op. cit., pt. 2, ch. 5. That the papacy was necessary to the 
unity of the Church was, of course, 2 commonplace doctrine. 
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the Church can not be called one as a man is called one, by unity of sub- 
ject (suppositum) and of person, unless perhaps by analogy. ... But the 
Church is called one by collection, even as many men are one people.” 


His phraseology throughout shows that his conception, like that 
of Aquinas, is based on the Aristotelian metaphysics, which would 
inevitably preclude any such personification of the Church as 
Gierke considered the logical conclusion of “properly medieval” 
thought. The Church is seen as an ordered grouping of individuals, 
who, as individuals, participate in the common gifts of grace; who, 
as individuals, have a similar relation to a common end, a common 
cause, and a common Head. 

Seen against the background of the writings of Aquinas and 
James of Viterbo, Turrecremata’s fifteenth-century discussion of 
the unity of the Church appears as the final clarification of the 
trends of thought which logically issued from the medieval adop- 
tion of an Aristotelian philosophy. The unity of the Church, ac- 
cording to Turrecremata, is a unity through its one Head, one 
faith, one baptism, one hope, one love, one vivifying Spirit, one 
ultimate end, and one earthly ruler.“ In a group of important chap- 
ters, based largely on the sections from Aquinas and James of 
Viterbo already discussed, Turrecremata examines the nature of 
the unity so produced. He mentions’ that “there is an argument” 
that the unity of the Church is a unity of essence, this argument 
being based on a number of quotations from the Bible, notably 
Christ’s prayer that “they may be one, as I and the Father are 
one.” He refutes this position by reference to Aquinas’ distinctions 
and by such explanations as that there is a unity of love between 
Father and Son as well as a unity of essence. In a discussion of the 
unity of the Church with its Head, he points out that there are 
three kinds of unity: in nature, e.g., the unity of the Trinity; per- 
sonal unity, e.g., the unity of humanity and divinity in Christ; 
and unity through conformity of will, which is the unity of Head 
and Body in the Church.** Those who speak of Christ and His Body 
as one man, or one person, are to be interpreted “mystically or 
figuratively.’’4* In another section of his work, Turrecremata intro- 
duces a series of telling attacks on the conciliarists by reminding 
them that, as Aquinas had already pointed out, the unity of the 


4 Tbid., pt. 1, ch. 3. 

& John of Turrecremata, Summa de Ecclesia contra Impugnatores Potestatis 
Summi Pontificis (Rome, 1489), bk. 1, ch. 6. 47 Jbid., bk. 1, ch. 60. 

& Ibid., bk. 1, ch. 62. 49 Tbid., bk. 1, chs. 63, 65. 
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Church is’a unity of object, not of subject. Since there is no inher- 
ent subjective unity in the Church, he argues, the Church could 
be a subject of power only as an aggregate of individuals of varying 
rank and office, and thus, by the rules of corporation law, could 
not have the kinds of power claimed for it by the conciliarists. 
Gierke characterizes Turreeremata’s argument at this point as the 
result of the frustration of earlier organic tendencies, but the 
premise frém which it proceeds is simply a sharper statement of 
Aquinas’ position. The mystic body of the Church is unlike the 
natural body of man, 


because members of the human body constitute some real whole, one in 
number, which, subjectively in itself as a whole, is capable of any form, 
or quality, or real influx; and this whole is the human body itself. Not 
so, however, are the so-called members of the mystic body: since, al- 
though the faithful, as Augustine says, are united by faith, hope, and 
love, yet, because they are distinguished in persons and places, they are 
not said to constitute some real whole, one in number, which subjectively 
in itself is capable of any form, or quality, or influx of a real effect. 
Whence, when the Church is called one by unity of faith, hope, and love, 
it ought not to be understood that the habitus, one in number, of faith, 
the habitus, one in number, of hope, the habitus, one in number, of love 
are in the whole body itself, since the body itself of the Church can not 
be the subject of such forms . . . but there are as many numerically dis- 
tinct habitus of the virtues of faith, hope, and love as there are believers. 
Therefore, when one speaks of one faith of the Church, one hope, one 
love, the unity is not on the part of a numerically one subject of these, 
because no such subject exists; but on the part of the object: namely, 
because all believers who by number and merit are in the body of the 
Church believe the same thing, hope the same thing, love the same thing. 
Thus says 8. Thomas in III, distinction XIII. 


These quotations represent the dominant tendency in medieval 
thought on the question of the unity of the Church. Was there, 
however, any opposing trend, to which Gierke might wish to as- 
cribe the name of “properly medieval”? I have found no examples 
of it, and Gierke gives no references for such an interpretation. 

The supernatural aspects of the Church made it possible for 
medieval thinkers to ascribe to it various kinds of unity which 
they did not find in the secular community. Whether this unity 

50 Political Theories of the Middle Age, pp. 71-72. 

5 Turrecremata, op. cit., bk. 2, ch. 71. 

8 Except the anonymous argument which Turrecremata refutes in bk. 1, ch. 60, 
discussed above. There seems no reason to give this any particular weight. In view 
of Gierke’s particular emphasis on Cusa as an “organic” thinker, I have given some 


pains to an examination of his theory of Concordantia. His thought is difficult to 
follow, but I find nothing in it inconsistent with the interpretation set forth above. 
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should be called organic is a question of terminology, which cannot 
be discussed here—though one may remark that it would seem at 
least discourteous to label so bluntly a concept which to medieval 
minds was capable of so many “‘modes” and delicate distinctions. 
But we can make this assertion: that, from the time of Aquinas, 
medieval thought on this question moved consistently in one direc- 
tion, the direction of ever-sharper clarification of the concept on 
Aristotelian bases, which from the beginning ruled owt any pos- 
sibility of considering the Church as a substance apart from the 
totality of its members, or of ascribing to it real personality as a 
legal or political entity. 


V. THE THEORY OF THE OFFICE 


We have tried to show that medieval political theory was in- 
dividualistic in the sense that the end of all social groups was serv- 
ice to the ends of individuals. But we must also notice a sharp dis- 
tinction between the individualism of medieval theory and modern 
individualism. For in medieval thought it was the common human- 
ity of individuals and not their individuality that was to be fostered 
by social organization. This meant that the end of political action 
was an end known by reason, fixed by the very nature of humanity, 
not subject to dispute. Thus the individualism of medieval politics 
did not issue in any claim that the individual should be free to 
determine his own destiny. And even the choice of means to the 
common end was conceived as primarily a process of ratiocination 
to which subjective preferences were irrelevant. Thus medieval 
political theory was given an incorrigibly paternalistic character, 
and in its premises was completely alien from democratic and 
liberal tendencies. The tyrant was not defined as the ruler who dis- 
regarded his people’s wishes, but as the ruler who disregarded their 
interests.“ The government appropriate to free men was a gov- 
ernment exercised for the common good, not a government “by 
the people.” And while there were those who felt that the original 
freedom of men led logically to the idea that coercive government 
must be based on consent, the applications of this idea, in the 
Middle Ages, were limited to assertions that representatives of the 


53 The argument here is based particularly on Aquinas’ treatise on law: Summa 
Theologica, Ia, IIae, qs. 90-97; v. in particular q. 94, as. 2, 4; q. 95, as. 2, 3. 

54 Cf., e. g., Aegidius Romanus, op. cit., bk. 3, pt. 2, ch. 6; Occam, Dialogus, pt. 3, 
tr. 1, bk. 2, ch. 6. 55 Occam, loc. cit. 
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people should be elected, and that the laws of the ruler needed the 
ultimate confirmation of popular approval for their validity. But 
neither of these assertions implied a popular right to choose or 
initiate policy. 

Accordingly, medieval theory, though based on natural law, was 
not based on natural rights in a modern sense.*’ The whole struc- 
ture of rights was a secondary structure, contingent on usefulness 
to the common end. It is true that certain rights, such as the right 
to private property, were regarded as being of such evident use- 
fulness to human ends that they acquired a quasi-natural status, 
and as such were normally removed from the sphere of govern- 
mental control.5* Or it was possible to argue, as Marsiglio did, 
that the practical advantages of law-making by those who must 
in turn obey the law gave the community the right to act as ulti- 
mate legislator." But even this argument, exceptional as it was, 
implied no inherent political right of individuals as such. 

Since political rights were not inherent in individuality, it fol- 
lowed that medieval theory lacked the premises of an equalitarian 
view of such rights. As Troeltsch has elaborately shown, the 
Church was built on the principle of diversity in degrees of grace, 
in rank, and in office—a diversity essential to its perfection of 
order. The doctrine of the Church, Aristotle’s emphasis on spe- 
cialization of function as the essence of “the perfect community,” 
and the actual stratification of medieval society all led to the con- 
cept of society as an elaborately articulated structure in which 
each member had his own appropriate rights and duties, assigned 


š This idea reaches its highest development in Cusa, op. cit., bk. 2, chs. 14, 33, 
and passim. In the anonymous continuation of Aquinas’ De Regimine Principum, 
the concept of original freedom seems to lead to the conclusion that in certain com- 
munities, ‘fit for liberty,” the ruler should have no discretion and be a mere 
administrator of popularly-made laws (De Regimine Principum, bk. 2, chs. 8, 9; 
bk. 3, ch. 20; bk. 4, ch. 1). But this is exceptional. 

57 De Wulf (op. cit., p. 348) speaks of natural rights in medieval theory, and cites 
Aquinas, Summa Theologica, Ia, Iae, q. 94, a. 2. But it is significant of the temper 
of Aquinas’ thought that this list of the precepts of natural law is presented as a 
list of ends appropriate to the nature of man, and in its content is in sharp contrast 
with the natural rights of seventeenth- and eighteenth-century thought. 

58 Cf., in particular, Aquinas, Summa Theologica, ITa, IIae, qs. 57, 66; Occam, 
Dialogus, pt. 3, tr. 2, bk. 2, ch. 23; John of Paris, op. cit., ch. 7. Even the property 
right was subject to governmental regulation of business transactions, and might 
be superseded in an emergency by the common utility. 

59 Marsiglio, op. cit., bk. 1, ch. 12, sec. 5. 

80 Troeltsch, op. cit., passim, esp. pp. 275-276. 
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him not for his own sake but for the sake of the well-being of the 
whole, and thus not necessarily equal to the rights and duties of 
others; a structure unified and directed to the common end by the 
supreme control of a single ruler, whose right was similarly based 
on his usefulness to the common end rather than on his responsive- 
ness to a common will. 

Gierke characterizes this idea of an articulation of offices as “an 
organic construction,” ® “an energetic expression” of “the thought 
that human groups are organic,” although “‘it failed to issue in the 
legal idea of personality—the single personality of the group.’ 
But we may inquire whether and in what sense the medieval idea 
of offices was an organic idea» 

In Gierke’s dogmatic statement of his own organic social theory, 
he sharply distinguishes between ‘“‘the individualistic concept of 
the representative,” in which “one self-sufficient person is repre- 
sented by another self-sufficient person,” and the conception of the 
organ, appropriate to organic theory. According to this conception, 
just as when the eye sees, or the mouth speaks, or the hand grasps, the 
man sees and speaks and grasps, so, when the organ functions within its 
proper competence, the living unity of the whole acts directly. Through 
the organ, then, the invisible collective person appears as a perceptive, de- 
liberating, willing, and acting unity. 

This concept of the organ he appears to find in medieval political 
theory: 

The idea of a function of the whole body seemed appropriate to every case 


of social activity, and the member which performs the function appeared 
as an organ.® 


None, however, of the quotations with which Gierke supports 
this statement refers to a function of the whole body, but all refer 
to functions of the particular officer or officers. In direct contrast 
to Gierke’s interpretation, we have the statement from Aquinas 
already quoted. In his definition of “unity of order,” Aquinas 
clearly asserts that “the soldier in the army has an operation 
which is not the operation of the whole army,” and contrasts this 
with the state of affairs in “something one in the absolute sense,” 
in which “the operation of the part is in principle that of the 

81 Political Theories of the Middle Age, p. 22. 8 Ibid., pp. 29-30. 

88 Das Wesen der menschlichen Verbände, tr. Lewis, op. cit., p. 153; cf. also Die 
Grundbegriffe des Staatsrechts, where Gierke contrasts his theory of the organ with 


“the private-law concept of the representative, trustee, or attorney” (Lewis, p. 185). 
& Political Theories of the Middle Age, p. 28. % Ibid., ns. 92, 93. 
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whole.” Social wholes, according to Aquinas, do have operations 
which are not the operations of any one of the parts, as “the towing 
of a boat is an operation of the many who tow the boat.” But, 
obviously, this is simply a collective concept. 

In the absence of any evidence for Gierke’s interpretation, we 
may sum up the medieval ‘concept of the relation of the officer to 
the group in the following principles: first, the decisions and ac- 
tions of the officer are his own decisions and actions, shaped by his 
own reason and will, because there is not, nor can there be, any 
other reason or will which might act through him; second, it is 
the essence of the officer’s rôle that he does on behalf of the com- 
munity what the community cannet do for itself, and therefore 
he must act in such a way as to further not his own but the common 
good.*” 

The usual rôle of the ruler was as remote from the modern idea 
of a “representative” as it was from Gierke’s idea of an “organ.” 
It is true that the ruler was often spoken of as representing the 
community, but this was simply in the sense that he acted in its 
name or on its behalf. The modern concept of representation im- 
plies that the authority exercised by the representative is delegated 
to him by the community, that it is his function to carry out a 
course of action already decided, in very general terms, by the 
community or a majority of the community, and that he is re- 
sponsible to the community for fulfilling their mandate. In medie- 
val theory, there was a difference of opinion as to the source of the 
ruler’s authority: all agreed that it was ultimately from God; some 
saw the community as playing a mediate réle;** others ignored the 
community and seem to argue that the authority of the ruler was 
based simply on the rationally demonstrable fact that such author- 


6 Aquinas, Commentary on Nicomachean Ethics, bk. 1, lectio 1. Gierke’s citation 
of this passage (Political Theories of the Middle Age, n. 4) omits the sentences just 
quoted. 

67 It is important to notice that it is only at this point that there enters into 
medieval theory the notion of the part as “ordained to” the whole—of the individual 
as a means to the end of his group. This is true of the individual only in his official or 
functional capacity. 

683 One source of this idea was the tradition that the authority of the Roman 
Emperor had been transferred to him by the Roman people; but the mediate rôle 
of the community could also be argued on purely theoretical grounds; cf., e. g., 
Marsiglio, op. cit., bk. 1, ch. 15; Cusa, op. cit., bk. 2, chs. 5, 15. The idea that power 
was mediated by the people might or might not issue in a preference for elective 
monarchy. On this whole subject, cf. Political Theories of the Middle Age, ch. 6, 
and the references given there; but v. infra, n. 70. 
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ity is necessary to the purposes of the community.®* But whether 
or not the ruler was conceived to have received his power from the 
community, he was not conceived to have received with it any 
mandate from the will of the community. Rather it was the ruler’s 
function to provide that unity of will which could not be found in 
` ` . «8 |. . . 
the diverse multitude. Norms and limitations for his actions could 
be found in natural law, and perhaps also in customary law or in 
general constitutional principles laid down by ‘‘the people or its 
more weighty part,” but within the sphere left free by these general 
norms and limitations, it was his absolute right and duty to decide 
all questions of policy himself.” And accordingly, though it was 
usually agreed that the people retained the right to disobey those 
of his ordinances which exceeded the scope of his authority or 
were manifestly contrary to divine and natural law or the com- 
mon good”—a right which might properly extend to revolution 
or even to tyrannicide—the criterion for these cases was a sup- 
posedly objective standard and not the popular will; and for de- 
cisions which did not transgress such objective standards the 
ruler was responsible to no one. This relationship between ruler 
and people was, of course, most conspicuous in the case of the 
Church, where only an extreme thinker like Cusa regarded the 
papal authority as mediated by the people,” and where an impor- 
tant group of thinkers even asserted that only God could judge 
whether the pope’s actions exceeded his proper sphere.” Even the 
8° Aquinas, in De Regimine Principum, seems to illustrate this point of view. Cf. 
also his Summa contra Gentiles, pt. 3, q. 81. Aegidius Romanus, op. cit., bk. 3, pt. 2, 
ch. 5, an argument for hereditary vs. elective monarchy, is an excellent example of 
the way in which such an argument could be carried out entirely in terms of ex- 
pedience rather than of “rights.” 

70 Cf. C. H. Mellwain, The Growth of Political Thought in the West (New York, 
1932), chs. 6-7, passim, for analysis and illustration of this idea. Because the king, 
in Mcllwain’s phrase, was “absolute,” though not “arbitrary,” and because, as 
Mcllwain points out (bid., p. 390), legislative sovereignty was a concept impossible 
to medieval thought, Gierke’s discussion of ‘‘The Idea of Popular Sovereignty” in 
the chapter cited supra, n. 68, seems to me open to grave objections. 

™ Of. Political Theories of the Middle Age, ns. 127-130, for references illustrating 
this position. 

7% Cusa, op. cit., bk. 2, ch: 34. Occam, Dialogus, pt. 3, tr. 1, bk. 4, ch. 1, states 
the argument that the papal power rests on human ordination, but disposes of it in 
the following chapters. Marsiglio regarded all coercive jurisdiction of the pope as 
usurped (op. cit., bk. 2, chs. 4-7, 15-18). Gerson distinguished between the powers 
given the pope directly by God and those granted by man (op. cit., consid. 10). 

%3 Aegidius Romanus, De Ecclesiastica Potestate (ed. R. Scholz, Weimar, 1929), 


bk. 1, ch. 5; Augustinus de Ancona, Summa de Ecclesiastica Potestate (Rome, 1479), 
q. 5; Alvarus Pelagius, op. cit., bk. 1, ch. 6; Turrecremata, op. cil, bk. 2, chs. 93 ff. 
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conciliarists had no thought of destroying a sphere of authority 
in which the pope should be absolute, or of holding the pope re- 
sponsible for all his decisions to an ultimate will of the Church. 

So it was with other officers of the community, even those who 
seemed to represent the community as distinct from the ruler. The 
church council,” the cardinals,” the imperial electors,” might be 
conceived to exercise a power delegated by the people; but their 
decisions were self-initiated, and no mechanism for making them 
responsible to a popular will was provided. 

The position of the officer, then, seems best described by the con- 
cept of trusteeship—a trusteeship established and confined by legal 
principles, but with a sphere of free and irresponsible authority. 
In brief, the relation of the officer to the community was neither 
that which Gierke considered appropriate to an organic construc- 
tion of society nor that which we are accustomed to find in indi- 
vidualistic democratic theory. With the abolition of the idea that 
the community could judge the legitimacy of the ruler’s acts, the 
medieval idea could lead to the doctrine of the divine right of 
kings. Or, with the substitution of the majority will for the objec- 
tive standards of natural law and the common good as the criteria 
of legitimacy, and with the concurrent development of mechan- 
isms for securing responsibility of the officer to the majority will,’ 
the medieval idea could lead to the democratic representative 
theory. But, since it started with the conception that the com- 
munity for which the officer acted was simply a multitude of in- 
dividuals, it could never have led to an organic theory in Gierke’s . 
sense. 

How, then, are we to interpret the organic analogies so fre- 
quently used by the medieval writers? As De Wulf points out, 
there is no need to assume that any medieval writer meant to imply 
more than a limited resemblance between the body natural and 
the body politic.” It is perhaps as superfluous to assume an organic 
conception of the state from such evidence as it would be to assert, 
on the basis of Cusa’s comparison of the ruler to a lute-player, 
tuning the strings of law so that they should be neither too taut 
nor too lax,’* that Cusa had a musical theory of legislation. These 


"n Occam, Dialogus, pt. 3, tr. 1, bk. 6, ch. 84; Cusa, op. cit., bk. 2, chs. 8, 13. 
15 Occam, Dialogus, pt. 3, tr. 2, bk. 3, chs. 4-13. 

78 Cf. Political Theories of the Middle Age, n. 240. 

" De Wulf, op. cit., p. 355. 78 Cusa, op. cii, bk. 3, ch. 41. 
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analogies were used to emphasize and illustrate certain principles 
of organization which their authors believed to be relevant to all 
cases in which a common end demanded specialization and coör- 
dination of activities. Gierke gives a convenient summary of these 
specific principles of organization;”® there is no need to see this 
list as an “energetic expression” of any ideas except those which 
the writers themselves profess. 


VI. THE DIVISION OF AUTHORITY 


One principle which was often reénforced and illustrated by use 
of the organic analogy demands further attention here, namely, 
the principle that each officer should be given a sphere of autonomy 
proportionate to his function, and that the coérdinating function 
of the head should not be extended to an interference in functions 
which properly belonged to others. This principle, as Gierke men- 
tions, ®° was particularly emphasized in combating papal centraliza- 
tion. The argument for the plenitudo potestatis of the pope was 
based essentially on two points: first, an attempt to show that 
unity could be introduced into multiplicity only by the concentra- 
tion of all authority at a single point, so that all other power in 
church and state must be a mere delegation from the ultimate 
authority of the ruler;*! and secondly, an attempt to show that the 
supernatural origin of the papal power and the unique position 
of the pope as vicar of Christ made him, unlike a secular ruler, 
immune from any earthly judgment as to whether he had over- 
stepped the sphere of his authority.® In short, in the doctrine of 
the plenitudo potestatis of the pope, medieval thought anticipated 
the sixteenth-century theories of the indivisibility of sovereignty 
and the divine right of kings. Tendencies to attribute a similar 
plenitudo potestatis to secular rulers appeared in the Middle Ages,® 
but did not reach a full development. 

Now while the modern attack on monarchic sovereignty and 
divine right was made by setting up an alternative indivisible and 
ultimate sovereignty of the people, the medieval attack on the 
plenitudo potestatis of the pope usually proceeded (Marsiglio’s 

79 Political Theories of the Middle Age, ch. 4. 80 Tbhid., p. 28. 

81 Cf. Aegidius Romanus, De Ecclesiastica Potestate; Turrecremata, op. cit., bk. 
2, chs. 54 ff. 8 Cf. n. 73 supra. 

83 The most extreme statement is that of Aeneas Sylvius, op. cit., chs. 16 ff. Cf. 


Occam’s statement and refutation of a similar position in Dialogus, pt. 3, tr. 2, bk. 
2, chs. 26-28. 
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thesis was an outstanding exception) by an attempt to show that 
the ends of the community were best served by maintaining a divi- 
sion of authority among various functionaries in proportion to 
their functions; that the supreme authority of the pope was an 
authority limited in scope and compatible with an independent 
right of the community ard other officers; and finally that, like a 
secular ruler, the pope was subject to the ultimate judgment of 
the community or other officers when he manifestly violated the 
ends for which his authority had been given him. Thus Dante, 
John of Paris, William of Occam, and others continued to reiterate 
with refined argument the older theory that secular authority had 
its own sphere of action, not derived from the papal power and 
normally immune from papal interference;* while the conciliarists 
attacked papal encroachment on the spheres of lower prelates,™ 
asserted an original authority of the church council,® and claimed 
an emergency right for the ecclesiastical community represented 
in the council to judge and depose a pope who had pertinaciously 
betrayed his special function.’ That the system of the leading con- 
ciliarists was one of divided authority is evidenced by the care 
with which they still retained a sphere of absolute, though limited, 
right’ for the pope.® 

The concept of the divisibility of authority on which these anti- 


% Dante, op. cit., bk. 3; John of Paris, op. cit.; Occam’s position is most conven- 
iently summarized in De Imperatorum et Pontificum Potestate (ed. C. K. Brampton, 
Oxford, 1927). . 

85 E.g., Marsiglio, op. cit., bk. 2, ch. 24, secs. 12-18; Cusa, op. cit., bk. 2, chs. 
27-28; Gerson, op. cit., consid. 12." 

3 E.g., Cusa, op. cit., bk. 2, ch. 8; Gerson, op. cit., consids. 1, 11, and conel. 2; 
Gerson, Sermo Factus XXI Die Julii, 1415 (Opera, vol. II, pp. 274 ff.), pt. 3, 
directio 2; Pierre d'Ailly, Tractatus de Ecclesiae, Concilii Generalis, Romani Ponti- 
ficis, et Cardinalium Auctoritate (Gerson, Opera, vol. II, pp. 925 ff.), pt. 3, ch. 1; 
pt. 4, ch. 3. 

87 E.g., Franciscus de Zabarellis, De Schismatibus Authoritate Imperatoris Tol- 
lendis (Schard, De Jurisdictione ..., Basel, 1566, pp. 688 ff.); Gerson, De Unitate 
Ecclesiae (Opera, vol. II, pp. 114 ff.), pt. 2, consids. 1, 2; Gerson, De Auferibiliiate 
Papae (Opera, vol. II, pp. 209 ff.), consid. 10; Gerson, Considerattones de Reforma- 
tione et Pace Ecclesiae (Opera, vol. Il, pp. 69 ff.), consids. 1, 2; Pierre d'Ailly, op. 
cit., pt. 3, ch. 4. 

88 Cf., esp., Gerson, Sermo Factus XXI Die Julii, 1416, pt. 3, directio 2; Pierre 
d’Ailly, op. cié., pt. 2, ch. 1. Cf. also Gierke’s analyses of conciliar theories, in 
Political Theories of the Middle Age, esp. ns. 190, 196, 198, 203. These references, it 
seems to me, do not justify his assertion that the conciliarists believed in “a full 
sovereignty of the council” or “popular sovereignty within the Church’ (sbid., 
pp. 54, 57). 
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papal arguments were based was a concept already deeply im- 
bedded in secular theory. It appeared in the right and duty of 
magistrates to nullify unjust laws, in the right of the Estates to 
grant taxes and consent to innovations in customary law; in the 
right of subjects to their property, in the full medieval sense of the 
word; in the medieval echoes of the cl&ssical idea of mixed mon- 
archy;®* and in the theoretical reflections of the system of rights 
in a feudal hierarchy.” It was a natural corollary of the basic 
medieval concepts of specialization of function, the supremacy of 
law, and the “absolute, but not arbitrary,” position of the ruler. 


VII. FEDERALISM AND WORLD UNITY 


I have emphasized this doctrine of the relation of officers to one 
another partly because it seems to me one of the most basic and 
characteristic of medieval political ideas, and partly because I be- 
lieve that this was the doctrine which Gierke erroneously inter- 
preted as federalistic. 

Before proceeding to Gierke’s interpretation of medieval federal- 
istic theory, certain preliminary points should be noticed. First, 
among the officers of the state might appear collegial bodies—for 
instance, an aristocratic council. And these bodies, as officers of 
the whole, were often given an autonomy proportioned to their 
function. This, however, is not a federalistic idea. Secondly, while, 
as Gierke recognizes, many medieval writers (with “antique-mod- 
ern” tendencies) construed their civitas or regnum as a unitary 
state, others, particularly in dealing with the Empire, recognized 
the desirability of having subordinate regional units whose gov- 
ernments should be given a certain amount of autonomy.” And 
the organization of.the Church was, of course, a regional federal- 
ism. Finally, the influence of Aristotle certainly brought into 
medieval thought the habit of speaking in terms of an hierarchy 
of communities—the household, the village, the city, and, perhaps, 
the province, kingdom, or empire set above these as more inclusive 
communities. Many references to this hierarchy are concerned 

8° In asserting (zbid., p. 45) that in these cases sovereignty belonged to the union 
of ruler and community, Gierke seems again to be reading a modern idea, not justi- 
fied by his references (n. 165), into the medieval texts. 

90 Eg., Richardt Armachanit De Pauperie Salvatoris (Johannis Wycliffe De 
Dominio Divino, ed. R. L. Poole, London, 1890), bk. 1, ch. 2. On this whole subject 


of sovereignty and a hierarchy of dominia, cf. Mellwain, op. cit., chs. 6, 7, passim. 
* E.g., Dante, op. cit., bk. 1, ch. 14; Cusa, op. cit., bk. 3, ch. 32. 
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simply with household and village as stages in the development of 
the civitas or as an hierarchy of degrees of perfection.” Others cite 
these various bodies as evidence of the universal principle of or- 
dination to one head.” Yet, in several instances, it is clear that the 
larger community was conceived as, in some sense, embracing the 
smaller, whether by simplt political inclusion or by including and 
perfecting its end.™ 

But was there, among medieval writers, any tendency to a con- 
struction of society by an hierarchy of ever more inclusive groups, 
distinguished clearly in purpose, in which each group was given a 
degree of autonomy proportioned to its unique end as a social 
whole? Gierke asserts such a tendency ;* but of the references which 
he cites in this connection,®® most have no bearing on the point. 
Some are mere listings of more or less inclusive groups, such as we 
have just discussed, with no reference to their constitutional ar- 
ticulation. Two passages from Aquinas bear only on the relation 
between group and individual,” and a passage from Cusa clearly 
deals with the autonomy of offices.** Of all these writers, Dante is 
the only one who discusses both the specific ends of groups and the 
federal construction of the whole.*® 

I have already pointed out that the specific ends which Dante 
assigned to partial groups were not considered as ends apart from 
the ends of individuals, but as so many kinds or degrees of service 
to individual ends; and that in this Dante was in agreement with 


% Of the references that Gierke lists in connection with medieval federalism 
(Political Theories of the Middle Age, ns. 62-64), two are in this category: Aquinas, 
De Regimine Principum, bk. 1, ch. 1; Aegidius Romanus, De Regimine Principum, 
bk. 2, pt. 1, ch. 2. I have not been able to secure Engelbert of Admont, De Regimine 
Principum, to which Gierke also refers. Cf. also Marsiglio, op. cit., bk. 1, ck. 3, and 
John of Paris, op. cit., ch. 1, to which Gierke does not refer. 

_ % Of Gierke’s references, Dante, op. cit., bk. 1, ch. 5; Antonius Rosellinus, op. 
cit., bk. 2, ch. 6; Augustinus de Ancona, op. cit., q. 1, a. 6, are in this category. 
Occam, Dialogus, pt. 3, tr. 1, bk. 2, chs. 3-5, is also an analysis of types of organiza- 
tion. 

” Engelbert of Admont, De Ortu et Fine Romani Imperii, chs. 7, 12, 15, 17, 18, 
cited by Gierke, falls in this class. Cf. also Aquinas, Commentary on the Politics of 
Aristotle (Opera, Parma ed., vol. XXI), bk. 1, lectio 1; Aegidius Romanus, De 
Regimine Principum, bk. 3, pt. 1, ch. 1. 

% Political Theories of the Middle Age, pp. 9-10, 20-21; Althusius, pp. 226-227. 

% Political Theories of the Middle Age, ns. 4, 62-64; the references in Alihusius 
are the same. 37 Ibid., n. 4; discussed supra. 

*8 Cusa, op. cit., bk. 2, chs. 27-28; discussed supra. 

99 Dante, op. cit., bk. 1, chs. 3, 5, 14. 
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everyone else who touched on the subject. One may also notice 
that Dante was typical in making no sharp distinctions between 
the ends of various groups. The end of the household is “to prepare 
its members for living well”; the end of the village, “the due pro- 
tection of persons and property” ; the end of the city, “the good 
and sufficient life”; the end of the kingdom, “the same as that of 
the city, with greater security of tranquillity” ; the end of the whole 
human race, which Dante wished to see organized as an empire, 
“the actuation of the whole potency of human reason,” through 
the provision of universal peace.!™ It is not surprising, therefore, 
that when Dante came to discuss the federal structure of his uni- 
versal empire, he made no use of this list of communities with 
special ends. Rather he said: 

Nations, kingdoms, and cities have their own peculiar conditions, which 
must be regulated by different laws. . .. Obviously it is fitting that the 
Scythians, who live beyond the seventh clime, and, suffering great in- 
equality of days and nights, are oppressed by a degree of cold almost in- 
tolerable, should be regulated otherwise than the Garamantes, who, dwel- 
ling under the equinox and having the light of day almost equal to the 
shades of night, can not endure too much clothing on account of the 
heat of the air. It should be understood . . . that in respect of its common 
affairs which concern all, mankind is ruled by one man, and by a common 
rule is governed to peace. And this rule, or law, particular princes ought 
to receive from him, even as the practical intellect receives the major 
premise for a particular conclusion from the speculative intellect, and 


adds to it the minor premise which is properly its own, and draws a par- 
ticular conclusion for the practical affair.1™ 


In short, the autonomy here described is the autonomy, not of 
a community as such, but of an officer; and it is proportioned, not 
to a special end of the community, but to its particular circum- 
stances. 

It is not unreasonable to imagine—though we have no evidence 
on the subject—that some medieval thinkers might have granted 
a degree of autonomy to the family, the village, or the city; but 
to assume, without evidence, that this autonomy would have been 
based on the unique ends of these groups as such, seems to me too 


100 Tbid., bk. 1, chs. 8-5. For similarly vague differentia, see Aquinas, Com- 
mentary on Nicomachean Ethics, bk. 1, lectio 1; Aquinas, De Regimine Principum, 
bk. 1, ch. 1; Aegidius Romanus, De Regimine Principum, bk. 3, pt. 1, ch. 1; bk. 3, 
pt. 2, ch. 32. Engelbert of Admont, loc. cit., does not differentiate at all except 
quantitatively. 

101 Dante, op. cit., bk. 1, ch. 14. Cf. similar statements in Antonius Rosellinus, 
op. cit., bk. 2, ch. 7; Engelbert of Admont, op. cit., ch. 18. 
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bold an assumption. One is forced to the conclusion, then, that 
what federalism there was in medieval political theory—where it 
did not rest on traditional legal rights—probably rested, as Dante’s 
did, on an‘adjustment of the common end to considerations of 
expedience. It follows that there was no fundamental conflict be-. 
tween the medieval proponents of federalism and the proponents 
of the ‘‘antique-modern” centralized state: since all medieval 
thinkers agreed in constructing the state directly from individuals, 
and then arranging the parts of the state in accordance with what 
they variously judged to be practically useful to the common end. 

One may add that the question of the unification of the world 
in one empire was also conceived, to a large extent, as a practical 
question of expedience. The arguments on which the theory of uni- 
versal empire was based fall into four groups: the historical and 
legal arguments (for instance, those based on the supposed transfer 
of the Roman Empire); the arguments which proceeded from a 
general belief in unity of rule as a principle of order illustrated else- 
where in the universe; the arguments which proceeded from the 
belief that the organization of the secular side of life should parallel 
the divinely-instituted, and thus evidently most perfect, organiza- 
tion of the religious side; and the arguments based on the common 
purpose of mankind.'” With the historical and legal arguments we 
are not here concerned.-The opposition to the other three sets of 
arguments sprang, not from a difference in premises, but from a 
difference of opinion in regard to questions of practical expedience. 
Thus Occam showed that in practice world-monarchy might fail 
to achieve order, since it might easily result in continual conflict 
between the world-emperor and subordinate peoples or rulers.!* 
John of Paris showed that the desirability of unity under a secular 
monarch could not be argued from the perfection of the Church, 
because of the diversity of men in physical traits as contrasted 
with their essential similarity in spiritual traits, and because the 
secular sword can not in practice reach so far as the spiritual sword, 
since the one is manual, the other verbal.!% And certainly, among 
all those who denied, explicitly or by implication, the desirability 
of a world-state, there was none who would have denied the com- 


102 Cf. Occam, Dialogus, pt. 3, tr. 2, bk. 1, chs. 1-13, for an exhaustive examina- 
tion of the arguments in favor of world-monarchy. 

183 Tbid., pt. 3, tr. 2, bk. 1, chs. 6, 7. 

104 John of Paris, op. cit., ch. 3. Cf. Gerson, De Potestate Ecclesiastica, consid. 9. 
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mon end of mankind. The question at issue between Dante and 
his opponents was really whether the smaller unit was adequate to 
provide the degree of security and tranquillity necessary to the 
fulfilment of the common end, and whether it would/be feasible 
to organize a world-state in such a way as to meet the practical 
difficulties caused by regional differenées in physical conditions, 
language, and customs, and the difficulty of maintaining effective 
control over so large a territory. It was to this problem that the 
federalistic proposals of Dante, Antonius Rosellinus, and Engel- 
bert of Admont were addressed. 


VIII. CONCLUSION 


The interpretation of the medieval conception of social groups 
presented in this paper differs widely from Gierke’s interpretation. 
Instead of the two opposing tendencies of antique-modern and 
properly medieval thought which Gierke described, we have dis- 
covered only one fundamental tendency, on which all thinkers were 
in general agreement: a tendency to conceive all political units, 
including the Church, as organizations of individuals aiming at 
the ethical and spiritual fulfilment of individual human destiny, 
and having no purpose apart from the common end of their indi- 
vidual members. These organizations were conceived as having no 
intrinsic unity; the unity which they had was, on the one hand, the 
unity of certain ideal forms which, by nature or supernatural grace, 
were common to all the individual members; and, on the other 
hand, a unity of order achieved through the division of labor for 
the common good and the coérdination of all activities to this 
end by the ruler. Starting from such premises, a conception of the 
group as an organic whole with a real personality could never have 
been attained; nor were there any tendencies in this direction. 

In regard to this fundamental conception, the only differences 
to be noted in medieval theorists were differences in clarity of defi- 
nition. And while clear definitions are rare, there is no instance of 
a thinker holding the views which Gierke described as “properly 
medieval.” Conflict in medieval political thought was conflict over 
the best kind of organization—the best location of powers—in a 
society whose nature and ultimate purposes were not open to 
question. Here we can find an antithesis between two tendencies: 
the tendency to conceive authority as divided among a variety of 
officers, and the tendency to conceive authority as necessarily con- 
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centrated in some single sovereign. The tendency to regional fed- 
eralism which Gierke found in medieval political theory was one 
aspect of this conflict; but our interpretation differs from Gierke’s 
in asserting that the question at issue was not the autonomy of a 
group with a special purpose to be fulfilled, but the autonomy of 
an officer with special functions to perform in the interests of the 
general purpose of mankind. 

If we ave correct in our interpretation of the basic concepts of 
medieval political theory, is such a theory properly called organic? 
The question is one of terminology; and on the proper use of this 
slippery word there is no general agreement. To me, medieval polit- 
ical theory conspicuously illustrates the dangers of assuming a 
clear-cut antithesis between individualistic and organic theories. 
If by an organic theory we mean a theory which emphasizes the 
harmony between the individual and organized society; which sees 
political organization not as merely restrictive but as positively 
necessary to the fulfilment of human nature; which visualizes 
social bonds as deeply rooted in human need, and not in a mere 
revocable and deliberate contract; which derives all political rights 
not from individual rights but from common purposes; which, from 
objective considerations of utility, is led to approve an inequality 
of political rights and the existence of spheres of absolute and ir- 
responsible authority—then medieval political theory was organic. 
But if by an organic theory we mean a theory which conceives 
that the whole has a purpose distinct from and superior to the 
ends of individuals; which construes the whole as an hierarchy of 
partial groups each with its special end and with a right as a group 
to realize that end; which posits an intrinsic unity of each group 
like the unity of the human individual; which views the officers of 
the group as organs through which the unity of the whole expresses 
itself—then medieval political theory was not organic. 
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Woodrow Wilson long ago recognized the value of the compara- 
tive approach in studying public administrative procesges.1 More- 
over, in recent years the recognized scope within which fruitful 
comparisons may be made has been considerably broadened, and 
public administration has benefited from studies of the experience 
of large-scale industrial, commercial, and other enterprises.” Thus 
far, however, relatively little attention has been paid by students 
of public administration to the administrative experience of 
armies.’ Military organizations have long dealt with the problem 
of combining men and materials to produce codrdinated and effec- 
tive action. Out of centuries of experience have emerged certain 
doctrines, forms, and methods concerning control and coérdination 
which are recognized and accepted by all modern armies. Details 
and applications change rapidly, but these basic concepts, which 
have virtually achieved the dignity of principles in their own “phem, 
change slowly, if at all. 

Several aspects of this extensive store of military doctrine ad 
experience are of particular interest to students of public adminis- 
tration. Of foremost interest are the staff agencies with which mili- 
tary organizations coördinate and focus the details necessary for 


14... nowhere else in the whole field of politics, it would seem, can we make 
use of the historical, comparative method more safely than in this province of 
administration.” Woodrow Wilson, “The Study of Administration,” Political Sci- 
ence Quarterly, vol. 2, p. 219 (1887). 

2 Cf. L. Gulick and L. Urwick (eds.), Papers on the Science of Administration 
(New York, 1937). A study of the common problems of bureaucracy in government 
and large commercial enterprises is now being made by Professor Marshall E. 
Dimock,. 

3 One reason for the relative lack of attention shown to military experience by 
students of public administration has doubtless been the scarcity of available and 
usable information about military methods and doctrines. The present article, 
which is based chiefly upon information gathered by the author at Washington, 
D.C., Ft. Benning, Georgia, and Ft. Leavenworth, Kansas, in 1935 and 1936 while 
holding a pre-doctoral field fellowship granted by the Social Science Research 
Council, provides an analysis of the structural or organizational aspects of internal 
control and coérdination in the United States Army, and suggests certain applica- 
tions of military experience to the problems of public administration. 
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the making of effective decisions of major policy by the hierarchi- 
cal, or line, leaders. Much can be learned about the characteristics 
and possibilities of staff services from an examination of military 
methods. Ne distinction made in American military usage between 
general staff and special staff services, which is explained later in 
this article, is, for example, a useful and important one which 
might well be adopted by public administration. 

Military experience also enlightens the problem of securing effec- 
tive hierarchical organization. Stringent limitation of the number 
of subordinates to be personally directed by any one individual is 
a notable characteristic of military organization, as is also an in- 
sistence upon easily located lines ef responsibility. According to 
avowed doctrines, staff services are not permitted to infringe in 
any manner upon line responsibilities. 

Functional differentiation is highly developed in modern military 
activity, and the response of military organizations to the problem 
created by this development is not without significance for public 
administration. This is particularly true of the relationship evolved 
in military practice between technical experts and line authorities. 

In the United States Army, the organization of internal control 
and codérdination is built upon three main foundations, namely, (1) 
hierarchical structure, (2) functional organization, and (3) staff 
services. In order to examine those aspects of military doctrine 
and procedure which seem most pertinent to public administration, 
an inspection may be made of these three sources of control and 
coérdination. 


I. HIERARCHICAL STRUCTURE 


Hierarchy connotes the arrangement of authority or command in 
graduated scales or levels in such a fashion that policies and plans 
flow down through well-defined channels from the top to the bot- 
tom of the organization. In tracing the hierarchical structure of the 
Army, it will be necessary to indicate the channels through which 
command is exercised. This will involve first an examination of 
the lines of authority in the War Department at Washington, and 
then an outline of the principal subordinate units of military or- 
ganization, together with the relationship of their commanders to 
the War Department and to each other. 

The diagram shows the main elements in the organization of the 
War Department level of the Army. Above the Secretary of War, 
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of course, is the President, whose constitutional position is that of 
commander-in-chief of the Army.t The Secretary of War, as the 
agent of the President, controls all the activities of the Army. 

In the performance of his specifically military duties, the Secre- 


4 Art. II, see. 2. 
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tary of War relies primarily upon two individuals directly under 
his jurisdiction. One of these is the Assistant Secretary of War. 
He, like the Secretary, is not a technical specialist, but a political 
appointee \ubject to change with each succeeding administration. 
His principal duties have been defined by the National Defense 
Act. It is provided there that “in addition to such other duties as 
may be assigned him by the Secretary of War, the Assistant Secre- 
tary of War, under the direction of the Secretary of War, shall be 
charged with supervision of the procurement of all military sup- 
plies and other business of the War Department pertaining thereto 
and assurance of adequate provision for the mobilization of ma- 
terial and industrial organizations essential to war-time needs.’’® 

Thus, the activities of the Assistant Secretary of War constitute 
a very specialized phase of the current military functions of the 
War Department. This is reflected in the existence of a separate 
organization under the Assistant Secretary for the accomplishment 
of his objectives, although whenever his duties require it he has 
access to, or may confer with, other sections and offices of the War 
Department, such as the purchasing offices of the chiefs of Arms 
and Services. 

The other individual upon whom the Secretary of War directly 
relies for the accomplishment of the military objectives of the War 
Department is the Chief of Staff. Army regulations make this 
official the “immediate adviser of the Secretary of War on all 
matters relating to the military establishment,” and state that he 
is “charged by the Secretary of War with the planning, develop- 
ment, and execution of the Army Program.” Further, “he shall 
cause the War Department General Staff to prepare the necessary 
plans for recruiting, mobilizing, organizing, supplying, equipping, 
and training the Army for use in the national defense. . . . As the 
agent, and in the name of the Secretary of War, he issues such 
orders as will insure that the plans of the War Department are 
harmoniously executed by all branches and agencies of the military 
establishment, and that the Army program is carried out speedily 
and effectively.’’® 

The Chief of Staff is a professional soldier, and his post is the 
highest in the War Department to which an Army officer can nor- 


5 Sec. 5a, as amended by act of June 4, 1920. 41 Stat. at Large 764. 
£ Army Regulations, No. 10-15, sec. 2. 
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mally advance. Unfortunately, the title of the office is somewhat 
confusing to the student of Army line and staff relationships, for 
in the Army true general staff officers do not possess power and 
authority in their own right. The Chief of Staff of tfe War De- 
partment, however, has actual legal authority of the greatest 
weight in regard to all military matters. That is to say, he has in 
practice, and according to Army regulations, direct command 
functions. “The Chief of Staff, in addition to his duties as such, is, 
in peace, by direction of the President, the Commanding General 
of the Field Forces and in that capacity directs the field operations 
and the general training of the several armies, of the overseas 
forces, and of the G.H.Q. units. He continues to exercise command 
of the Field Forces after the outbreak of war until such time as 
the President shall have specifically designated a commanding gen- 
eral thereof.”” Moreover, the Chief of Staff has under him the 
Deputy Chief of Staff, a true general staff officer, who assists him 
and is “charged with supervision over the activities of all the divi- 
sions of the War Department General Staff.’’® Thus, the Chief of 
Staff is rightly to be regarded as standing at the apex of the pro- 
fessional military hierarchy of the Army. 

The powers of the Chief of Staff are exercised over all the ele- 
ments of the Army, except the War Department General Staff, 
through the Adjutant-General’s Office as an agency of transmittal 
but not of command. The Adjutant-General’s Office is the official 
channel of communication between all the components and agen- 
cies of the Army. It is the department of records, orders, and 
correspondence of the Army. The office has no command functions, 
but is rather, in legal terminology, the notary that authenticates 
all orders, instructions, documents, and publications affecting the 
Army at large. 

All of the business of the office of the Adjutant-General is per- 
formed in accordance with general policies laid down by the War 
Department, under the immediate direction of the Chief of Staff. 
If a matter which comes up for consideration by the Adjutant- 
General’s Office can be handled in line with some existing War 
Department policy, it is handled accordingly. If no appropriate 
policy of general application exists, the Adjutant-General’s Office 
refers the matter to the proper agency of the War Department for 


7 Ibid., sec. 1 (changes, Aug. 18, 1936). 8 Ibid., sec. 2. 
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the enunciation of such policy.” Thus, while the Adjutant-General’s 
Office may be recognized in a sense as having a position in the 
hierarchical structure of the Army, there are definitely no command 
functions Wiached to it.2¢ 

In peace-time, the main lines of hierarchical control run from 
the office of the Adjutant-General to the commanders of corps 
areas and departments. The National Defense Act provides: “For 
purposes vf administration, training, and tactical control, the 
continental area of the United States shall be divided on a basis of 
military population into corps areas.”!! Accordingly, nine corps 
areas have been established. Overseas possessions of the United 
States have similarly been divided: by presidential direction into 
regional units known as departments.” 

The commanders of these corps areas and departments have, in 
time of peace, direct and complete authority over all of the military 
personnel and establishments of the Army within their territorial 
jurisdictions with the exception of the General Headquarters Air 
Force, the advanced officer training schools for general staff and 
high command positions, and the Military Academy at West Point, 
which are under immediate War Department supervision, and 
certain activities and agencies which are placed under the author- 
ity of the chiefs of the Arms and Services of the War Department 
in order to facilitate their specialized functional activities. Thus, 
the schools which provide officers and enlisted men with advanced 
specialized training in the techniques of the various Arms and 
Services are, in their purely instructional aspects, and aside from 
matters of discipline, internal supply, etc., directly under the juris- 
diction of the appropriate chiefs of branches. Also, a considerable 
number of technically specialized activities, such as hospitals, con- 
struction projects, and arsenals fall under the authority of the 
chiefs of the Arms and Services. 

® Army Regulations, No. 15-5, sec. 5. 

10 There are certain officers in the War Department known as the chiefs of the 
Arms and the Services. Their position in the organization of the Army, and their 
contributions to the process of internal control and coérdination, will be considered 
more fully below in connection with the discussions of functional organization and 
staff services. So far as here concerns hierarchical structure, however, it may be said 
that these officers do not form links in the principal chain of command by which the 
Army is governed. Instead, they render specialized services of various sorts to line 
officers and to general staff officers. They are known collectively as the “special 
staff” of the War Department. 


1 Sec. 3, as amended by act of June 4, 1920. 41 Stat. at Large 759. 
12 Army Regulations, No. 170-10, see. 2. 
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Within the corps areas and departments, control is, with such 
exceptions as have been noted, exercised by the commanders 
through the long series of tactical and tactical-administrative units 
into which the Army is divided. The composition, agfivities, and 
even the names, of these units are to,some extent standardized 
in all modern armies. In the United States Army, the larger of 
these units are not in full strength existence in peace-time, but they 
are provided for in plans and in officer-training activitiés. 

In order that a general understanding may be secured of the 


hierarchical structure of the Army, it may be well to begin at the’ 


bottom and list and describe the typical units of military organiza-~ 
tion” in an ascending scale. Exact figures as to the composition of 
all of these units cannot be given, because most of them, above the 
very lowest, vary from time to time. Hence the figures given here 
are only approximations which represent possible and typical situa- 
tions, and are intended only to facilitate an understanding of the 
nature of these units. 

The smallest infantry group is the squad, which consists of eight 
men, including the corporal, who is in charge of the unit. The next 
larger unit, the section, is composed of three squads under the 
command of a sergeant. Above, and including these two units, is 
the platoon, composed of two sections and commanded by a lieu- 
tenant. This may be regarded as the lowest tactical unit of organi- 
zation. 

From this point upward, there is a regular alternation between 
groupings which are primarily tactical in purpose and those which 
also have important administrative, maintenance, and supply func- 
tions. This procedure is intended to promote greater mobility and 
freedom of operation of certain units, and may be noted in passing 
as an interesting and significant aspect of military organization. 

The next grouping above the platoon has not only tactical func- 
tions, but administrative ones as well. This is the company, which 
is composed of three platoons, and is commanded by a captain. 
Next above the company comes the battalion, consisting of some 
three or four companies under the command of a major or lieuten- 
ant-colonel. This is a tactical unit. The next more inclusive group 
is the regiment, an organization formed of approximately three 
battalions, and commanded by a colonel. This group is both ad- 
ministrative and tactical. Above it comes the brigade, which again 


18 Infantry terminology will be employed in naming the lower units, 
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is primarily a tactical unit of organization. A brigade may be com- 
posed of two regiments and is under the command of a brigadier- 
general, 

Continuitg up the scale, the following unit is the division, which 
is the basic large unit of ogganization. It has both tactical and ad- 
ministrative functions, and is the smallest unit which contains the 
essential arms and administrative services so arranged as to make 
it a relatively self-sustaining unit. It consists of some three brigades 
plus numerous special types of personnel. Its commander is a 
major-general. Still higher is the corps which is primarily a tactical 
unit and has very few administrative duties. This may consist of 
three divisions commanded by a jieutenant-general. Above the 
corps is the army. An army may be composed of three corps and is 
commanded by a general. The functions of the army are both ad- 
ministrative and tactical. Two or more armies may be organized 
together as a group of armies under a single commander. This com- 
mander has responsibilities of a strategical character, rather than 
administrative. Above the commanders of several groups of armies 
may be established the commander-in-chief of the theater of opera- 
tions. While the functions of this officer are largely of a strategical 
character, he has many important administrative and territorial 
responsibilities. 

War-time organization calls into existence the entire series of 
units described. It maintains the corps areas and departments as 
units of internal administration and as defense areas of the zone 
of the interior. The commanders of these regions, of course, con- 
trol all of the units assigned to their areas, but the main line of 
hierarchical control runs from the War Department to the com- 
mander-in-chief of the theater of operations, and from him in 
sequence to the commanders of groups of armies, armies, corps, 


“ For purposes of national defense planning, a skeleton organization of four 
armies was created in 1934 by No. 160-10 of Army Regulations. 

16 For information about the hierarchical units of command, see Army Regula- 
tions, No. 600-620; The Work of the War Department (Washington: Government 
Printing Office, 1924), pp. 37-38; Manual for Commanders of Large Units (Tenta- 
tive), II, Organization and Administration (Ft. Leavenworth, Kansas: The Com- 
mand and General Staff School Press, 1935), pp. 9-19; Organization of the Army, 
Special Text No. 227, Army Extension Courses (Washington: Government Print- 
ing Office, 1932), pp. 11-14; Military Organization of the United States (Ft. Leaven- 
worth, Kansas: The General Service Schools Press, 1928), pp. 22-31; A Manual for 
Commanders of Large Units (Provisional), 1, Operations (Washington: Government 
Printing Office, 1930), pp. 1-51. 
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divisions, brigades, regiments, battalions, companies, platoons, 
sections, and squads. 

A statement of the underlying ideas on which this herarchical 
system is built may be taken from a military publication. “The 
commander of an organization or unit is thus its controlling head. 
He is responsible to his proper superior for results—for everything 
his command does or fails to do, collectively and individually. It 
follows, therefore, that the commander of an organization must 
make his authority felt and cause his will to be obeyed by each 
individual member of the organization. But experience has proved 
beyond question that the number of subordinates which a single 
individual can personally supervise and control is extremely 
limited, varying with conditions. How, then, is it possible, as or- 
ganizations or units increase in size up through the scale of military 
hierarchy to the army or group of armies, for the commander— 
this single controlling head—to direct effectively the individuals 
composing his command and cause his will to be obeyed and exe- 
cuted by each individual? It is manifestly impossible for him to 
do this by personal supervision over, and direct orders to, each 
individual. There must be some kind of mechanical framework by 
means of which the commander, dealing directly with only a few 
subordinates, can accomplish the desired results. 

“This mechanical framework is known as organization, i.e., sub- 
division into successive subordinate groups, each under its own com- 
mander. ... The succession of subordinate commanders through 
whom a commander exercises his authority and control is known 
as the chain of command.’’6 

From this statement, and from the structural description already 
given, may be seen the three principal characteristics of the hier- 
archical control of the Army. First of all is the grant of complete 
authority to each commanding officer over the unit assigned to 
him. Except for orders coming to him from his hierarchical supe- 
rior, no limitation is made on that authority. Divided authority 
and conflicting orders are regarded as fatal to effective military ac- 
tion. 

The second characteristic, complementary to the first, is the 
placing of full responsibility on each commanding officer for every- 
thing that occurs within his unit. The commanding officer shoulders 


1% “The Division Commander and His General Staff,” Command, Staff, and 
Logistics (Ft. Leavenworth, Kansas, 1934), pp. 1-2. 
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responsibility for each and every individual under him, and for all 
of their actions or omissions of action. Divided responsibility, as 
well as divided authority, is considered a ruinous flaw in the mili- 
tary hierarchy. 

Finally, BN face-to-face personal contacts of the members of the 
hierarchy are drastically limited. The effective span of control?’ 
of a commanding officer is considered to range from two or three to 
approximately eight individuals. In general, it may be said that the 
more complex and extensive the duties of a commanding officer 
become, the fewer are supposed to be the subordinates he person- 
ally directs. ; 

The usefulness for the purpose of.internal control and coördina- 
tion of the type of hierarchical structure devised by the Army is, 
within its own frame of reference, not easily denied. Although 
technical problems are sometimes complex, the objectives are pre- 
cisely defined, and extreme promptness, decisiveness, and depend- 
ability of action are the prime needs of military organizations. 
Hence, the simple and powerful lines of control, the perfect corre- 
lation between responsibility and authority, and the restricted 
personal contacts (particularly on the higher and the more complex 
levels) are indispensable. 

In other spheres of organized group action than the military, and 
particularly in the civil administrative services of government, the 
social and administrative situations frequently require a somewhat 
different hierarchy of control. For example, when social goals do 
not lend themselves to rigid delimitation, it is desirable to permit 
both discretion and joint responsibility to play important rôles. 
Also, in the supervision of routine and simple activity the effective 
span of control may be widened. 

However, to the extent that objectives are more or less clearly 
defined, and so far as promptness, decisiveness, and dependability 
of action are considered important, the forms of hierarchical con- 
trol which are employed by the Army are applicable in other types 
of organized group action. There is nothing peculiarly military 
about giving full power over this field to a directing official, and 
then holding him completely responsible for results; nor is the 
limitation of personal supervisory contacts possible only in the 


7 Cf. J. M. Gaus, “A Theory of Organization in Public Administration,” The 
Frontiers of Public Administration (Chicago, 1936), p. 75. 
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Army. Military organization is peculiar and noteworthy only be- 
cause of the degree to which it has carried these processes. 


II. FUNCTIONAL ORGANIZATION d 


The Army is divided into functional groups, and afl members of 
the organization below the level*of brigadier-general of the line 
are assigned to one or another of them. The hierarchical units which 
have already been examined are, above the lower units, composed 
of various combinations of these functional components. 

Certain of these functional groupings of the Army are designated 
as the “arms” or “combatant” branches. These are the Infantry, 
Cavalry, Field Artillery, Coast Artillery Corps, Air Corps, Corps 
of Engineers, and Signal Corps. The primary functions of these 
groups have to do with direct combatant operations. The remainder 
of the functional groups are known as the “services” and include 
the Inspector-General’s Department, Judge-Advocate-General’s 
Department, Finance Department, Chaplains, Quartermaster 
Corps, Medical Department, Ordnance Department, and Chemical 
Warfare Service. The personnel of the Adjutant-General’s Office is 
also regarded as belonging to a separate service. The services have 
been defined as “such supply, technical, and administrative agen- 
cies as are specially designed to maintain the fighting efficiency and 
morale of the combat elements of a command.’’!® 

The main basis of control in the Army is unquestionably the 
hierarchy or chain of command. All orders must clear through it, 
and all the members of a given hierarchical unit (whatever may be 
their individual functional duties) receive their instructions from 
their unit commander. However, there exists in addition to the 
chain of command another, but distinctly subordinate, line of con- 
tacts which conforms to the functional rather than the hierarchical 
divisions of the Army. This permits a direct flow upward and 
downward of consultation and coöperation between technical and 
administrative specialists without destroying the authority and 
responsibility of the chain of command. 

Under each commander of the major hierarchical units are 
placed special officers whose duty it is to supervise the technical 
and administrative activities of the various functional specialties 
represented in the unit. Thus the services, such as the Quarter- 


18 Organization and Administration, p. 21. 
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master Corps and the medical services, are supervised throughout 
the unit by their chief officers. Some of the arms, or combatant, 
branches have many specialized functions of supply and adminis- 
tration, such as the Air Corps and the Corps of Engineers; and 
these, too, arè supervised by special officers. Even the arms which 
do not involve any very e&tensive administrative functions, such 
as Infantry, are supervised, as to certain technical aspects, by 
special officers. These supervising officers form collectively what is 
known as the special, or technical and administrative, staff, and 
at the War Department level are known as the Chiefs of Arms and 
Services. 

The supervision exercised by these officers does not extend to the 
actual command of the personnel assigned to each of their func- 
tional specialties. That privilege is held only by the hierarchy or 
chain of command. The functions of these technical and adminis- 
trative staff officers, and the relationship between the chain of 
command and what might be termed the chain of functional con- 
tacts have been described as follows: ‘‘There is but one channel of 
command. It is followed in all cases. However, after policies and 
basic plans are decided and promulgated, many details are worked 
out by conference between the chiefs of the technical and admin- 
istrative staff sections and the corresponding chiefs of lower units. 
Notwithstanding this, when orders are issued they pass through 
the prescribed channels. The principle is that, in technical: details 
or in details affecting the routine of a particular branch, or as re- 
gards the details of an approved and promulgated technical plan 
or project, the chiefs of technical and administrative staff sections 
confer directly with the corresponding chief of the next lower unit. 
The chiefs of the higher units advise and assist the chiefs of the 
lower units.” 

The advantage of this type of functional organization for the 
Army is that it permits a considerable degree of functional codpera- 
tion without infringing on the authority and responsibility of the 
commanders of the various tactical and tactical-administrative 
units which are necessary for the performance of the ultimate 
duties of the Army. For non-military forms of organized group 
action, this scheme of relating (but subordinating) functional to 
hierarchical lines of control offers a means of relating the ‘‘over- 


19 Military Organization of the United States, p. 44. 
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head” administrative staff services of the headquarters to the simi- 
lar services of regional centers of administration without weaken- 
ing the main lines of departmental or hierarchical control. If uni- 
fied centers of regional administration are ever to be established 
by the federal government of the United States, theyorganizers of 
those centers would do well to considerethe experience of the Army 
with the problem of functional organization, and particularly with 
respect to the organization of technical and administrative staff 
services. 

The danger of the Army’s system of functional organization and 
control lies in its tendency to violate (as the Army’s hierarchical 
organization does not) the limits of the effective span of control. 
As the size of units increases up the scale of the hierarchy, the num- 
ber of technical specialties (and hence technical and administrative 
staff officers) tends also to increase. Despite the rigorous limit on 
the number of hierarchical officers a commander must deal with, 
he may soon be swamped by the number of his technical advisers. 
The efforts which are made to avoid this result will be considered 
in connection with the staff services. 


Ill. STAFF SERVICES 


Staff services are made necessary by overwhelming responsibili- 
ties placed upon officials within the hierarchy of authority. That 
such responsibilities are found on all except the lower levels of the 
military hierarchy cannot be doubted. The commanders of the 
higher units of organization are responsible for leading and inspir- 
ing the actions of thousands of men. They are heavily burdened 
by the sheer mechanics of issuing orders and seeing that the orders 
are correctly obeyed. They must direct and codrdinate a number 
of technical and specialized fields of activity. The commanders are, 
moreover, responsible for tactical and strategical decisions involv- 
ing an estimate of the total situation and a determination of proper 
courses of action within their prescribed objectives. These burdens 
of command are overwhelming. They make it imperative that com- 
manders have special assistance. To quote from a military publica- 
tion: “In this grouping of units under one command, a point is soon 
reached in the ascending scale where the multiplicity of details de- 
volving upon the commander are too numerous to be handled in 
person and leave time for consideration of broader phases of com- 
mand, such as the determination and execution of plans and poli- 
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cies and the supervision of operations. Beginning at this point, 
each unit is provided with an appropriate staff. By the term staff 
is meant the personnel who help the commander in the exercise of 
the functions of command by professional aid and assistance.’””° 

In the United States Army, there are three types of staff services. 
The personal staff consists*of a ‘small group of aides-de-camp who 
are “officers attached to the person of the commander to assist him 
in various „duties which vary with the personality of the com- 
mander.”?! “The functions of these officers vary widely from case 
to case, and may occasionally have considerable significance. They 
are available for whatever special or confidential duties their com- 
manders may wish to entrust to them.” 

The special staff, which has already been considered to some 
extent, is composed, as has been shown, of the technical and ad- 
ministrative specialists under the commanders of the higher units. 
These officers undertake many. duties of an operating and adminis- 
trative nature, particularly in the case of those identified with the 
facilitative and supply services. In addition to such duties, these 
officers serve in a somewhat different capacity in relationship to 
their commanders. They act as technical advisers and consultants 
on details pertinent to their specialties. ‘“The purpose of the special 
staff is to provide basic information and technical advice to the 
commander, ... to develop the commander’s decisions into ade- 
quate plans; to translate those plans into orders to the troops or 
services under their control; to insure the execution of the com- 
mander’s orders by staff visits and inspections; and to anticipate 
future needs and draft tentative plans to meet them. The staff 
functions of the special staff group are mainly advisory in nature 
.... As heads of technical, supply, and administrative agencies, 
the special staff officers are charged primarily with the functions 
of operation.” 

The special staff is spoken of as a collective entity, but it is not 
what might be termed a collegial body. That is, its separate ele- 
ments on any given level of command, the specilized officers of the 
various branches, do not consult and coéperate primarily with 


20 Tbid., p. 38. 

Staff and Logistics, Special Text No. 162, Army Extension Courses (Washing- 
ton: Government Printing Office, 1933), p. 2. 

2 “Special Staff,” Command, Staff, and Logistics (Ft. Leavenworth, Kansas, 
1934), p. 2. 
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each other, but directly with their commander. Special staff officers 
relieve commanders of the immediate burden of operating facili- 
tative and supply services, and, upon request, will provide techni- 
cal advice within restricted and prescribed fields. They do not, 
however, coérdinate their collective technical specfalties, nor do 
they deal with tactical and strategical problems involving over-all 
decisions of policy. Hence, they cannot be expected to lighten 
some of the gravest responsibilities of their commanders. 

The methods and agencies of military control and codrdination 
which have been examined thus far have included the hierarchy, 
the functional organization, and the personal and special staff 
services. These means of control and coérdination proved adequate 
so long as the activities of armies were only moderately complex 
and extensive. Then the commander dealt personally with strategi- 
cal and tactical matters and, whenever it was necessary, called 
upon his special staff for technical and administrative assistance 
and advice. With technical processes relatively simple, and with 
the total scope of activity not too great for one individual to fol- 
low, this “one-man” control was feasible. However, as the size of 
armies grew into the hundreds of thousands and millions, and as 
the essential technical processes increased in number and deepened 
in complexity, it became manifestly impossible for single individ- 
uals to direct unaided the larger units of such agglomerations. — 

In order to lighten the technical and strategical burdens of com- 
mand, there was then developed the general staff, which is the 
third type of staff agency found in the United States Army. The 
origins of this institution in its modern form go back in military 
history for over a century and a half, although its greatest develop- 
ment has taken place in the last half of that period. Frederick the 
Great, whose contributions to public administration are well recog- 
nized,” initiated about 1760, as a result of his experience in the 
Seven Years’ War, the methods of organization and training for 
general staff service which have developed into the modern military 
general staff system.” 

Other nations established general staffs at a much later date 
than did Germany. For example, the United States did so in 1903, 


23 F, M. Marx, “Civil Service in Germany,” Civil Service Abroad (New York, 
1935), pp. 179-182. 

2 “The Division Commander and His General Staf,” Command, Staff, and Logis- 
tics, pp. 9-10. 
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and Great Britain in 1904.5 For some years after the introduction 
of the general staff in the United States Army, there was consider- 
able confusion as to the true function of such an agency. Beginning 
about 1906, however, a system of instruction and training modeled 
along German lines was instituted in the advanced officer-training 
schools at Ft. Leavenworth, Kansas, and this instruction gradually 
developed an understanding of general staff methods.” 

General staffs are found in the division and in all higher units of 
organization in the United States Army, including the War De- 
partment. Somewhat less fully developed general staffs are pro- 
vided also in the smaller units, down to and including the battalion. 
The function of a general staff may be defined broadly as the pro- 
vision of detailed assistance to a commander in the preformance 
of his technical, tactical, and strategical functions. The general 
staff supplements the work of the special staff by aiding the com- 
mander in correlating and utilizing their services and advice. It 
aids the commander by assembling the data necessary for making 
decisions of tactical and strategical policy within the scope of the 
objectives set by higher command. The general staff assists in the 
formulation of specific plans to accomplish the aims decided upon 
by the commander, and it drafts and issues orders in the name of 
the commander to set in motion the various components of the 
unit necessary for the execution of the specific plans. Finally, the 
general staff inspects the efforts made to execute the orders and, 
if necessary, issues supplementary orders or reports back to the 
commander the necessity for the revision or extension of plans or 
policies. In short, the general staff attempts to make the com- 
mander ubiquitous and omniscient, so far as his unit is concerned, 
by carrying his sources of information and his means of supervision 
and control throughout his command. 

Despite the many services which the general staff furnishes the 
commander, it does not, of itself, possess any of the authority and 
responsibility which belong to the commander by virtue of his 
hierarchical position. “The commander is alone responsible for all 
the unit does or fails to do. Although he may be provided with a 
staff to relieve him of the burden of details and allow him time for 
consideration of the broader phases of his duty, he cannot avoid 
his responsibility for all policies, plans, or basic decisions which 
affect the condition, morale, training, or employment of his com- 

% Ibid. % Ibid., p. 14. 


ORGANIZATION FOR CONTROL IN THE UNITED STATES ARMY 893 


mand.”?” The general staff concerns itself with all matters leading 
up to the making of final decisions, and with all details of the 
action based upon those decisions; but it does not, in thelast analy- 
sis, make the decisions. 

Unlike the special staff, the general staff operateg as a collegial 
body. All of its members continually consult and act together. 
The extent and complexity of its task require, however, a certain 
amount of functional differentiation within the group. The four 
functional sub-divisions which are common to the general staffs at 
all levels of command in the American Army down to and includ- 
ing the division are: (1) a personnel division; (2) a military intel- 
ligence division; (3) an operations and training division; and (4) a 
supply division. Units below the division (brigade to battalion) 
have staff officers whose functions correspond, in part, to these 
four subdivisions. In divisions and higher units, the four functional 
groups are referred to as G-1, G-2, G-3, and G-4 respectively, and 
in the lower units as S-1, S-2, 8-3, and S-4.28 

The personnel division of a general staff is “charged with general 
staff functions which relate to the personnel of the command as 
individuals, that is, not as members of subordinate units.’’* Typi- 
cal problems considered by this section are matters affecting disci- 
pline, welfare, morale, assignment, transfer, and promotion. The 
military intelligence division is “charged, in general, with the col- 
lection and evaluation of information concerning the enemy and 
the dissemination of the resulting military intelligence.’’*° In peace- 
time, the activities of military attachés, and of observers and mis- 
sions to foreign countries, fall under the supervision of this division 
of the War Department General Staff. 

The operations and training division has extensive and highly 
important duties relating to mobilization, organization, distribu- 
tion, and location of units, troop movements, and military training. 
This division “must maintain the closest coöperation and collabo- 
ration with the other staff sections. It confers directly with the 
commanders of all combat arms and technical units within the 
command, with the commanders of supporting units, and with the 
commanders of other units with which the command may be 
associated,’’ 


27 Staff Officers’ Field Manual, Part I, Staff Data (Washington: Government 
Printing Office, 1932), p. 3. 
28 Ibid., p. 6. 29 Thid., p. 10. 3° Ibid., p. 11. 31 Tbid., p. 13. 
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The supply division is charged with supervision of all supply 
arrangements, or logistics. This division ‘‘keeps in constant touch 
with the operations and training section so as to keep informed of 
changes in the tactical or strategical situation which will necessitate 
changes in the supply arrangement or in the traffic circulation and 
control.” 32 s 

In the War Department General Staff there is a fifth functional 
group which has duties of a nature suitable only to that level. This 
is the War Plans Division (designated as W.P.D.), which “‘is 
charged, in general, with those duties of the War Department 
General Staff which relate to the formulation of plans for use in 
the theater of war of the military forces, separately or in conjunc- 
tion with the naval forces, in the national defense.” 

In the larger units (division and above), the general staff is 
organized hierarchically, so to speak, under a chief of staff, a 
deputy chief of staff (for armies and higher units), assistant chiefs 
of staff in charge of each of the four functional groups, and a secre- 
tary of the general staff (for armies and higher units). The chief 
of staff is the principal assistant and adviser of the commander. 
He is in close and continual association with him, and is the link 
between the general staff and the commander. He acts for the 
commander during the latter’s temporary absence. Customarily, 
the chief of staff and the commander of a given unit are not both 
replaced at the same time, so that one or the other may always 
have the benefit of an experienced associate. The deputy chief of 
staff assists the chief of staff in directing the work of the general 
staff and acts for the chief of staff in his absence. The assistant 
chiefs of staff direct the work of their divisions. The secretary of 
the general staff is an administrative officer serving the chief of 
staff and the deputy chief of staff. 

Despite the fact that general staffs are thus organized on both 
functional and hierarchical lines, such structural outlines are not 
rigidly conformed to by the group. Rather, it is a primary duty of 
the general staff to consult and coéperate freely within itself, and 
to avoid the error of treating the several divisions as water-tight 
compartments. 


® Ibid., p. 14. 33 Army Regulations, No. 10-15, sec. 12. 

a Staf Data, pp. 9-10. 

33 “The Division Commander and His General Staff,” Command, Staff, and 
Logistics, pp. 25-26. 
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The various staff services which have been examined succeed in 
relieving considerably the burdens which rest upon a commanding 
officer and contribute materially toward the codrdination and con- 
trol of the Army. The commander’s most frequent contacts are 
limited to those with his immediate hierarchical subordinates and 
his chief of staff. His relationships with the technical and service 
specialists are handled largely through his general staff; but if, on 
occasion, the commander wishes to confer personally with one or 
another of his special staff officers, he can readily do so. Since the 
special staff carries the routine burdens of facilitative and supply 
activities and provides specialized technical advice, and since the 
general staff bears the weight of details pertaining to technical co- 
ordination and tactical and strategical control, the commander 
can devote himself to basic questions of policy and to the leader- 
ship of his command. 


IV. APPLICATIONS TO CIVIL ADMINISTRATION 


The contributions of the staff services are indispensable in the 
process of controlling and coérdinating the Army. The importance 
of staff assistance is also recognized in many other fields of organ- 
ized group action. In large part, the recent report of the Presi- 
dent’s Committee on Administrative Management was concerned 
with the problem of strengthening and expanding the staff serv- 
ices of the federal administrative system. In few, if any, other 
fields, however, has the problem of providing staff assistance been 
so thoroughly analyzed as in the military sphere. Hence, the doc- 
trines, forms, and even the terminology, of military staff organiza- 
tion may be considered with profit by all students of administra- 
tion. Perhaps the outstanding conclusions which may be drawn 
from an inspection of military staff methods are, first, the need for 
a better classification of the staff services of public administration, 
and, second, the importance of further development in public ad- 
ministration of staff services which are analogous to the military 
general staff : 

In public administration, the term “staff services” is applied 
indiscriminately to a wide variety of activities such as personnel 
administration, budget-making, budget-execution, public relations, 
planning of many kinds, legal services, engineering, and legislative 
contact work. As a means for analysis, the use of a single term to 
designate all such services is becoming progressively more confus- 
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ing. Hence, it would be useful for students of public administration 
to undertake a better classification of the various staff services. 
The military terms “special staff” and “general staff” could be 
used to identify, on the one hand, those staff activities with exten- 
sive operating responsibilities, and on the other, those which are 
concerned chiefly with assisting executive officers in the perform- 
ance of their broader, over-all functions. Examples of the first type 
would be budget execution and legal services, and of the second 
type, public relations and planning. When the general staff serv- 
ices of public administration come to be more clearly identified, it- 
will be possible to concentrate upon their further development and 
coérdination. The possible benefits to be derived by administrators 
from well planned general staff assistance should, in the light of 
military experience, be considerable. 

The effectiveness of the hierarchical structure of the Army points 
the way towards necessary improvements in the framework of 
authority through which guidance and control are exerted over 
most administrative services. For example, the hierarchy of control 
through which the President must reach the personnel of the na- 
tional administrative service is so constructed as virtually to pre- 
clude the exercise of continuing and effective direction.*” Wholly 
apart from the so-called independent regulatory commissions, the 
President’s power to supervise and direct the federal administrative 
service is gravely, if not fatally, weakened by his tremendous bur- 
den of direct personal contact. These should be limited to a reason- 
able number, as is done in the military hierarchy. A similar disre- 
gard of the limits of the span of effective control is also common on 
federal departmental and bureau levels, and is frequent in state 
and local administration. 

Moreover, in the case of state and local administration, and, so 
far as the Humphreys case applies, in federal administration, there 
is a pronounced tendency to establish irresponsible centers of power 
in administrative hierarchies which endanger, if they do not deny, 
the possibility of unified administrative planning and control. Al- 
though the full rigors of military hierarchical power certainly need 
not be imported into public administration, there would well be, in 

æ Cf. J. M. Gaus, “A Theory of Organization in Public Administration,” The 
Frontiers of Public Administration, p. 71. 


st Cf. Marshall E. Dimock, “Executive Responsibility,” The Society for the 
Advancement of Management Journal, Vol. 3, pp. 22-28 (1938). 
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public administration, a thoughtful consideration of the military 
axiom that power should be commensurate with responsibility. 

Military functional organization, as has been shown, makes 
functional control a secondary and subordinate process and pro- 
duces, on the higher levels, a series of. more or less irfterchangeable 
units. This type of organization, in itself, is not suitable for public 
administration, where the major as well as minor units have (or at 
least presumably should have) differentiated and clearly defined 
functional responsibilities. However, the secondary chain of con- 
tacts by which coöperation within functional fields is made possible 
in the Army without infringing on hierarchical controls is a useful 
device. By means of it, the staff services of public administration 
could be permitted to codperate between levels, such as between 
department and bureau, or headquarters and field service, without 
producing staff dictation to line authorities. 


AMERICAN GOVERNMENT AND POLITICS 


Absentee Voting in the United States. As part of the most basic process 
in democratic government, the laws of the various states having to do 
with absentee participation in elections merit consideration. In the elec- 
tion of November 3, 1936, it is estimated that nearly two per cent of the 
total of forty-five millions wêre absentee votes.! Furthermore, all avail- 
able evidence indicates a steady expansion of this figure. The number of 
federal employees in Washington is on the increase; from this source 
alone the number of absentee voters in the election of 1986 was over 
eighty thousand.” The revival of business and industry, especially in the 
fields of transportation and communication, and the growing mobility 
of Americans generally, can be expected to add their quotas to the total 
number of absentee voters. g 

The movement for absentee voting laws for civilians is in the main a 
feature of the twentieth century. The earliest laws providing for absentee 
voting were restricted in their application to voters in the armed forces, 
and were contemporary with the Civil War.’ The first such law of general 
civilian application was adopted by Vermont in 1896.‘ Prior to 1913, only 
one other state followed the leadership of Vermont.’ In the latter year, 
four more states were added to the list.6 The World War seems to have 
given a decided impetus to the movement, because of the general desire 
to insure continued electoral activity both by those in the armed forces 
and by those serving the government in a civilian capacity. By 1924, 
when American participation in the war was definitely liquidated, all 
but four states had, or had had, absentee voters’ laws on their statute 
books; but not all these laws extended the privilege of absentee voting 
to civilians generally.” At the present time, only forty-two states permit 

1 This figure is based on an estimate. Only nine states had information as to the 
number of absentee voters, but these nine collectively present a fair cross-section 
of the whole United States. The figures, in round numbers, as secured from the 
respective secretaries of state, are as follows: Arizona, 14,000; Connecticut, 20,000; 
Maine, 20,000; Massachusetts, 50,000; New Hampshire, 5,000; New Mexico, 1,800; 
North Carolina, 25,000; Ohio, 56,000; Rhode Island, 1,000. 

2 Marquis W. Childs, in St. Louis Post-Dispatch, Oct. 20, 1936. 

3 P. O. Ray, “Military Absent Voters’ Laws,” in this Review, Vol. 12, pp. 461- 
469 (Aug., 1918). 

1 P. O. Ray, “Absentee Voting,” in this Review, Vol. 11, pp. 116-117 (Feb., 
1917). 

5 MA in 1901, with a law applicable only to railroad employees, which was 
broadened in 1911 to cover “‘any qualified elector,” 

€ Minnesota, Missouri, Nebraska, and North Dakota. See this Review, Vol, 10, 
pp. 114-115 (Feb., 1916). 

™P. O. Ray, “Absent Voters’ Laws,” in this Review,. Vol. 18, pp. 321-325 


(May, 1924). Since 1924, eight states have enacted absentee voting laws, as fol- 
- lows: Georgia and Texas in 1924, New Hampshire in 1925, New Mexico in 1927, 
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absentee voting by civilians. New Jersey and Maryland restrict the 
privilege to voters in the armed forces; Mississippi repealed its law in 1932 
and has not yet replaced it; Kentucky, Pennsylvania, and New Mexico 
have lost theirs via the courts, in 1921, 1924, and 1986, respectively. 

Even in the forty-two states, however, not all absentees are permitted 
to vote. There are several varieties of limjtations. One is geographical. 
Almost universally, it is required that the absentee, to qualify, must be 
within the territorial limits of the United States.* Two states require, in 
addition, that the absentee shall be within the state’s limits.”Conversely, 
two others require that he must be outside the state’s limits.!° The 
general rule, however, permits the absentee to vote whether inside or 
outside the state of his residence. A few states demand, in addition, that 
the absentee be at least a certain minimum distance from his home 
county, unless absence from the polling place is due to illness or physical 
disability." In this connection, only twenty-two states make provision 
for absentee voting by those who, because of illness or physical disability, 
are unable to attend the polls in person. The procedure for this class of 
absentees is generally similar to that required for other classes, except 
that in addition to the other affidavits and jurats, there must usually be 
a physician’s certificate accompanying the application for an absent 
voter’s ballot.?? 

A second class of limitations has to do with the cause of absence. Some 
states are very rigorous in this respect, others very generous. Seventeen 
of the forty-two states concerned provide, with varying degrees of exact- 
ness, that the absence shall be necessary and unavoidable, that is, due 
to regular business occupation or profession (or to illness or physical 
disability). Delaware is typical of this group: “In so far as the provisions 
of this act shall apply to voters by reason of the nature of their work or 
business, it is intended that those qualified electors, duly registered, who 
may vote under the provisions of this article shall be those only who may 
be absent, or may expect to be absent, from the polling place in the elec- 


Colorado in 1929, Michigan in 1931, Rhode Island in 1932, and Connecticut in 
1933. 

t Tennessee and Virginia constitute the only exceptions. Their laws provide 
specific arrangements for absentee voting from abroad. 

* Missouri and Oklahoma. 10 Rhode Island and West Virginia. 

1 Ohio demands a minimum of ten miles, Utah twenty miles. Massachusetts 
requires that there be at least two municipalities between the voter and the munici- 
pality of his residence. : 

12 The 22 states are Arizona, California, Colorado, Connecticut, Delaware, 
Idaho, Illinois, lowa, Michigan, Nebraska, Nevada, New Hampshire, North Caro- 
lina, Ohio, Oregon, South Carolina, South Dakota, Texas, Vermont, Virginia, Wash- 
ington, and Wisconsin, 

8 Election Laws of Delaware, 1936, Art. V, See. 149, p. 209. 
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tion district in which he or she may be a qualified elector, because of the 
inherent nature of his or her work or business, such as commercial 
travellers, railroad employees, pilots and sailors, and not merely because 
such electors may find it more convenient to follow his or her work or 
employment in, localities other than those in which they reside, such as 
mechanics, farm workers and other laborers.” 

The remaining twenty-five states lay down more generous terms. Most 
of them, like California, merely make the general arrangement that any 
duly registefed voter who expects to be absent from his election precinct 
on the day of an election may procure the proper ballots from his county 
clerk and cast them in compliance with the laws. Michigan, however, is 
in a class by itself. After enumerating eight special causes of absence, such 
as public service, attendance at a university, teaching, commercial travel- 
ing, and the like, its law adds a clause to cover “any person necessarily 
absent while engaged in the pursuit of lawful business, or recreation.” ™ 

Finally, states vary in their generosity with respect to the elections to 
which absentee voting is applicable. New Hampshire allows it only in 
elections for presidential and vice-presidential electors, South Carolina 
‘only in primaries, North Carolina only in local elections, and Massachu- 
setts only in biennial state-wide elections. Arkansas excludes city elec- 
tions, either primary or general, California district elections, and Rhode 
Island all county and local elections. Tennessee is to be found at the 
other extreme, permitting absentee voting “in any election for any pur- 
pose whatsoever.”!5 The most generally found provision includes any 
“general, special, or primary election;” and this seems to be practically 
as broad as that of Tennessee. Hence it seems safe to say that most of 
the states allow absentee voting in all elections. 

Explanation of these variations appears not only impossible, but futile 
as well. In some cases, of course, the reasons are obvious. Rhode Island, 
for example, is so small that it seems only fair to require any voter else- 
where in the state on election day to return to his home precinct and vote 
in person. Yet West Virginia, much larger, has the same requirement. In 
Missouri, a constitutional provision requires that absentees shall be with- 
in the state to qualify; Oklahoma’s law makes the same limitation without 
any constitutional provision to justify it. As to the variations in classes 
of absentees permitted to vote, no explanation seems adequate except 
that opinion differs in different states, on this as on so many other ques- 
tions. The spiciness of variety is apparently heartily endorsed by Ameri- 
can state legislatures. 

But the end of variety has not yet been reached; only the beginning 
has been indicated. In the first place, there are two basic systems rather 


M Election Laws of Michigan, Revision of 1936, Ch. X, Art. 3134. 
15 Michie’s Tennessee Code of 1982, Sec. 2228, p. 274. 
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than one providing for absentee voting. One of these, however, has be- 
come relatively insignificant, even though rather widely employed a 
decade ago. Today only one state, Oklahoma, uses it exclusively. Several 
others continue it as an alternative method, available only to absentees 
within the bounds of the state.’ 7 

The Oklahoma law serves to indic&te the main provisions of this sys- 
tem.!’ The qualified elector, if unavoidably absent from his home county 
on election day, may vote in any precinct in which he may happen to be, 
within the state. All that is required of him, upon presenting himself 
during polling hours at any such precinct is the making of an affidavit 
that he has not voted and will not vote elsewhere within the state at such 
election. The affidavit must also include an identification of his home 
county and precinct, a statement-of the reasons for his absence therefrom, 
and his temporary address in the precinct in which he proposes to vote. 
Also he is to present to the officers of this precinct his registration certifi- 
cate. After having thus proved his identity, the applicant is given the 
proper ballots, marks them, and withdraws. This completes his task. 
After he has withdrawn, his ballot, together with his affidavit, must be 
sent by registered mail to the election board of his home county. This 
board, after making sure that he has not voted in his home precinct, also 
must count his vote “in the same manner as if said vote had been cast in 
the precinct regularly in said county.’’!® The law requires that, in the 
event that there are different local candidates on the ballot, the absentee 
must strike out their names and write in those of the candidates in his 
home county whom he favors. This assumes that the absentee will remem- 
ber those names, an assumption not always justified, especially in the 
case of purely local officers, or if the absentee has been away from his 
home county for any length of time. Of course, no difficulty is involved 
in regard to voting for national and state offices. Besides, there is no more 
expense or inconvenience for the voter than if he were voting at his home 
precinct; and the possibility of abuse by dishonest voters has been re- 
duced to a minimum. The most telling objections to this system are that 
it prevents voting by absentees outside their home states, and also makes 
only incomplete provision for preserving the secrecy of the ballot. In all 
probability, these are the main reasons for its failure to secure wider 
adoption, and even for its replacement in states where it has been used, 
by the other and more widely applicable method. This latter is now the 
basic method provided for absentee voting by the laws of forty-one 
states. Fundamentally, it is designed to permit voting by qualified indi- 
viduals who are, or who expect to be, absent from their home districts on 

18 Arkansas, Colorado, Florida, Kansas, and Missouri. 


17 See Primary and General Election Laws of Oklahoma, 1935, pp. 39 et seq. 
18 Tbid., p. 40. 


902 THE AMERICAN POLITICAL SCIENCE REVIEW 


election day, regardless of whether they are in their own states. It aims, 
or it should aim, at making the task of the qualified absentee as simple, 
as convenient, and as inexpensive as is consistent with the prevention of 
fraud or abuse. 

The initial step in setting into motion the election machinery for absen- 
tee voting under this plan must everywhere be taken by the prospective 
voter himself. It is the filing of an application for the absentee ballot 
with the proper election officials of his home county or city. In all but two 
of the forty-one states concerned, this step can be taken either in person 
or by mail, whichever is more convenient for the applicant. Apparently 
the only limitation on the taking of this step is one of time, which varies 
considerably from state to state. Three states provide no time limit within 
which the application must be filed,?° and two others merely require that 
it be filed “seasonably.’’! In the others, the maximum number of days 
before election within which the application must be filed varies from 
ninety to ten, and the minimum from fifteen to one. The usual require- 
ment is that the application be filed not more than thirty days nor less 
than one day before the election, whether in person or by mail. 

Within these time limits, anyone is free to apply. Whether he appears 
in person or uses the mails, the election official must deliver to him an 
application blank.” He in turn must fill it out, before the election official 
if he applies in person, or before a notary or some other person authorized 
to administer oaths, if applying by mail.”* In either case, he must take 
oath as to the truth of the statements made in his application, thus laying 
himself open to a charge of perjury for any untruth, or of forgery if he 
attempts to use and sign the name of a qualified elector other than him- 
self. 

It should be noted that at this point both inconvenience and expense 
are involved for the voter who makes application by mail. He must first 
mail his request for the application blank; after receiving it, he must find 
a notary or other qualified official before whom he can fill it out and swear 
to its validity, a procedure involving the payment of a notary’s fee; 
finally, he must mail the filled and signed blank back to the proper elec- 
tion official of his home town, city, or county. 


18 The two exceptions are Georgia, which allows application only by mail, and 
Louisiana, which allows it only in person. 

20 Arkansas, New Hampshire, and North Carolina. 

21 Maine and Massachusetts. 

22 If the request is made by mail, the application blank is usually forwarded at 
the state’s expense. But there are some exceptions. Georgia, Nebraska, North and 
South Carolina, Tennessee, and Virginia require the applicant to pay all postage 
both ways. Texas collects from each applicant $0.15, Wyoming $0.30, and Minne- 
sota, $0.35, to cover the state’s expense in each case. 

23 Alabama alone requires no formal application. 
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The length and detail of the application vary from one state to another. 
Everywhere except in Alabama, the application must be signed and 
attested, and must include as a minimum the name and address of the 
applicant, an identification of the ward or precinct in which he claims 
to be a qualified elector, and an affirmation of his absence from such ward 
or precinct on the day of election. Fhis, however, is a bare minimum; 
most states demand considerably more detail. Many require an exact 
statement of the causes of absence.” Others demand that a certificate of 
registration accompany the application.” Still others insist or an identifi- 
cation so complete as to be nearly equivalent to appearance in person 
with witnesses.” Some are not satisfied with identification alone. In four 
states, the applicant must also swear that his choices of candidates have 
been unsubscribed, undictated, and unbought.”’ In four others, he must 
promise under oath that he will mark and return the ballot in exact con- 
formity with the legal requirements.?* Five more require an additional 
pledge that the applicant will not vote elsewhere, either within or without 
the state, at the election in question.”® 

Some doubt seems justified as to the necessity for somany precautions 
surrounding the business of merely asking for an absentee ballot. The 
main result of the precautions appears to be greater inconvenience for 
the applicant. Adequate safeguards to prevent abuse can be provided 
at later stages of the process; and this would be sufficient to discourage 
any ill-considered or dishonest applications. It would at the same time 
reduce expense and inconvenience for the well-intentioned, fully qualified 
voter. Alabama alone would appear to have a satisfactory arrangement in 
this respect. No formal application blank is required; all that is necessary 
is a notification to the proper election officials, asking for an absentee 
ballot, and giving name, permanent address, and temporary address. 
Sufficient precautions can be taken later. 

The desirable point for the first real precautions is when the election 
officials have received the application. Obviously, ballots should not be 
sent out carelessly; but the task of exercising due care belongs properly 
on the shoulders, not of the applicant, but of the election officials. Appar- 
ently, some of the states have recognized this. In eighteen, however, no 
check-up by the election officials is provided at this stage.®° In these 


* Generally the same states that limit absentee voting to those necessarily and 
unavoidably absent. 3 Nebraska and Washington. 

% Wyoming, for example, requires that the application be accompanied by a 
statement as to the identity of the applicant, signed and sworn to by two other 
voters of his home precinct. 

27 Maine, Massachusetts, New Hampshire, and Connecticut. 

28 Towa, Ohio, West Virginia, and Wisconsin. 

29 Connecticut, Florida, Illinois, Indiana, and Missouri. 

30 Alabama, Arizona, Arkansas, Colorado, Delaware, Idaho, Indiana, Iowa, 
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states, the law makes it compulsory for the election officials to forward a 
ballot upon receipt of the application. This does not necessarily signify 
carelessness; it may, and in most cases does, merely indicate that the 
states have transferred the burden of proof to the prospective absentee, 
by means of rigorous, detailed application blanks, as seen above. If the 
purpose of absentee voting jaws is to encourage qualified absentees to 
vote, then this arrangement can be criticized as wholly unsatisfactory. 

The check-up in some of the remaining states is hardly adequate. The 
laws of nine states merely require the election official who receives the 
application to “satisfy himself that the applicant is a qualified elector, 
entitled to vote.”*! This prescription leaves altogether too much discre- 
tion to the official. The remaining fourteen states concerned have gener- 
ally satisfied the requirements of safety, usually by requiring comparison 
of the signature on the application with that on the registration lists. 
Thus there is a minimum of inconvenience for the voter, and an easy but 
dependable check-up by the proper officials to prevent fraud. Most of 
the states further require that after the check-up, the application must 
be filed and the applicant’s name checked and marked on the registration 
lists as that of an absentee voter. Some demand, in addition, the publica- 
tion in a prominent place of a list of names and addresses of all applicants. 
This arrangement serves as an extra safeguard against fraud, in that it 
permits the public at large to check the list for possible “ghosts,” floaters, 
and other unqualified applicants. 

In all but one of the states concerned, the next step is the forwarding 
of the ballot and other required paraphernalia to the qualified applicant. 
This paraphernalia generally includes instructions for proper voting, an 
envelope in which to seal the marked ballot, and a carrier envelope ad- 
dressed to the sending election authority, in which to deliver or mail the 
sealed envelope containing the ballot. The absentee ballot itself is in 
most states distinguished from the regular ballot; this is done either by 
making it a different color, or by having it specially marked as an “absent 


Michigan, Minnesota, Nebraska, North Carolina, North Dakota, Texas, Utah, 
Wisconsin, West Virginia, and Wyoming. 

31 Florida, Georgia, Illinois, Kansas, Missouri, Nevada, New York, Ohio, and 
Oregon. 

2 South Dakota alone requires that the check-up be made by the election officials 
of the applicant’s home precinct. In all the other states, this work is handled by 
employees of the city or county election board. 

33 The exception is Connecticut, which forwards, instead of a ballot, an “instruc- 
tion blank.” This is marked by the absentee as he wishes, and constitutes his in- 
structions to the election officials of his home precinct to mark his ballot on election 
day. Of course, under this arrangement, the absentee’s ballot is not secret; but the 
officials concerned must pledge under oath not to reveal the instructions of the ab- 
sentee except when so ordered by a court of proper jurisdiction. 
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voter’s ballot.” No criticism can be made of these arrangements. Every- 
thing possible is done to ease the absentee’s burden: he receives complete 
instructions, and all other necessary equipment; all that he must provide 
is the initiative and the money to cover the expense involved in protecting 
the sanctity of the ballot. s 

In this connection, the states concerned age generally careful to prevent 
fraud and dishonesty in absentee voting. The absentee ballot is nearly 
always accompanied by an affidavit blank, usually on the envelope in 
which the ballot is to be sealed, which must be filled out ahd attested 
before a notary or other official authorized to administer oaths. The laws 
almost invariably provide, besides, that the voter shall mark his ballot 
in the presence of the attesting official, although in such a manner that 
the latter cannot know for whom.or for what it is marked. Usually, the 
attesting official must himself make a jurat to the effect that this has been 
done." Idaho, however, merely requires a signed statement that the law 
has been complied with, and that the ballot has been “marked, folded, 
and sealed in private and secretly.” Michigan requires no attestation, 
but an affirmation similar to that demanded by Idaho, with the additional 
proviso that it be witnessed by “two uninterested parties.” No doubt 
the purpose of such simple precautions on the part of Idaho and Michigan 
is to save the applicant the expense of attestation, but it seems to deserve 
criticism on the ground of too easy abuse. The precautionary require- 
ments set down by most of the states are generally satisfactory. They 
cannot be said to overburden the absentee voter, for they require the 
expenditure by him of little more time and effort than if he were a regular 
voter. This, plus the slight expense involved, is justified as necessary in 
the interest of prevention of fraud and abuse. 

After marking and sealing his ballot, and filling out the affidavit which 
accompanies it, the absentee voter has no further responsibility except 
to mail the ballot and affidavit back to the proper election officials. Some 
of the states merely assume that the absentee will see to it that his marked 
ballot is returned, and have set down no procedure to guarantee such 
return. Most of them, however, specify that the absentee must return 
the ballot, and provide penalties for not doing so. Minnesota even goes 
so far as to require that the ballot be mailed “in the presence of the attest- 
ing officer, who must so certify under his seal.’”’*? It should also be noted 
that all the forty-one states concerned have time limits within which the 
ballot must be received in order to be counted. These limits range from 


3 Of course, for the prospective absentee who applies in person, all these diffi- 
culties are obviated, except that he too must fill out and swear to the affidavit. 

38 Idaho Code Annotated, 1982, Vol. 1, Ch. 10, Sec. 88-1005, p. 53. 

3# Election Laws of Michigan (revision of 1936), Sec. 466, p. 120. 

3t Statutes of Minnesota, 1927, Vol. 1, Sec. 508, p. 104. 
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six days before to six days after the date of election. The usual require- 
ment, however, is that the ballot be received on or before the day of 
election. If received later, it must be marked as not counted, and kept 
on file with the other election records and materials. 

The remaining steps in the process of absentee voting are carried out 
exclusively by‘ the election officials. They are essentially the same in 
nearly all of the states concerned; hence the provisions of the Ohio law 
can be taken as typical.*® Upon receipt of an absent voter’s ballot, the 
clerk of thetoard of elections of his home city, town, or county is required 
to file it in a secure place, where it is to be kept unopened until delivered 
to the presiding judge of the precinct where the voter claims residence. 
All carrier envelopes containing absent voters’ ballots deposited with the 
board or received by mail before the delivery by such board of the election 
supplies to the various precinct officials are to be opened by the board, 
and the identification envelopes containing the ballots are to be delivered 
unopened, along with the other election supplies, to the presiding judges 
of the proper precincts. The clerk of the board is required also to notify 
the presiding judges of the precincts, before election day, of any absent 
voters’ ballots sent to voters claiming residence in their precincts. Then, 
should the voter return unexpectedly to his home precinct on election 
day, he is not to be allowed to vote in person until he has surrendered 
the absent voters’ ballot and all other supplies with which he may have 
been furnished. All envelopes containing absent voters’ ballots deposited 
with or received by the board of elections after the delivery of the election 
supplies, and before noon of the day of election, must be delivered by 
messenger to the appropriate precinct, and there counted immediately, 
along with the other ballots. Any absent voter’s ballot received after 
noon of election day is beyond the Ohio time limit, and hence may not be 
delivered, and is not counted.®9 

The counting itself involves no special difficulty. If the precinct be one 
where registration is required, the envelope may not be opened until the 
signature of the voter on it has been compared with that on his registra- 
tion form, and at least a majority of the judges and clerks agree that the 
two are identical. If no registration is required, the assumption is made 
that sufficient precautions against fraud have already been taken; and 
with no further ado the presiding judge is to tear open the envelope in 
the presence of all the judges and clerks, but in such a way as not to deface 
the affidavit printed thereon, or to mutilate the enclosed ballot or ballots. 
The latter are to be withdrawn, and without being unfolded, are to be 

38 Except in those states where the time limit extends beyond the day of election. 
In such states, the absentee votes are counted centrally and added to the totals 


already published for the respective precincts. See California Election Laws, Vol. 1, 
Sec. 1860-1362. 


» Ohio Election Laws, 1983, Ch. XII, Sec. 4785-138, pp. 107-108. 
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deposited in the proper ballot boxes. The words “absent voter’s ballot” 
must then be entered on the poll list opposite the name of the voter 
concerned, and the date of the election entered on his registration form. 
Tn any cases in which the affidavit is not sufficient, or the signatures do 
not correspond, or if for any reason it is evident that the absentee is not 
a qualified elector in the precinct, the ballgt is to be rejécted, and must 
be marked “not counted,” and the reasons for the rejection given, and 
then enclosed and returned to the election board along with the other 
election supplies. . 

The only chance for fraud or dishonesty in this last stage of the process 
of absentee voting arises from the possibility that the election officials 
may themselves be dishonest or corrupt; and that possibility cannot be 
eliminated by absentee voting laws. If fraud or dishonesty occurs at this 
stage, therefore, the fault does not lie with the laws on absentee voting. 
What faults may fairly be attributed to those laws have already been 
revealed; and it must be admitted that they do not constitute serious 
flaws. In fact, the conclusion would seem justified that the absentee voter 
who does his part, as analyzed above, can feel just as certain that his 
ballot will be counted fairly and honestly as the voter who casts his vote 
in person on election day. 

PAuL G. STEINBICKER. 

St. Louis University. 


The Diversion of Interstate Waters in the United States. Two cases 
which are concerned with the diversion of the waters of interstate streams 
were before the United States Supreme Court in the October term of 1937. 
One of them, Texas v. New Mexico, will be withdrawn from the Court 
docket when the Rio Grande compact signed by representatives of 
Colorado, New Mexico, and Texas and a representative of the United 
States on March 18, 1938, enters into effect. The other case, Nebraska v. 
Wyoming and Colorado, was first argued before the Supreme Court in 
1935. In May, 1938, the Court granted the petition of the United States 
for permission to intervene. Further written briefs and oral arguments 
were to be considered by the Court when the fall term of 1938 opened. 

Twenty-eight states have participated in the seven adjudicated and 
two pending suits before the Supreme Court of the United States in- 
volving the diversion of waters by one or more states to the injury of one 
or more other states. The first case, Kansas v. Colorado, was instituted 
in 1901 and decided in 1907. The second case, Wyoming v. Colorado, 
began in 1911 and was decided in 1922. But since 1924, seven cases have 
appeared before the Court. As all of these water diversion suits are con- 
troversies between states, the Supreme Court of the United States has 
original jurisdiction. 
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Kansas in 1901 sought a decree to restrain Colorado from continuing 
further diversions of the waters of the Arkansas River to the injury of 
Kansas.1 The Arkansas River, which is non-navigable in Colorado and 
Kansas, rises in the Rocky Mountains in Colorado and, after flowing 280 
miles in that state, enters Kansas and flows through the Arkansas Valley 
in Kansas for 310 miles to enter Oklahoma and then Arkansas before 
emptying into the Mississippi River. In reply to the complaints of Kansas, 
Colorado contended that, as a sovereign and independent state, she was 
justified, iffin her judgment her geographical situation and material 
welfare so demanded, in consuming for beneficial purposes all the waters 
within her boundaries; and that since the sources of the Arkansas River 
are in Colorado, she might wholly deprive Kansas and her citizens of any 
share in the waters of that river. å 

Colorado, by her legislation, recognized that riparian owners of lands 
had the right to appropriate the flowing waters of a stream for the pur- 
poses of irrigation, and she considered that the priority of appropriation 
for beneficial use governed the allocation of the waters available. Ac- 
cordingly, the first riparian owner to take water from a stream was as- 
sured that his share of water would always be allowed first before any 
later appropriator would be considered entitled to his share. This prior 
appropriation doctrine is the prevailing rule in arid regions because of the 
existing situation.? The lack of adequate rainfall necessitates reliance 
upon irrigation for the cultivation of land. A continued and reliable right 
to the use of water from a stream needs to be assured to the first user in 
order that land cultivation may be furthered; an interference with his 
needed supply of water would immediately make his land worthless, ir- 
respective of how much time and money he had spent upon it. The dis- 
tribution of water from a stream according to seniority (in time) of 
appropriation is an essential and unchanging rule in arid regions of the 
United States. ; 

Kansas, on the other hand, recognized the right of owners of land on 
the banks of a river to a reasonable use of the waters available for the 
purposes of irrigation, subject to the condition of an equitable division 


1 The bill of complaint was filed on May 20, 1901. Colorado demurred. The 
Court, in the opinion delivered by Mr. Justice Fuller, considered that intricate 
_ questions were involved, and decided to overrule the demurrer to permit Colorado 
to answer the bill of complaint in order that all the facts of the controversy should 
appear in the evidence presented to the Court. Kansas v. Colorado, 185 U.S. 125 
(April 7, 1902). 

2 Cf. the settlement arranged between Great Britain and Egypt concerning the 
waters of the Nile, which flows through arid land. Exchange of Notes between 
Mohamed Mahmoud Pasha, President, Council of Ministers, Egypt, and Lord 
Lloyd, British High Commissioner in Egypt, May 7, 1929. Great Britain, Treaty 
Series, 1929, No. 17. 
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between riparian proprietors. She did not need, and accordingly did not 
follow, the prior appropriation doctrine of Colorado. 

In a final decision in Kansas v. Colorado in 1907,? the Supreme Court 
denied the contentions of both Kansas and Colorado. The Court declared 
that Kansas was not entitled to a decree to enjoin all appropriations in 
Colorado for irrigation purposes in order te preserve the natural flow of 
the Arkansas River as it entered Kansas, in accordance with the common 
law riparian doctrine. At the same time, the Court.said that Colorado 
was not entitled to appropriate all the waters of the river before it reached 
Kansas. The Court considered that Kansas could not complain if the 
equitable division rule was administered between herself and Colorado, 
especially when the waters were, except for domestic purposes, practically 
useful only for purposes of irrigation. It could not be denied that the 
diminution of the flow of water in the river by the irrigation of land in 
Colorado had worked some detriment to the southwestern part of 
Kansas, but when the Court compared the amount of this detriment with 
the great benefit which had obviously resulted to the counties in Colorado 
where the water had been used, it declared that equality of right and 
equity between the two states forbade any interference with the existing 
withdrawal of water in Colorado for purposes of irrigation. In dismissing 
the complaint of Kansas, the Court stated that Kansas could institute 
new proceedings whenever it appeared that through a material increase 
in the depletion of the waters of the Arkansas River in Colorado the sub- 
stantial interests of Kansas were being injured to the extent of destroying 
the equitable apportionment of benefits between the two states resulting 
from the flow of the river. 

The Supreme Court declared that it applied federal law, state law, and 
international law, as the exigencies of the particular case demanded, but 
it considered the decision it reached in Kansas v. Colorado as a significant 
illustration of “practically building up what may not improperly be called 
interstate common law.” It asserted that one cardinal rule underlying all 
the relations of the states to each other in the United States was that of 
equality of right. Whenever the action of one such state reached, through 
the agency of natural laws, into the territory of another state, the ques- 
tion of the extent and the limitations of the rights of the two states became 
a matter of justiciable dispute between them. The Supreme Court was 
called upon to settle that dispute in such a way as to recognize the equal 
rights of both and at the same time to establish justice between them. 

A few years after the decision in Kansas v. Colorado was rendered, 
Wyoming started proceedings in the Supreme Court to enjoin Colorado 
and two Colorado corporations, who were acting under a state statute, 


3 Opinion by Mr. Justice Brewer, 206 U.S. 46 (May 13, 1907). 
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from carrying out their proposed diversion of 50,000 acre feet‘ of water 
from the Laramie River, a non-navigable stream, to another watershed 
in Colorado.’ The Laramie River rises in northern Colorado, flows 
northerly 27 miles into Wyoming, and then flows north-easterly 150 miles 
to empty into the North Platte River. For many years, the waters of the 
Laramie had been used for irrigation purposes in both states. The pro- 
posed diversion in Colorado, however, threatened to deprive Wyoming of 
certain waters which she had already for some time been diverting from 
the river for her own uses. Both states observed the prior appropriation 
doctrine in the apportionment of waters within their own borders, which 
made this case different from Kansas v. Colorado, where Colorado recog- 
nized the prior appropriation rule, but Kansas did not. 

The Supreme Court accordingly decided in Wyoming v. Colorado to 
apply the prior appropriation doctrine in a settlement of the distribution 
of the available waters of the Laramie River among the appropriators in 
both states, irrespective of the boundary line dividing Wyoming and 
Colorado. The decree issued in 1922 by the Court*—as may be observed, 
the proceedings lasted for 11 years—divided the waters in accordance 
with seniority of appropriation for beneficial use: first, 22,250 acre feet to 
Colorado; second, 272,500 acre feet to Wyoming; and third, the remaining 
15,000 acre feet to Colorado. By such a decision, the Court fully protected 
the lands that were first cultivated by use of the waters of the Laramie 
River, thus maintaining a condition of stability in the improvement of 
the arid regions of these two states. 

In a decision rendered in 19367 on the enforcement of the decree issued 
by the Court in 1922 in Wyoming v. Colorado, the Supreme, Court noted 
that at the request of Wyoming, Colorado agreed to accord to the officers 
of Wyoming free access to the measuring devices and to the registering 
charts, records, and other available data in Colorado, to coöperate freely 
with Wyoming officers in devising an appropriate plan for measuring the 
diversions in Colorado, and to give full consideration to such suggestions 
as were made to Colorado officers respecting the improvement of measur- 
ing equipment.’ 


4 An acre foot is the quantity of water required to cover an acre to a depth of 
one foot—43,560 cubic feet. 

5 The original bill of complaint was filed on May 29, 1911. A motion to dismiss, 
equivalent to a demurrer, was argued, and, on Oct. 21, 1912, was overruled without 
prejudice. The case was argued, and twice reargued, on final hearings, the United 
States participating in the last two arguments, by leave of the Court. Wyoming v. 
Colorado, 259 U.S. 419 (June 5, 1922). 

€ For the decree of the Court, as modified from that of June 5, 1922 (259 U.S. 
496), see 260 U.S. 1 (Oct. 9, 1922). 

7 298 U.S. 573. See also 286 U.S. 494 (1932). 

s Cf. decree issued by the Supreme Court in New Jersey v. New York. See note 
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An act of Congress in 1899 prohibited any interference with the navi- 
gable capacity of the waters of the United States except with the authori- 
zation of the Secretary of War.® Permits issued to the Sanitary District 
of Chicago’ in 1901, as modified in 1903," allowed the diversion of 4,167 
cubic feet of water per second from Lake Michigan to the Chicago 
drainage canal to dilute and force sewage into the Des Plaines River and 
then by way of the Illinois River into the Mississippi River above St. 
Louis.” In 1912, the Sanitary District sought to secure additional per- 
mission to increase the volume of water which it diverted from Lake 
Michigan, but was refused by the Secretary of War. However, the Dis- 
trict proceeded to divert a greater amount of water, which it claimed that 
it needed because of its increasing population. 

After notifying the Sanitary District of Chicago to desist from its ex- 
cessive withdrawals of water from Lake Michigan, the United States 
filed a bill in equity in 1913 in a federal district court to enjoin the Dis- 
trict from diverting more than 4,167 c.f.s. There was considerable delay 
in the proceedings, and on appeal to the federal Supreme Court, the 
decree of the district court to enjoin the District from withdrawing more 
than the specified amount was affirmed in 1925.“ Before the Supreme 
Court decree went into effect, however, the Secretary of War issued 


28 below. Cf. also authority given in exchange of notes between Great Britain and 
Egypt on May 7, 1929, to officials of Egypt to codperate with the resident engineer 
of the Sennar dam on the Nile in the Sudan to measure discharges and records of 
the distribution of water and the regulation of the dam. Mohamed Mahmoud Pasha 
to Lord Lloyd, Great Britain, Treaty Series, 1929, No. 17. 

3 Sec. 10 of act of March 3, 1899: “That the creation of any obstruction, not 
affirmatively authorized by Congress, to the navigable capacity of any of the 
waters of the United States is hereby prohibited; ... and it shall not be lawful to 
excavate or fill, or in any manner to alter or modify the course, location, condition, 
or capacity of, any port, roadstead, haven, harbor, canal, lake, harbor of refuge, or 
inclosure within the limits of any breakwater, or of the channel of any navigable 
water of the United States, unless the work has been recommended by the Chief of 
Engineers and authorized by the Sec. of War prior to beginning the same.” 30 Stat. 
at Large, 1121, 1151. 

10 For an extended discussion of the Sanitary District of Chicago situation, see 
James Simsarian, ‘The Diversion of Waters Affecting the United States and 
Canada,” Amer. Jour. of Internat. Law, Vol. 32, p. 488 (1988). 

1 For permits of Apr. 9, 1901, July 22, 1901, and Jan. 17, 1903, see Hearings 
before House Committee on Rivers and Harbors, on improvements of Illinois River, 
Illinois, and abstraction of water from Lake Michigan, 69 Cong., 1 Sess., pp. 202- 
203. 

1 Cf. Missouri v. Illinois and the Sanitary District of Chicago, 180 U.S. 208 
(1901) and 200 U.S. 496 (1906). 

18 For opinion of Secretary of War Henry L. Stimson, Jan. 8, 1913, see Canada, 
Sessional Papers, 1928, Sess. Paper No. 227, p. 7. 

“ Sanitary District of Chicago v. United States, 266 U.S. 405 (Jan. 5, 1925), 
the decree to be effective March 5, 1925. 
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another permit, on March 3, 1925.5 allowing Chicago to divert 8,500 c.f.s. 
until arrangements could be made by the District to carry out sewage 
treatment by artificial processes in order to decrease the amount of water 
needed from Lake Michigan. The District had been diverting 8,500 c.f.s. 
at the time of the Court decision in 1925, and it was realized that if it 
were to be limited suddenly go 4,167 c.f.s., the city’s sewage would pour 
out into the port of Chicago and pollute Lake Michigan. 

In 1925 and 1926, Wisconsin, Minnesota, Michigan, Ohio, Pennsyl- 
vania, and°New York filed amended bills in the Supreme Court for a 
decree to enjoin Illinois and the Sanitary District of Chicago from divert- 
ing water from Lake Michigan.!” These states contended that they had 
been seriously injured by the lowering of the levels of Lakes Michigan, 
Huron, Erie, and Ontario, and their cennecting waterways, and the St. 
Lawrence River above tide-water, as a result of the Chicago diversion. 
They asserted that the excessive withdrawals of water by the Sanitary 
District were for the purpose of taking care of the sewage of Chicago, and 
accordingly that the Secretary of War was not justified in permitting a 
continuation of such diversion under any act of Congress by virtue of an 
authority to regulate interstate commerce over the waters of Lake 
Michigan. Missouri, Kentucky, Tennessee, Louisiana, Mississippi, and 
Arkansas intervened as co-defendants. 

In the decision of the Supreme Court in 1929,8 Chief Justice Taft 
declared that the plaintiff states were entitled to a decree which would be 
effective in bringing to an end the violation of their rights by the Sanitary 
District and the unwarranted part of the diversion. The Court decided 
that it was its duty by an appropriate decree to compel the reduction of 
the diversion to a point where it rested on a legal basis, and thus to restore 
the navigable capacity of Lake Michigan to its proper level. Chief Justice 
Taft noted that some flow from Lake Michigan would be necessary to 
- keep up the navigability of the Chicago River, but that that amount was 
negligible as compared with the 8,500 c.f.s. being diverted through it to 
the Chicago drainage canal. The decision of the Court rested on an inter- 
pretation of the design of Congress in giving authority to the Secretary of 
War to make exceptions to the general rule prohibiting all interferences 


with the navigable capacity of the waters of the United States. The | | 


Court held that the Secretary of War had overstepped the authority 
given him by Congress, in that he had allowed the Sanitary District an 
excessive volume of water from Lake Michigan. 


16 For permit issued by Secretary of War John W. Weeks, see Canada, Sessional 
Papers, 1928, Sess. Paper No. 227, p. 48. 

16 See Report of the Special Master, Charles E. Hughes, to the Supreme Court of 
_ the United States, Oct. term, 1927, Relating to Lake Levels, 70 Cong., 1 Sess., H. Doc. 
178, p. 53. 17 Wisconsin et al. v. Illinois et al., 278 U.S. 367. 

18 Ibid, (Jan. 14, 1929). See report cited in note 16 above. 
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In April, 1930, the Supreme Court entered a decree!® that the Sanitary 
District of Chicago and Illinois were enjoined from diverting more than 
6,500 c.f.s. from Lake Michigan, until December 31, 1935, when the maxi- 
mum would be reduced to 5,000. After December 30, 1938, they were 
enjoined from diverting more than 1,500 c.f.s. The Supreme Court re- 
tained jurisdiction of the suit. In October, 1932, the complainant states 
applied to the Court?’ to secure execution of the decree of April, 1930. 
Accordingly, a decree was entered in May, 1933,” to require Illinois to 
provide the money necessary and to take the appropriate steps to secure 
the completion of adequate facilities for the treatment and disposition of 
sewage in order that the amount of water diverted from Lake Michigan 
through the Chicago drainage canal might be reduced in accordance with 
the decree of April, 1930, without,creating a dangerously unsanitary con- 
dition in and about Chicago.” 

When Boston and the surrounding metropolitan area were faced with a 
serious water shortage for drinking and other domestic purposes, the 
Massachusetts legislature, after a careful study of the water problems of 
the state, in 1926 and 1927, authorized the diversion of additional water 
from the Ware and Swift Rivers to meet the need. The Ware and Swift 
Rivers are non-navigable streams wholly within Massachusetts and 
tributary to the Chicopee, which empties into the Connecticut River 
just above Springfield, Massachusetts. The Connecticut River rises in 
Canada and northern New Hampshire, and flows between New Hamp- 
shire and Vermont and through Massachusetts and Connecticut into 


19 Wisconsin eż al. v. Illinois et al., 281 U.S. 696 (April 21, 1930). Cf. the second 
report of the Special Master and the opinion of Mr. Justice Holmes on April 14, 
19380, in 281 U.S. 179. 20 Wisconsin et al. v. Illinois et al., 287 U.S. 568. 

21 Wisconsin et al. v. Illinois et al., 289 U.S. 710. Cf. 289 U.S. 395. 

22 On Aug. 21, 1987, Congressman Claude V. Parsons of Illinois introduced the 
following bill in the House of Representatives (H.R. 8327), which was referred to the 
Committee on Rivers and Harbors for hearings: “That in order to regulate and 
promote commerce among the several states and with foreign nations and to pro- 
tect, improve, and promote navigation and navigable waters in the Mississippi 
Valley, the Secretary of War is hereby authorized and directed to withdraw from 
Lake Michigan, in addition to all domestic pumpage, an annual average of five 
* thousand cubic feet of water per second, to flow into the current of the Lakes-to- 
the .Gulf Waterway heretofore authorized by Congress.” Cf. Article 8 of the draft 
Great Lakes-St. Lawrence River treaty submitted by the United States to Canada 
on May 28, 1938, which proposed that the diversion of water from the Great Lakes 
system, through the Chicago drainage canal, should be reduced by Dec. 31, 1938 
to 1,500 c.f.s. as provided in the decree of the United States Supreme Court of 
April, 1930. Cordell Hull to Sir Herbert Marler, Press Releases Vol. 18, p. 631. 
For a further discussion, see James Simsarian, “The Diversion of Waters Affecting 
the United States and Canada,” Amer. Jour. of Internat. Law, Vol. 32, p. 488 
(1938). 

23 Laws of 1926, Ch. 375; Laws of 1927, Ch. 321. 
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Long Island Sound. Both Massachusetts and Connecticut recognize the 
common law doctrine that riparian owners have a right to the undimin- 
ished flow of a stream free from unreasonable burden upon it. 

Connecticut brought suit against Massachusetts in the Supreme Court 
to enjoin her from diverting the waters of the Ware and Swift Rivers from 
the watershed’ of the Conngcticut River. The Court dismissed Con- 
necticut’s complaint in February, 1931, because the diversions in 
Massachusetts did not result in any substantial injury or damage to 
Connecticut. The careful study of the water problems in Massachusetts 
before the enactment of the legislation of 1926 and 1927 no doubt in- 
fluenced the decision of the Court. Mr. Justice Butler, in delivering the 
Court opinion, asserted that for the decision of suits between states within 
the United States, federal and international law are considered and ap- 
plied as the exigencies of the particular case require. Such state disputes 
are to be settled on the basis of equality of right. But Mr. Justice Butler 
pointed out that this was not to say that there must be an equal division 
of the waters of an interstate stream among the states through which it 
flows. He said: “It means that the principles of right and equity shall be 
applied, having regard to the ‘equal level or place on which all the states 
stand, in point of power and right, under our constitutional system,’ 
and that, upon a consideration of the pertinent laws of the contending 
states and all other relevant facts, this Court will determine what is 
an equitable apportionment of the use of such waters.” Mr. Justice Butler 
also referred to the development of “interstate common law” and its 
application for the ascertainment of the relative rights of states in respect 
of interstate waters. 

Representatives of New York, New Jersey, and Pennsylvania drew up 
compacts in 1925, and again in 1927, relative to the waters of the Delaware 
River, but in each instance, only the legislature of New York ratified, and 
the legislatures of the other two states did not. Accordingly, New York 
undertook to divert a considerable amount of water from the tributaries 
of the headwaters of the Delaware River, in order to increase the available 
water supply of the City of New York. New Jersey, however, filed a bill of 
complaint with the Supreme Court of the United States in 1929 to enjoin 
the contemplated action of the City and State of New York.” The tribu- 
taries, which New York planned to divert, flow from New York State into 
the Delaware River where it forms a boundary between New York and 
Pennsylvania. The Delaware continues its course to the point where New 
York and Pennsylvania meet New Jersey; then the river forms the 
boundary between Pennsylvania and New Jersey, and later between 

24 Connecticut v. Massachusetts, 282 U.S. 660 (Feb. 24, 1931). For the court 


decree entered March 23, 1931, see 283 U.S. 789. 25 282 U.S. 660, 670. 
2 New Jersey v. New York, 279 U.S. 823 (May 20, 1929). 
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Delaware and New Jersey; it finally empties into the Atlantie Ocean. 

New Jersey insisted to the Court that a strict application of the rules of 
the common law governing private riparian proprietors subject to the 
same sovereign power was necessary. But the Court, in the opinion de- 
livered by Mr. Justice Holmes in 1931 in New Jersey v. New York et al.,?" 
declared that a more liberal rule might be applied than in a controversy 
between neighbors who were members of a single state. Different con- 
siderations come in when the Court is dealing with independent sovereigns 
having to regard the welfare of the whole population and wheh the alter- 
native to settlement is war. Mr. Justice Holmes continued that in a less 
degree, perhaps, the same was true of the “quasi-sovereignties” bound 
together in the Union. He considered that different traditions and prac- 
tices in different parts of the country might lead to varying results, but 
the effort always was to secure an equitable apportionment without quib- 
bling over formulas. He affirmed the adoption of the principle of equitable 
division by the Master appointed by the Court. The Master found that 
the tributaries were not navigable, and that the proposed diversion by 
New York would not impair the navigable capacity of the Delaware 
River. 

The Supreme Court denied the injunction sought by New Jersey, but 
did limit the amount of water to be diverted by New York from the 
Delaware River or its tributaries to 440 million gallons daily. The Court 
pointed out that the water allowed to New York was not to constitute a 
prior appropriation, nor to give a superiority of right over New Jersey 
and Pennsylvania in the enjoyment and use of the Delaware River and its 
tributaries. Pennsylvania had intervened to protect her future interests. 
The Court decree?! provided that accredited representatives of New 
Jersey and Pennsylvania should at all reasonable times have the right to 
inspect the dams, reservoirs, and other works constructed by the City of 
New York and the diversion areas and the inflow, outflow, and diverted 
flow of these areas, and to inspect the meters and other apparatus in- 
stalled by the City of New York and all records pertaining to the flow of 
the water. 

The Colorado River compact was signed on November 24, 1922, at 
Santa Fé, New Mexico, by representatives of the seven states of Arizona, 
California, Colorado, Nevada, New Mexico, Utah, and Wyoming, and a 
representative of the United States.2° The Colorado River rises in 
Colorado, flows through Utah and Arizona, and forms the boundary 
between Arizona and Nevada and between California and Arizona. 


27 283 U.S. 336 (May 4, 1981). 
28 New Jersey v. New York, 283 U.S. 805 (May 25, 1931). Cf. notes 7 and 8 
above. 


29 For text of the compact, see H. Doc. 605, 67 Cong., 4 Sess. 
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Streams from New Mexico and Wyoming contribute to its waters. The 
Colorado River empties into the Gulf of California after marking the 
boundary. between the United States and Mexico and flowing through 
Mexican territory for a short distance. 

Article 1 of the Colorado River compact declared that its major 
purposes were to provide fos the equitable division and apportionment of 
the use of the waters of the Colorado River system; to establish the 
relative importance of different beneficial uses of water; to promote inter- 
state comity; to remove causes of present and future controversies; and to 
secure the expeditious agricultural and industrial development of the 
Colorado River basin, the storage of its waters, and the protection of life 
and property from floods. The seven states were divided into an “upper 
basin” and a “lower basin.” Article 3eapportioned 7,500,000 acre feet of 
water per annum from the Colorado River system to each basin, adding 
that the “lower basin” might increase its share another 1,000,000 acre 
feet. Article 4 declared that inasmuch as the Colorado River had ceased 
to be navigable for commerce and the reservation of its waters for naviga- 
tion would seriously limit the development of the Colorado River basin, 
the use of the waters for purposes of navigation would be secondary to the 
uses of such waters for domestic, agricultural, and power purposes. 

The act of Congress of August, 1921,?° under which the Colorado River 
compact was drawn up, provided that the compact must be approved by 
the seven signatory states and Congress before it went into effect. Six of 
the states ratified, but since Arizona refused to do so, Congress passed 
another measure in December, 1928, entitled the Boulder Canyon 
Project Act, which provided that ratification of the compact by six of 
the seven states should be sufficient to make the 1928 statute and the 
Colorado River compact effective. The six states (with Arizona still re- 
fusing to ratify) accepted the compact, and accordingly the Boulder 
Canyon Act, subject to the provisions of the compact, was proclaimed 
by the President in June, 1929.2 The 1928 statute declared that the 
purpose of the dam to be constructed in the Colorado River at Boulder 
Canyon was to control the floods, improve navigation, and regulate the 
` flow of the Colorado River, provide for storage and for the delivery of 
the stored waters for reclamation of public lands and other beneficial 
uses exclusively within the United States, and for the generation of elec- 
trical energy as a means of making the project a self-supporting and 
financially solvent undertaking. 

At the point where the dam was to be built in the Colorado River, the 
middle channel of the river is the boundary between Nevada and Arizona. 


30 Aug. 19, 1921, 42 Stat. at Large 171. 
31 Dec. 21, 1928, 45 Stat. at Large 1057. 
32 June 25, 1929, 46 Stat. at Large 3000. 
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Arizona statutes prohibited the construction of any dam, even by the 
United States, in Arizona without the approval of the state engineer; and 
such approval had not been secured for the construction of Boulder 
Dam. Arizona filed a bill of complaint in the federal Supreme Court on 
October 6, 1930, against the validity of the Boulder Canyon Act and the 
Colorado River compact, and named +he Secretary of the Interior and 
the states of California, Nevada, Utah, New Mexico, Colorado, and Wy- 
oming as defendants. Arizona’s complaint was dismissed by the Supreme 
Court in May, 1931, because there had not been any interference with 
her rights. In the opinion of the Court, in Arizona v. California et al., 
Mr. Justice Brandeis declared that as the Colorado River was navigable, 
and as the means which the federal statute provided were not unrelated 
to the control of navigation, the erection and maintenance of a dam and 
reservoir at Boulder Canyon were clearly within the powers conferred 
upon Congress by the Constitution of the United States. 


The state of Washington, in 1931,** filed a bill of complaint in the. 


Supreme Court in which she charged that the state of Oregon was wrong- 
fully diverting the waters of the Walla Walla River to the injury of 
inhabitants of Washington and asked for an adjudication apportioning 
the interests of the two states in the river and in tributary streams and 
restraining any use or diversion of the waters found to be unlawful. The 
Walla Walla River, a non-navigable stream, rises in the Blue Mountains 
of northeastern Oregon. After flowing for several miles through a narrow 
canyon, the river broadens out at Red Bridge near Milton, Oregon, where 
it breaks into two branches. One, the Tum-a-lum, as it is known in Ore- 
gon, or the main Walla Walla, as it is known in Washington, flows through 
cobble rocks over great depths of gravel till it reaches the McCoy Bridge, 
in Oregon. There springs rise from below the surface and feed the flow 
anew. Thus reinforced, the stream moves northwesterly to the line be- 
tween the two states, and again northwesterly for about 30 miles in 
Washington to its confluence with the Columbia River. The Gardena 
Farms District draws on the waters of this river in Washington. A second 
branch of the Walla Walla River, starting at Red Bridge, Oregon, is 
known as the Little Walla Walla, and it divides after a mile into smaller 
branches which join the main Walla Walla in Washington, mainly at 
points below the Gardena intake. Beginning in 1880, irrigators in Oregon 
maintained crude dams across the Walla Walla River close to the Red 
Bridge to turn the waters of the river away from the channel of the Tum- 

33 Arizona v. California et al., 283 U.S. 423 (May 18, 1981). The Court decision 
was on & motion to dismiss by the defendants. 

3 Cf. Art. 4 of the Colorado River compact. 

35 See also United States v. Arizona, 295 U.S. 174 (1935), and Arizona v. 


California et al., 298 U.S. 558 (1936). 
3 Washington v. Oregon, 283 U.S. 801 (May 18, 1931). 
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a-lum into the channel of the Little Walla Walla; such waters were used 
for agricultural, domestic, and kindred purposes in Oregon. 

The Walla Walla basin has a semi-arid climate. Agriculture in this 
region is dependent upon irrigation from a dependable water source. 
Oregon and Washington agreed in this case that the doctrine of prior 
appropriation ‘was to govern the individual rights of the land-owners 
and the water-owners in both states. Washington complained that prior 
appropriations secured by the Gardena Farms District in 1892 were 
being interfered with by the diversion of the waters of the Tum-a-lum 
at Red Bridge into the Little Walla, Walla for use in Oregon. 

The Supreme Court declared, in its decision in Washington v. Oregon 
in 1936,’ that the Gardena Farms District claim was not a valid one 
as against the Oregon diversion. The Court applied the doctrine of prior 
appropriation. The Oregon dams in the Tum-a-lum had existed since 
1880, and the Gardena Farms District, which was started in 1892, was 
fully aware from the beginning of its enterprise that the waters of the 
Tum-a-lum above Red Bridge would not be available for its canal intake 
from the Walla Walla in Washington. Furthermore, the Court observed 
that, aside from the question of seniority of appropriation, there would 
be no advantage to Washington if the Oregon dam were done away with, 
and Oregon irrigators deprived of the use of the waters of the Tum-a-lum. 
The nature of the channel of the Tum-a-lum was such that the small 
quantity of water would be quickly absorbed and lost in the deep gravel 
in the bottom of the channel, and the water would not flow to the Wash- 
ington border. 

Washington also sought to restrain Oregon farmers from sinking wells 
upon their land, but the Supreme Court dismissed that complaint also. 
The water pumped by about 300 wells was used upon the lands where the 
wells were located, and was not lost from the watershed. The Court de- 
clared that the Oregon farmers had a right to pump percolating waters, 
not following defined subterranean channels, in reasonable quantities for 
the benefit of the overlying land. The Court noted that use of the water 
from these wells did not materially lessen the quantity of water available 
for use in Washington. 

The North Platte River, a non-navigable stream, rises in Colorado and 
enters and traverses Wyoming, crosses the state line into Nebraska, and 
in that state unites with the South Platte?! to form the Platte River, 
which flows through Nebraska to the Missouri River, the eastern bound- 


37 297 U.S. 517 (March 2, 19386). 

38 For the apportionment of the waters of the South Platte River, see the com- 
pact between Colorado and Nebraska, approved by Congress on March 8, 1926, 
44 Stat. at Large 195. Cf. the La Plata River compact between Colorado and New 
Mexico, 43 Stat. at Large 796 (Jan. 29, 1925). 
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ary of the state. Appropriations of the waters of the North Platte have -- 


been made in Colorado, Wyoming, and Nebraska. Under the Reclama- 
tion Act of the United States in 1902,39 the construction of reservoirs in 
-Wyoming for the storage of water to be used for irrigation was ‘authorized, 
and the Secretary of the Interior, pursuant to the act, applied to the 
state engineer of Wyoming and obtained from him permission to con- 
struct in that state reservoirs for impounding the waters of the North 
Platte River. The Secretary of the Interior was given a priority date for 
the appropriation of the water required. Reservoirs haveeaccordingly 
been constructed and operated by the United States, and water has been 
supplied to irrigators in Wyoming. 

Nebraska in 1935 started proceedings in the Supreme Court to have 
determined the rights of Wyoming and Nebraska to the waters of the 
North Platte. Nebraska maintained that her citizens had prior and senior 
appropriations of the waters of the North Platte River to those of Wy- 
oming inhabitants and the United States, who were appropriating and 
using more water than they were entitled to. Nebraska pointed out that 
both states recognized by their laws the doctrine that the waters of 
streams may be appropriated for beneficial use and that one whose ap- 
propriation is prior in time has the superior right. In April, 1935, the 
Court denied Wyoming’s motion to dismiss.*° Colorado was ordered to 
be made a party defendant to the suit, and a Special Master was au- 
thorized to submit a report.” In May, 1938, the United States was 
granted permission to intervene.“ Nebraska v. Wyoming and Colorado 
is now pending.“ 

The case of Texas v. New Mexico et al. was instituted by Texas in 1935% 
to enjoin New Mexico, the Middle Rio Grande Conservancy District, a 
quasi-municipal corporation, and its directors, from making certain 
diversions of the Rio Grande, and particularly to enforce Article 12 of 
the Rio Grande compact of 1929.4 By Article 12, New Mexico and Texas 
agreed that prior vested rights above and below Elephant Butte Reser- 
voir should never be impaired by the compact, that New Mexico should 
not cause or suffer the water supply of the Elephant Butte Reservoir to 
be impaired by new or increased diversion or storage within the limits of 
New Mexico unless and until such depletion was offset by an increase of 


39 June 17, 1902, 32 Stat. at Large 388. 40 295 U.S. 40 (April 1, 1935). 

41 296 U.S. 553 (Dec. 23, 1935). 42 299 U.S. 510 (Oct. 12, 1936). 

48 Order dated May 16, 1938, U.S. Law Week, Vol. 5, No. 37, p. 17. 

* Cf. U.S. Supreme Court Service, Oct. term, 1937, p. 1005. 

45 296 U.S. 547. Cf. U.S. Supreme Court Service, Oct. term, 1937, p. 1006. 

4 The Rio Grande compact was signed on Feb. 12, 1929, at Santa Fé, New 
Mexico, by Colorado, New Mexico, and Texas. After the legislatures of these three 
states approved the compact, Congress gave its approval on June 17, 1930, when it 
became effective. 46 Stat. at Large 767. 
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drainage return. A motion to dismiss was denied by the Supreme Court 
in March, 1936.47 A Special Master was appointed by the Court the 
following May.‘ 

Representatives of Colorado, New Mexico, and Texas and a repre- 
sentative of the United States signed a compact on March 18, 1938, in 
which (in Artitle 11) New Mexico and Texas agreed that upon the 
effective date of the compact, all controversies between these two states 
relative to the quantity or quality of the water of the Rio Grande should 
be composed and settled. Detailed schedules were worked out for the 
allocation of the waters of the Rio Grande among the three states in- 
volved. The compact will be effective when the three states and Congress 
ratify it. f 

Three situations have appeared before the Supreme Court of the 
United States in cases involving the diversion of interstate waters. First, 
in the Western states cases, Wyoming v. Colorado and Washington v. 
Oregon, the Court has settled the interstate controversies by the applica- 
tion of the doctrine of prior appropriation. The state boundary lines in 
such cases have been ignored, and the settlement has necessitated an 
examination.of the dates of appropriation by water-users in the states 
involved. The first to use water from the interstate stream was recog- 
nized as entitled to the first share of water available. Second, in the 
Eastern states cases, Connecticut v. Massachusetts and New Jersey v. 
New York, the doctrine of equitable apportionment has been applied 
by the Court. In Connecticut v. Massachusetts, the Court pointed out 
that equitable apportionment did not necessarily mean equal division 
of the waters of an interstate stream. In Kansas v. Colorado, where 
Colorado recognized the prior appropriation doctrine, but Kansas recog- 
nized the equitable division rule, the Court considered that the equitable 
apportionment rule was a fair one to apply. 

Third, when an act of Congress controlled the rights of parties in 
conflict over the use of interstate waters, the Court has enforced the 
federal statute. In Wisconsin et al. v. Ilinois et al., the Court interpreted 
the design of Congress as expressed in the federal act of 1899, and adjudi- 
cated the rights of Illinois and the Sanitary District of Chicago accord- 
ingly. Although the Great Lakes states complained of the injury done 
them by diversion of the waters of Lake Michigan by the Sanitary Dis- 
trict, the Court did not find it necessary to enjoin the actions of the 
defendants because of the prejudice to the interests of the complainants, 
but rested its decision entirely on the enforcement of an act of Congress. 
In Arizona v. California et al., the Supreme Court dismissed the action 


47 Texas v. New Mexico et al., 297 U.S. 698 (March 9, 1936). 
48 Charles Warren was appointed on May 25, 1936. Texas v. New Mexico et. al., 
291 U.S. 644, 
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of Arizona because the Boulder Canyon Act of Congress in 1929 author- 
ized the erection of the dam in dispute. 

Other than in the situations in the third category, the Supreme Court 
has evolved rules of “interstate law” to govern the interstate conflicts 
in the United States regarding the diversion of waters by one or more 
states to the injury of one or more other states. The Court referred in 
several cases to international law, but in ho instance was there a clear 
indication that it was undertaking to apply a rule of international law 
in the settlement of any question of diversion of waters before it. The 
Court never sought to determine the existing rule of international law 
governing such disputes,4? but instead applied either the priority of ap- 
propriation or the equitable apportionment rule, according to the situa- 
tion that confronted it. In the cases before it, the Supreme Court has 
evolved equitable rules of “interstate law” to settle the interstate con- 
troversies as it considered that they should be solved under a federal 
system of government.®° 

JAMES SIMSARIAN. 

Washington, D.C. 


The Office of Lieutenant-Governor in the States. The first instances 
of the office of lieutenant-governor in the history of American political 
institutions are found in the governments of the colonial period, when 
in its most usual form the colonial government, like that of the trading 
company, consisted of a governor, a deputy-governor, a council, and a 


49 Cf. the “thalweg” cases which have appeared before the Supreme Court, in 
_ which the Court has examined the existing practices in international law to deter- 
mine that the middle of the main channel of a boundary river formed the dividing 
line between two states. See Iowa v. Illinois, 147 U.S. 1 (1893); Louisiana v. 
Mississippi, 202 U.S. 1 (1906); and New Jersey v. Delaware, 291 U.S. 361 (1934). 

50 Cf. the decision of the Federal Court in Switzerland and the Staatsgerichtshof 
in Germany where equitable principles were applied for the settlement of inter- 
cantonal and interstate controversies involving the diversion of waters. 

In Switzerland, the Federal Court settled an action instituted by the canton of 
Aargau to enjoin the use in the canton of Zurich of the waters of the Jonabach 
River, a small intercantonal stream, for the generation of power. Jan. 12, 1878, 
Aargau v. Zurich, Entscheidungen des Schweizerischen Bundesgerichtes aus dem 
Jahre 1878, Amtliche Sammlung, IV, 34, discussed by Dr. Dietrich Schindler, in 
“The Administration of Justice in the Swiss Federal Court in Intercantonal Dis- 
putes,” Amer. Jour. of Internat. Law, Vol. 15, pp. 149, 160, and 170 (1921). 

In Germany, the Staatsgerichtshof adjudicated a dispute between Württemberg 
and Prussia and Baden concerning the flow of the Danube River from Baden to the 
other two states of the German Federation. June 18, 1927, Wirttemberg and 
Prussia v. Baden, Entscheidungen des Reichsgerichts in Zivilsachen, CXVI, Ap- 
pendix, pp. 18-45, discussed in Arnold D. McNair and H. Lauterpacht (eds.), 
Annual Digest of Public International Law Cases, 1927-1928 (London, 1931), pp. 
128-133. 
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general assembly. The office was permanent, however, in only two colo- 
nies, i.e., Connecticut and Massachusetts. In other colonies, it existed 
only when there was a particular need for it. For instance, Lieutenant- 


Governor Pownall was sent to New Jersey in order to have a competent. 


person “upon the spot” to act whenever the infirmities of the governor 
made it “painful and hazardous if-not impossible” for him to attend to 
the affairs of his office 

Seventy-seven of the nearly 125 state constitutions that have been 
adopted in the United States since the Declaration of Independence have 
had provisions for the office of lieutenant-governor, which is found in 35 
of the states today.? There are three main reasons why the office is found 
in so many of the states: first, the people want elective officials;? second, 
the office provides for a permanent and impartial presiding officer for 
the senate without robbing any district of its senator;* and third, prece- 
dent has favored the office, since from the very beginning it has existed 
in most of the larger and more influential states.® The fact that the United 
States has a vice-president adds weight to the last reason. 

In 24 of the 35 states that have the office, upon the death or resignation 
of the governor, all the power and authority appertaining to his office 
“devolve” upon the lieutenant-governor. In Mississippi, he “has the 
power and discharges the duties.” He becomes governor in Alabama, Min- 
nesota, New Mexico, Rhode Island, South Carolina, and Vermont. In 
four other states,® he “exercises” the authorities of the office. Whatever 
the terminology may be, he has the same plentitude of power as the 
governor when that office becomes vacant;’ but he can be denied the 
oath of office in all but six states. 

1 New Jersey, Archives, Vol. 8, pt. 2, pp. 102, 106, 118, 135, 139, and 215. 

2 In all except Arkansas, Florida, Georgia, Maine, Maryland, New Hampshire, 
New Jersey, Tennessee, West Virginia (where the president of the senate is sub- 
stitute governor), and Arizona, Oregon, Utah, and Wyoming (where the secretary 
of state is substitute governor). 

3 In the Maryland convention of 1864, it was pointed out that “the idea of giving 
the people a chance to elect two officers instead of one was the grand feature which 
recommended it.” Maryland, Debates and Proceedings, 1864, pp. 1316-1319; also, 
Massachusetts, Debates and Proceedings, 1820, pp. 127 and 334; Louisiana, Debates, 
1845, p. 279; and see G. H. Ethridge, Mississippi Constitutions (Jackson, 1928), pp. 
248-252. 

4 New York, Debates and Proceedings, 1846, p. 168; Georgia, Proceedings, 1877, 
p. 110; Kentucky, Debates and Proceedings, 1890, pp. 1470-1472; Pennsylvania, 
Debates, 1872, Vol. 2, p. 344; Ohio, Debates and Proceedings, 1851, pp. 110, 300-303; 
and Iowa, Debates, 1857, p. 580. 

5 Wyoming, Journal and Debates, 1889, p. 347; Massachusetts, Debates and 
Proceedings, 1820, p. 334. 

ê Connecticut, Kentucky, Massachusetts, and Texas. 

7 Ex parte Crump, 10 Oklahoma 133; ex parte Hawkins, ibid. 396; State v. 
Chambers, 96 Oklahoma 78; and ex parte Norris, 8 South Carolina 408. It was held 
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Each constitution provides that the lieutenant-governor shall act in 
place of the governor in certain contingencies. About half provide that 
“the absence of the governor from the state” shall be one such con- 
‘tingency. The supreme court of Louisiana held that a few hours’ absence 
or a few days’ absence did not create a “vacancy” in the office of gover- 
nor.® The principle of this case is generally followed, but there are excep- 
tions.® The significance of the exceptions is that in some states the lieu- 
tenant-governor is given an opportunity to break the continuity of the 
policy of the administration during his temporary governorship. 10 

The office of lieutenant-governor has been the object of a great deal of 
scoffiing because, among other things, it is said that in the 33 states in 
which he is presiding officer of the senate he has little power as such." 
It may be forgotten by the crities that the most satisfactory presiding 
officer is the most inconspicuous and, to the casual observer, the most 
insignificant. But what are the lieutenant-governor’s powers and duties 
as president of the senate? 

First of all, he exercises the power of committee appointment in one- 
third of the states." In other states, the appointments are made by the 
president pro tempore or by the senate itself.“ Full use of the power of 
recognition belongs to the lieutenant-governor as presiding officer, and 
gives him influence. He may use it impartially or in accordance with his 
own desires as they relate to the passage or defeat of measures before the 
house. The power to make rulings accompanies the power of recognition. 
By a wise use of this power, a presiding officer can virtually refuse to 
entertain dilatory and obstructive motions.“ On the other hand, he can 


in Oklahoma that a lieutenant-governor, upon whom the power and authority of 
the office of governor had “devolved,” was ineligible to succeed himself as “gover- 
nor.” 8 State v. Graham, 26 Louisiana Annals 568 (1874). 

® Montgomery v. Cleveland, 134 Mississippi 132; ex parte Crump and ex parte 
Hawkins, both cited above. 

10 Tn 1900, United States Senator Clark of Montana resigned his office because 
it was alleged that he had been elected through corruption of the legislature. During 
an absence of the governor, Lieutenant-Governor Sprigas appointed him to fill the 
vacancy his own resignation had created. Compilation of Senate Election Cases 
(Washington, 1903), pp. 143 and 906. 

1 The lieutenant-governor of Massachusetts is president of the council; and in 
Rhode Island, a member of the senate. 

% Alabama, California, Idaho, Indiana, Iowa, Kentucky, Louisiana, Michigan, 
New York, and North Carolina. In some of these states, the appointments are 
made with the “advice and consent of the senate,” given in a resolution. 

13 By the president pro tempore in Connecticut, Delaware, Missouri, and Penn- 
sylvania; by the senate in Colorado, Illinois, Ohio, Oklahoma, Rhode Island, South 
Carolina, Virginia, and Wisconsin; by a committee on committees in Minnesota 
and Nebraska; and in Vermont by a committee of which the lieutenant-governor is 
a member. 

4 The Indiana general assembly passed a property tax limitation law in a special 
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encourage such tactics if he sees fit. The power of reference of bills to 
committees and of submission of bills to the senate gives the presiding 
officer much influence over legislation. Some states have tried, with vary- 
ing success, to limit this influence by introducing calendars and steering 
committees. Little importance can be attached to the duty of the pre- 
siding officer to authenticate¢he acts, measures, and records of the senate 
with his signature; but there are exceptions." 

Most of the states permit the lieutenant-governor to cast a vote in 
the senate in case of a tie; but this privilege is not important, for, since 
he is not a member, his vote can have no legislative effect if the constitu- 
tion requires a majority vote of both houses for the enactment of laws.'8 
It is, however, convenient for the lieutenant-governor to exercise this 
privilege in matters of procedure or reutine affairs, for it expedites the 
business of the house. In four states, he has the right to debate and vote 
on all questions before the committee of the whole.” 

The argument that the majority floor leader in the senate is much the 
more important official can well be granted, for it was never intended 
that the lieutenant-governor should have any power over legislation. 


session called for that purpose in 1932. While the bill was in the governor’s office 
awaiting signature, opponents undertook to call it back for further consideration. 
But Lieutenant-Governor Bush had arranged for the Mills Brothers and others to 
entertain the senate during the closing hours, and all business was out of order. 
Indiana, Senate Journal, Special Session, 1932. 

16 In 1894, the lieutenant-governor of New York ruled that a substitute measure 
was a new proposition and thereby rendered a rule limiting debate of no effect. 
New York, Senate Journal, 1894, pp. 125, 191, and 196. See Illinois, Senate Journal, 
1915, pp. 112-125, for an instance of a lieutenant-governor recognizing no members 
but those who were intent on obstructing the progress of the senate. 

16 Board of Commissioners of Leavenworth County v. Higginbotham, 17 Kansas 
62, 75. 

17 State v. Darbelle, 261 Missouri 515. See also Indiana, Senate Journal, Special 
Session, 1982, for an example. Lieutenant-Governor Bush, in the closing hours of 
the session, refused to sign when the senate voted a bonus to the senate employees. 
His explanation was: “The constitution says nothing about passing a bill or resolu- 
tion over the refusal of the lieutenant-governor to sign. Consequently, if the 
lieutenant-governor refuses to sign and remains in his chair, there is no way to pass 
anything over his refusal to sign.” 

18 Kelly v. Secretary of State, 149 Michigan 343. The lieutenant-governor of 
Rhode Island is a member of the senate. 

19 Often the lieutenant-governor announces in the event of a tie vote: “A majority 
not having voted in favor thereof, the motion does not prevail.” Riddle, Legislative 
Procedure, p. 15. Mr. Riddle was once the lieutenant-governor of Kansas, Also, 
W. D. Giles, The Idaho Legislature, pp. 15-17. Mr. Giles was once the lieutenant- 
governor of Idaho. Lieutenant-governors of Indiana usually take the opposite 
attitude. See Indiana, Senate Journal, 1917, pp. 45-46. 

20 Indiana, Missouri, Mississippi, and Texas. He can debate in the committee 
of the whole in Connecticut. 
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However, it has been shown that his position as presiding officer is such 
that if he possesses certain traits of character, he can have influence even 
in regard to legislation.» There is, nevertheless, a limit to the influence 
that he can exert, and if he does not observe it, he is likely to be put in 
his place.” 

There has been comparatively little-utilization of the liéutenant-gover- 
nor as an administrative or executive official. Only inconsiderable, or 
even optional, duties have been assigned him in connection with state 
institutions.” He is president of the board of education in Towa and a 
member of a similar board in Rhode Idland.” He is a member of the board 
of finance and control in Connecticut.” He is a member of the boulevard 
commission in Delaware; of the public service board in Nevada; of the 
board of agriculture in Rhode Island; of the air board of Kentucky; he 
has been given the right to make certain appointments in Texas; and in 
Kentucky he makes all the administrative appointments if the governor 
does not seek “the advice and consent of the senate.” 

By the state executive-administrative act, approved February 2, 1933, 
the lieutenant-governor of Indiana was designated as a member of the 
administrative boards of the departments of state, commerce and in- 
dustries, public works, and education. Upon the discretion of the gover- 
nor, he may be designated as the chief administrative officer of the de- 
partment of commerce and industries and of the department of public 
works. In addition, the governor is-authorized to designate the lieutenant- 
governor to assist or to represent him before any board or department for 
any length of time or for any specific purpose.” The governor has desig- 
nated the lieutenant-governor to be the chief administrative officer of 

2 “Shear the lieutenant-governor of every power except that of being presiding 
officer and he still has more influence than any other man in the senate!,”’ exclaimed 
a delegate in the Massachusetts convention of 1853. Debates and Proceedings, p. 335. 

2 The lieutenant-governor of New York refused to put a motion to seat a 
member while the convention of 1894 was in session. The convention empowered 
the president pro tempore to preside whenever the lieutenant-governor should refuse 
to act. New York, Senate Journal, February 5, 1894, and Revised Record of the Con- 
stitutional Convention, 1894, Vol. 1, pp. 394 and 1152; Vol. 2, pp. 26-31 and 483-489; 
and Vol. 5, p. 746. Similar action was taken in Michigan when the lieutenant- 
governor tried to rule the evenly divided senate in the special session of 1907. Kelly 
y. Secretary of State, 149 Michigan 343; Michigan, Senate Journal, Extra Session, 
1907, pp. 1-3, 42-45, and 72-75; and Debates and Proceedings, 1907, pp. 340, 490— 
492, and 1301-1302. 

23 In Michigan, Minnesota, Missouri, Pennsylvania, and Vermont, he is a 
“visitor” of the state institutions. In Pennsylvania and California, he is chairman 
of the board of pardons. 

2 He is ex officio member of the board of regents of the state university in Cali- 
fornia and member of the board of the school for the blind in Texas. 

25 He had part in the administration of the war loans in Pennsylvania and of the 
soldiers’ bonus in Kansas. 2% Indiana, Statutes, 1933, Chaps. 4 and 257. 
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the department of commerce and industries, and as such as he is also 
the commissioner of agriculture. 

The emoluments of the office range, in 17 states, from an annual salary 
of $900 in Kansas to $8,000 in Pennsylvania, with an average of a little 
less than $2,700. In six states, he is paid a salary for each session over 
which he presides. The other states pay a per diem wage. 

The above outline of the origin, reasons for existence, and use of the 
office of lieutenant-governor in the system of state government in the 
United States naturally suggests an appraisal of the office. The fact that 
it is not found iñ 13 states is evidente that it is not an essential office, and 
the fact that governors are overworked in many states where the office 
exists is indicative that it is not as useful a device of government as it 
might be. Manifestly, the problem is one of the utilization of the services 
of an officer elected by the people of the state to relieve the governor of his 
routine duties. Although no state has yet made use of the services of the 
lieutenant-governor primarily to relieve the governor of some of the 
pressing demands upon his time, the reorganization of the executive- 
administrative branch of the government of Indiana seems to point to 
a possible solution for the problem. So far, the Indiana set-up, as noted 


above, has worked in such a manner as to induce the belief that an ar- 


rangement could be made along similar lines by which the governor could 
be released from the performance of many lesser and routine duties of 
his office. Whether the Indiana innovation will operate so smoothly when 
the governor and the lieutenant-governor are strange political bed-fel- 
lows, time alone can tell; but such a situation was anticipated when the 
governor’s use of the lieutenant-governor’s services was made discre- 
tionary. : 

In view of circumstances which bid fair to perpetuate the office for 
some time to come, it would be begging the question to propose the 
abolition of the lieutenant-governorship. Attention may well be fixed 
upon the scheme that Indiana has devised for utilization of the services 
of the lieutenant-governor, in the hope that if that experiment does not 
constitute the solution, it may at least suggest one. 

Warren REx Isom. 

Harvard University. 


Some Recent Proposals in the Sphere of Administrative Justice. Among 
the problems touched upon by the President’s Committee on Adminis- 
trative Management is that of the réle of administrative discretion in 
the governmental process. Both Professor Hart and Professor Cushman 
have contributed to the statement of, and have suggested solutions for, 
this problem.’ Professor Hart is concerned with the exercise of a rule- 


1 The special studies involved are entitled “The Exercise of the Rule-Making 
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making discretion. at the administrative level, and has ably defended the 
exercise of this type of decision-making by personnel under the control 
of the Executive rather than Congress. In other words, the mere fact 
that administrative action takes the form of general rules does not relate 
it functionally to the legislative department, and once the notion that 
rule-making is “legislation” in a separation-of-powers sefise is got out of 
the way, the case for a complete integration of such powers under the 
control of the President can be pushed through to unqualified conclusion. 

Professor Cushman’s treatment of the order-making discfetion of ad- 
ministrative authorities does not, hoWever, arrive at a similarly unquali- 
fied vindication of presidential power. After an introduction which ad- 
mirably exposes the policy-making potentialities in the jurisdiction of 
such agencies as the Federal Trade Commission, he yet hesitates to assign 
the exercise of the specifically “judicial” functions of the independent 
boards and commissions to a personnel subject to presidential direction 
and control. In the result, Professor Cushman suggests, and the Presi- 
dent’s Committee approves, a scheme under which certain of the prelimi- 
nary steps in the enforcement of the policies now entrusted to the com- 
missions would be under direct departmental control, while the conclud- 
ing steps, involving the case-to-case determination of charges brought 
by administrative officers, would be insulated from such control. It is 
true that the report contemplates that all of the activities of the present 
boards and commissions shall be covered into the departmental hierarchy, 
but inasmuch as so-called ‘judicial sections” are to be staffed by persons 
enjoying a complete independence of the department head, the result is 
continued division of power within the executive department. 

The ostensible reason for according administrative judges this inde- 
pendence of executive influence is their devotion to a judicial function. 
But unless this judicial function is the same judicial function as that dis- 
charged by the regular courts, it does not follow that independence of 
tenure is desirable. Upon analysis, administrative justice would seem 
to involve only a very technical part or aspect of the judicial function 
which we associate with courts of law. There is, to be sure, a case-to-case 
disposition of controversies after hearings at which both parties are repre- 
sented. But the institutional side of law, embodying constitutional no- 
tions of restraint upon governmental power, is not reflected in the admin- 
istrative process. The ideal of administrative justice is simply the enforce- 
ment of policy; the scrutiny of that policy in the light of a traditional 
law—the duty which necessitates judicial independence of government— 
is no part of the administrative function. 

These considerations point to the conclusion that we ought to dis- 


Power” and “The Problem of the Independent Regulatory Commissions,” respec- 
tively. 
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tinguish between two meanings for judicial function, just as we distin- 
guish between two meanings for legislative function. They suggest also 
that it may, be quite as inappropriate to urge that administrative judges 
be independent of the executive because they perform a “judicial” func- 
tion, as it would be to urge that administrative rule-makers be popu- 
larly elected betause they peyform‘a “legislative” function. Certainly if 
this construction were adopted it would be possible to avoid the anomaly 
of freeing acknowledged officers of the executive department from the 
control of tHe President? 

Of course, a récognition that judivial justice is not a perfect model for 
administrative justice does not preclude use by the latter of some of 
the safeguards developed in connection with the former. For example, an 
opportunity for the defendant to be heard in his own defense, and the 
disqualification as judges of all persons who have themselves participated 
in prosecuting the charges against him, are eminently reasonable require- 
ments in both cases. But we should draw the line at setting up adminis- 
trative judges as a class apart from other administrators. Their true 
function should be frankly recognized as that of advisors to the head of 
the department in the exercise of a pieprenion which is, in the last analy- 
sis, his. 

It follows from this that the cultivation of professional judicial atti- 
tudes on the part of administrative tribunals should be discouraged 
rather than the reverse. The trial of issues before such a tribunal should 
represent a stage in the administrative process rather than an appeal 
from it to some other process. In other words, the chief administrator 
should use the trial—at which the impact of a rule on the particular case 
can be fully explored—as a means of elaborating administrative policy. 
He is not to be thought of as committed to the prosecution in advance 
of judgment simply because he has control over those who prosecute.? 
In fact, the judgment in the trial is a form of such control, its primary 
purpose being to correct possible errors of subordinates in the execution 
of policy; “justice” to the individual litigant is only incidental to this 
main purpose. 

This view of administrative justice is today, and will probably remain 


2 That there is an anomaly here is amply evidenced by the labored attempt of 
Mr. Justice Sutherland to define the function of Federal Trade Commissioners so 
as to free them from control by the President. See Humphrey’s Executor v. U.S., 
295 U.S. 602. 

3 It is the fashion nowadays to deprecate the “mixture” of functions in such 
agencies as the Interstate Commerce Commission; but few stop to consider wherein 
this mixture exists. Is it because the same group of men have control over the mak- 
ing of rules, their enforcement, and adjudication? Or is it because the same group of 
men actually do these various things? Only in the latter event should there be any 
objection. 
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for some time, definitely unorthodox. Yet there are indications that the 
orthodox view, which regards “‘judicialization” of administrative justice 
as an ideal, is breaking down. In this connection, the writer finds the 
1937 report of the American Bar Association’s Special Committee on 
Administrative Law most significant.4 The report includes the draft of a 
bill “to provide for more expeditiots setglement of disputes with the 
United States and for other purposes.” The bill embodies certain changes 
in the existing law with respect to both administrative rule-making and 
administrative order-making. 

In the sphere of administrative rule-making, it is proposed to require 
all administrative agencies to implement the statutes they are called 
upon to administer with subordinates rules and regulations.® This require- 
ment represents the introduction. of something like the Continental prin- 
ciple of a general ordinance-making power in the executive. Moreover, 
the entire process, including amendment of the rules from time to time, 
is to be under the control of the President, and publication in the 
Federal Register is to constitute official promulgation 

Two methods of testing the validity of such rules are possible. Under 
the first (which is that afforded by existing law), the regulation is chal- 
lenged if and when it is sought to be applied to some individual. This 
challenge is heard and decided by the regular courts in a proceeding the 
main purpose of which is the protection of private rights. This procedure 
is not interfered with by the bill under discussion. 

The second possible method of challenging an administrative rule 
raises the question of the rule’s validity in the abstract, and without 
regard to the circumstances of any individual case to which it might be 
applied. The use of judicial agencies for this purpose is characteristically 
frowned upon by our system of law. Speaking generally, our courts have 
refused to render advisory opinions or to assume jurisdiction unless the 
element of controversy is coupled with a demand for private relief of 
some kind. Moreover, there are many cases in which administrative 
regulations cannot be tested at.all before the courts, by reason of the 
lack of appropriate jurisdiction. In the bill under discussion, these gaps 
in our present law are remedied by provision for what M. Duguit would 
call “objective redress” against the acts of governmental authority. Thus, 
the Court of Claims—a legislative court—is to be employed to determine 
the validity of any ordinance upon the petition of any party who might 


t As printed in the Advance Program of the 60th annual meeting of the Associa- 
tion, pp. 168-228. 

5 The novelty of this requirement lies in its application to the substantive side 
of legislation as well as the adjective. Department heads have long enjoyed the 
right to prescribe regulations for the government of their departments, but they 
have had no general authority to amplify the substance of statute by interpretation. 
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wish to challenge it. The Court of Claims would either approve or annul 
the ordinance without reference to any concrete case. Of course such 
intra-administrative litigation would be without prejudice to the juris- 
diction at present enjoyed by the regular courts. 

There is yet another innovation in the bill which applies to both of the 
above methods òf testing the validity of an administrative ordinance. At 
present, a judicial declaration of invalidity always operates retroactively 
to strip the rule of all color of legality. The bill proposes that judicial 
decisions shall operate only prospectively as respects persons who have 
in good faith cômplied with such ù rule or regulation. Moreover, this 
immunity extends for a period of 30 days after the publication of the 
adverse decision in the Federal Register. 

Another novel requirement in the bill, (though it is one which has been 
widely adopted in practice) is that for notice and hearing preliminary 
to the issuance of rules and regulations. It may be observed that while 
Congress has not yet laid down any general rule respecting committee 
hearings at the legislative level, nor does the Supreme Court regard hear- 
ings as a part of due process of law ai the sub-legislative level, it is cer- 
tainly good policy to hold them at both levels whenever request is made. 
This is likewise the condition which the Bar Association committee 
would attach to the general principle of hearings on quasi-legislation. 

Coming to the second object of attention in the proposed legislation, 
i.e., the exercise of quasi-judicial powers, the report frankly repudiates 
the notion that independent tribunals or courts are the sine qua non of ad- 
ministrative justice.” Both protected tenure and specialization in judicial 
work are decried because of their tendency to deprive the persons so 
set apart from contact with administrative problems and the administra- 
tive viewpoint. Hewing to this line, section 3 of the bill provides for the 
appointment of three-man administrative boards within each depart- 
ment by the department head. The number of such boards is not fixed, 
but is left to the discretion of the head. Service on a board is not to be 
exclusive of other administrative tasks, nor does it entail any permanent 
status. Regular department personnel is to be assigned to the judicial 
work as agents of the head to advise him on the disposition of appeals 
against the action of subordinates in the department. In fact, the only 


6 The committee is under great, and frequently acknowledged, obligation to 
Professor Hart in all of its proposals with respect to quasi-legislation. 

7 It should be mentioned, however, that the committee does not propose to 
change the present status of the independent boards. It is concerned with extensions 
of administrative justice, and has given up the legislative or administrative court 
idea for that of administrative boards. It is true also that various subjects are ex- 
cluded from the operation of the proposed system. None the less, the departure 
from orthodox ideas is clear enough. 
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limitation which the bill imposes on the administrative chief is that one 
member of each board shall be a lawyer. 

Petitions by aggrieved persons are to be given public hearings by these 
administrative boards, and power to compel the attendance of witnesses 
and production of papers is assured through the machinery of the ap- 
propriate district court. Having thus laid the basis for a full and free 
trial of the issue within the department, “the Committee proposes that 
the proceedings therein shall constitute the permanent record in the case, 
and that such record shall be the basis for subsequent judicial review in a 
circuit court of appeals. « a 

The circuit court of appeals is given jurisdiction to affirm, set aside, 
or modify the order of the administrative agency; but determinations of 
fact by the latter may be upset only if unsupported by evidence or if 
arbitrary or capricious. The only evidence before the court is the evi- 
dence duly submitted to the administrative board and certified by it to 
- the court. Moreover, no objection which has not been urged before the 
administrative board may be considered by the court save in exceptional 
cases where extraordinary circumstances explain the failure to raise it 
below. 

The thorny problem of the conclusiveness of administrative determina- 
tions is thus answered in substantially the same terms that Congress has 
already used in the case of other agencies administering particular stat- 
utes. It is, in the light of experience, a satisfactory if uninspired formula, 
but the Committee has proceeded boldly in applying it to the activities 
of a frankly governmental and policy-making agency enjoying no pro- 
tection against executive authority. The writer believes that this method 
of attacking the problem of administrative justice is the most practical 
and realistic one as yet suggested, and that political scientists generally 
should support this fortunate product of the administrative law com- 
mittee’s deliberations. In doing so, they will be promoting a long step in 


the direction of a complete administrative integration under centralized _ 


control. Kennetu C. Cone. 


University of Washington. 


Organization of the Executive Branch of the National Government 
of the United States: Changes between June 1 and July 15, 1938.' As 
in previous lists, mention is here confined generally to units specifically 
authorized by law or established by the President by executive order 


1 In the December, 1933, issue of this Review, pp. 942-955, appeared a tabular 
review of the changes in major units of the national government between March 4 
and November 1, 1933. Supplementary lists have appeared in the following issues: 
April, 1934: changes between November 1, 1933, and March 15, 1934; October, 
1934: changes between March 15 and June 30, 1934; February, 1935: changes 
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under general authority vested in him. Changes in units created by 
heads of departments or independent establishments are excluded unless 
of major importance. 

Air Commerce Bureau, Department of Commerce. Duties transferred 
to Civil Aéronautics Authority by Civil Aéronautics Act of 1938 (Public 
Act No. 706, 75th Congress), approved June 23, 1938. 

Air Mail Bureau, Interstate Commerce Commission. Duties transferred 
to Civil Aéronautics Authority by Civil Aéronautics Act of 1938 (Public 
Act No. 706,°75th Congress), approved June 23, 1938. 

Air Safety Bodrd, Created by the*Civil Aéronautics Act of 1938 (Pub- 
lic Act No. 706, 75th Congress), approved June 23, 1938, to investigate 
accidents involving aircraft, to assist the Civil Aéronautics Authority in 
ascertaining what will best reduce accidents, and to make such special 
studies or investigations relating to safety as may be requested or ap- 
proved by the Authority. The Board is administratively under the Au- 
thority, but Sec. 702B provides that: ‘“‘The Board shall exercise and per- 
form its powers and duties independently of the Authority and shall not 
be assigned any duties in, or in connection with, any other section or unit 
of the Authority.” The Board consists of three members appointed for 


- staggered terms of six years by the President by and with the advice and 


consent of the Senate. Each member receives a salary of $7,500 per 
annum. 

Civil Aéronautics Administrator. Created by Civil Aéronautics Act of 
1938 (Public Act No. 706, 75th Congress), approved June 23, 1938, to 
encourage and foster civil aéronautics and air commerce. The administra- 
tor is appointed by the President by and with the advice and consent of 
the Senate, without term, and receives a salary of $12,000 per annum, 
He has certain plenary powers, but is administratively under the Civil 
Aéronautics Authority in some respects. 

Civil Aéronautics Authority. Created by Civil Aéronautics Act of 1938 
(Public Act No. 706, 75th Congress), approved June 23, 1938, for the 
regulation of interstate air transportation and the fixing of rates for 
carrying air mail. Consists of five members with staggered terms of six 
years appointed by the President by and with the advice and consent of 
the Senate, and at a salary of $12,000 per annum. The members may be 
removed by the President for inefficiency, neglect of duty, or malfeasance 


between June 30 and December 15, 1934; August, 1935: changes between December 
15, 1934, and July 5, 1935; October, 1935: changes between July 5 and August 12, 
1935; December, 1935: changes between August 12 and October 15, 1935; June, 
1936: changes between October 15, 1935, and April 15, 1936; October, 1936: changes 
between April 16 and July 31, 1936; August, 1937: changes between August 1, 1936, 
and May 31, 1937; February, 1988: changes between June 1 and November 30, 
1937; August, 1938: changes between December 1, 1937, and May 31, 1938. 
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in office. No more than three may be of the same political party. The 
duties of the Bureau of Air Mail of the Interstate Commerce Commission 
and the Bureau of Air Commerce of the Department of Cammerce are 
transferred to the Authority. 

Commission for Celebration of the One Hundred and Twenty-fifth An- 
niversary of the Battle of Lake Erie. Created,by Public ReSolution No. 119, 
75th Congress. Consists of five men selected by the Speaker of the 
House of Representatives. An appropriation of $25,000 for expenses is 
authorized, and $15,000 was appropriated in the Second Deficiency 
Appropriation Act for 1938 (Publi Act No. 723, 75th Congress), ap- 
proved June 25, 1938. 

Commission for Commemoration of the Seventy-fifth Anniversary of the 
Battles of Chickamauga, Lookout.Mountain, Chattanooga, and Missionary 
Ridge. Created by-Public Resolution No. 105, 75th Congress, approved 
June 10, 1938. Consists of three residents of Chattanooga who are ap- 
pointed by the President, and who are to serve without compensation. 
An appropriation of $35,000 for expenses was made in the Second De- 
ficiency Appropriation Act, fiscal year 1938 (Public Act No. 733, 75th 
Congress), approved June 25, 1938. 

Committee on Purchases of Blind-made Products. Created by Public. 


Act No. 739, 75th Congress, approved June 25, 1938, to determine fair © _ l 


market price of brooms, mops, and other commodities offered for sale to 
the government by any non-profit-making agency for the blind. The Com- 
mittee consists of one private citizen and a representative of each of the 
following departments: Navy, War, Treasury, Agriculture, Commerce, and 
Interior. The members are appointed by the President and serve without 
additional compensation. 

Committee on Use of House Bequeathed to the United States by Justice 
Oliver Wendell Holmes. Created by Public Resolution No. 124, 75th Con- 
gress, approved June 22, 1938, to make recommendations to Congress. 
Consists of three members of the Senate, selected by the Vice-President, 
three members of the House selected by the Speaker, and three justices 
of the Supreme Court selected by the Chief Justice. 

Farm Security Administration of the Department of Agriculture (formerly 
Resettlement Administration). Continued until June 30, 1989, by Sec. 4 
of the Work Relief and Public Works Appropriation Act of 1938 (Pub- 
lic. Resolution No. 122, 75th Congress), approved June 21, 1938. 

Federal Emergency Administration of Public Works. Continued to 
June 30, 1941, by Sec. 202 of the Public Works Administration Appropri- 
ation Act of 1938 (Public Resolution No. 122, 75th Congress), approved 
June 21, 1938. 

Industry Committees. The Fair Labor Standards Act of 1938 (Public 
Act No. 718, 75th Congress), approved June 25, 1938, provides for the 


934 THE AMERICAN POLITICAL SCIENCE REVIEW 


appointment, by the Administrator of the Wage and Hour Division, of 
an industry committee for each industry “engaged in commerce or in 
the production of goods for commerce.” Each committee shall include an 
equal number of persons representing the public, the employees, and the 
employers. Members shall receive as compensation “a reasonable per 
diem,” prescribed by the Administiator, for each day actually spent in 
work, and in addition shall be reimbursed for necessary traveling and 
other expenses. Each committee is to investigate and recommend the 
minimum wage rate for the industry (the law provides that the minimum 
shall be not less than 25 cents an hour during the first year, and 30 cents 
an hour during the next six years). 

Joint Committee to Investigate the Phosphate Resources of the United 
States. Created by Public Resolution No. 112, 75th Congress, to study 
use, consumption, exports, adequacy, development in Western states, and 
method of conserving phosphate resources. Consists of three members of 
the Senate appointed by the President of the Senate and three members 
of the House of Representatives appointed by the Speaker. Report is to 
be submitted by February 15, 1989. Not exceeding $10,000 is provided 
for expenses. 

Maritime Labor Board. Created by Title X of the Merchant Marine 
Act of 1936 (added by Public Act No. 705, 75th Congress), approved 
June 23, 1938, for mediation in maritime labor disputes. Consists of three 
members appointed by the President by and with the advice and consent 
of the Senate. Each member receives a salary of $10,000 per annum. 

National Advisory Committee for Aéronautics. The Civil Aéronautics 
Act of 1988 (Public Act No. 706, 75th Congress), approved June 23, 1938, 
adds two members from the Civil Aéronautics Authority; it also reduces 
members not representing government agencies from eight to six. 

National Emergency Council. Extended to June 30, 1939, by Executive 
Order No. 7906 of June 6, 1938. Amends previous order abolishing the 
Council. Also extended to June 30, 1939, by the Work Relief and Public 
Works Appropriation Act of 1938 (Public Resolution No. 124, 75th Con- 
gress), approved June 21, 1938. 

National Resources Committee. Continued until June 30, 1939, by 
the Work Relief and Public Works Appropriation Act of 19388 (Public 
Resolution No. 122, 75th Congress), approved June 21, 1938. 

National Youth Administration. Continued until June 30, 19389, by Sec. 
4 of the Work Relief and Public Works Appropriation Act of 1938 (Public 
Resolution No. 122, 75th Congress), approved June 21, 1938. 

Quetico Superior Committee. Extended to June 30, 1942, by Executive 
Order No. 7921 of June 30, 1938. Committee was created by Executive 
Order No. 6783 of June 30, 1934. 

Temporary National Economie Committee. Created by Publie Resolu- 
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tion No. 113, 75th Congress, approved June 16, 1938, to investigate 
“matters referred to in the President’s message of April 29, 1938, on 
monopoly and the concentration of economie power in and financial 
control over production and distribution of goods and services and to 
hear and receive evidence thereon, with a view to determining, but 
without limitation, (1) the causes of such concentration and control and 
their effect upon competition; (2) the effect of the existing price system 
and the price policies of industry upon the general level of trade, upon 
employment, upon long-term profits, and upon consumption; and (3) 
the effect of existing tax, patent, atid other government policies upon 
competition, price levels, unemployment, profits, and consumption; and 
shall investigate the subject of governmental adjustment of the purchas- 
ing power of the dollar so as to attain 1926 commodity price levels; .. . .” 
Consists of three members of the Senate, appointed by the President of 
the Senate, three members of the House of Representatives, appointed 
by the Speaker, and one representative from each of the following agen- 
cies, to be designated by the respective heads thereof: Departments of 
Justice, Treasury, Labor, and Commerce, Securities and Exchange Com- 
mission, and Federal Trade Commission. The authority conferred expires 
at the close of the Seventy-sixth Congress. An appropriation of $500,000, 
of which $400,000 may be allocated by the President to the executive 
agencies, represented on the Committee, was made in the Second De- 
ficiency Appropriation Act, fiscal year 1988 (Public Act No. 735, 75th 
Congress), approved June 25, 1988. 

Wage and Hour Division, Department of Labor. Created by Fair Labor 
Standards Act of 1938 (Public Act No. 718, 75th Congress), approved 
June 25, 1938, to enforce the wage and hour provisions of the act. The 
Division is under the direction of the Administrator of the Wage and 
Hour Division, who is appointed without term by the President by and 
with the advice and consent of the Senate, and who receives a salary of 
$10,000 a year. 

Works Progress Administration. Continued until June 30, 1939, by Sec. 
4 of the Work Relief and Public Works Appropriation Act of 1938 (Pub- 
lic Resolution No. 122, 75th Congress), approved June 21, 1938. 

L. F. ScHMECKEBIER. 

The Brookings Institution. - 


-COUNTY AND TOWNSHIP GOVERNMENT IN 1937* 


CLYDE F. SNIDER 

e University of Ilinois 
Problems of county and township government continued, during 1937, 
to attract considerable attention from state legislators, political scientists, 
and the general public. The ¢egislative sessions of the year were produc- 
tive of a large number of statutes relating to various aspects of local gov- 
ernment ang administration; and in several instances local units acted 
under powers previously granted,in adopting governmental forms or 
procedures more suitable to their needs. Notwithstanding a few backward 
steps and the fact that progress continued to be slow, the general trend 
was in the direction of improvement. Clearly in evidence was a tendency 
to confer additional powers and duties*upon the local units; and accom- 
panying this increase in functions were efforts to supply additional reve- 
nue, modernize the machinery of government, and provide effective 

means of control. i 

The developments of the year will be summarized, as were those for the 
biennium 1935-36,! under the following headings: (1) areas; (2) organiza- 
tion and personnel; (3) functions; (4) finance; (5) optional charters; and 


(6) intergovernmental relations. To facilitate comparison, the subdivi- . » 


sional arrangement of the article of last year, in so far as it is applicable, 
will also be followed. 
I. AREAS 


Territorial Consolidation. The need for reducing the number of local 
government units through consolidation was given most attention in 
Pennsylvania. Existing laws governing the formation of new townships 
were amended to preclude the division of existing townships and to ex- 
pedite consolidation. Other legislation was intended to facilitate the an- 
nexation of first-class townships or parts thereof to contiguous cities or 
boroughs. First legislative approval was given to a proposed constitu- 
tional amendment providing that no new counties shall be created except 
through the consolidation of existing counties. A proposed amendment 
for the consolidation of Philadelphia county with the city of Philadelphia 
was given second legislative passage, only to be rejected by the voters in 
the November election.? 

Proposed constitutional amendments prohibiting the abolition of any 
county except with the approval of the voters thereof were given first 

* The writer is indebted to Mr. George Traicoff, a student in the University of 
IHinois College of Law, for the collection and preliminary analysis of mur of the 
material used in the preparation of this article. 

1 In this Reyiew, Vol. 31, pp. 884-913. 


2 Laws of Pennsylvania, 1937, nos. 133, 585, 588; ibid., pp. 2876, 2879; Paul W. 
Wager, note in National Municipal Review, Vol. 26, p. 605 (Dec., 1937). 
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legislative approval in Nevada and Pennsylvania. Pursuant to a similar 
amendment adopted in 1936, Montana enacted legislation establishing a 
procedure for voluntary consolidation of counties by petition and popular 
vote. The city council of San Diego, California, ordered a referendum on 
the question of separating the city from the remainder of the county and 
setting up a consolidated city-county ‘government.’ g 

New Areas. Most numerous among the new ad hoc authorities estab- 
lished or authorized during the year are those for dealing with various 
aspects of soil and water conservation. Twenty-two states énacted soil 
conservation district laws following rather closely the provisions of the 
standard act recommended by the United States Department of Agricul- 
ture.‘ In general, these laws provide that soil conservation districts may 
be set up, under the supervision of a state soil conservation committee, 
by vote of the occupiers of the land embraced within the limits of the 
respective proposed districts. When a district has been formed, its affairs 
are in charge of a board of five supervisors, three being elected by the 
farmers of the district and two appointed by the state committee. This 
board supervises and codrdinates the soil conservation and erosion pre- 
vention activities of the district, and may prepare land-use regulations 
which, if approved by the land occupiers at a referendum election, are 
enforceable by judicial process. The districts have no power to tax or 
issue bonds, their activities being financed by contributions from codperat- 
ing farmers (frequently in the form of labor, materials, or equipment) 
and grants from the state and federal treasuries. By June 15, 1938, a 
total of 219 petitions for the organization of soil conservation districts 
had been filed with state soil conservation committees, and 66 districts 
had actually been established.’ 

In addition to the soil conservation district acts, several other laws 
were passed contemplating the formation of districts for somewhat simi- 
lar purposes. Legislation of such character authorized the establishment 
of wind erosion districts in New Mexico and Oregon; flood control districts 
in Idaho and Washington; water conservation districts in Colorado; and 
drainage and levee districts in Ilinois.® 


3 Laws, Resolutions, and Memorials of Montana, 1937, ch. 105; Statutes of 
Nevada, 1937, p. 564; Laws of Pennsylvania, 1937, p. 2879; Paul W. Wager, note in 
National Municipal Review, Vol. 26, pp. 496-497 (Oct., 1937). 

4 A discussion of these acts and the powers of districts formed thereunder will 
be found in Soil Conservation Districts for Erosion Control (Misc. Pub. No. 293, Soil 
Conservation Service, U. S. Department of Agriculture, Oct., 1937). 

5 Data supplied by Soil Conservation Service, U. S. Department of Agriculture. 
See infra, “New Functions.” 

8 Laws of Colorado, 1937, chs. 220, 266; General Laws of Idaho, 1937, ch. 215; 
Laws of Illinois, 1937, p. 503; Laws of New Mexico, 1937, ch. 222; Oregon Laws, 
1937, ch. 181; Session Laws of Washington, 1987, ch. 72. 
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Outside the field of conservation activities, the special districts or 
authorities: provided for in various states show great diversity. Included 
in the list are fire protection districts, water districts, institution districts 
(for care of the indigent), public utility administrations, port authorities, 
housing authorities,” transportation and marketing authorities, audi- 
torium districts, weed eradication districts, sanitary districts, tuberculosis 
sanitarium districts, and mosquito control districts. 


o II. ORGANIZATION AND PERSONNEL 


New Offices Created. The creation of new offices continued with little 
promise of abatement. Although the statutes providing for new offices 
were in most instances of a special nature, applicable only to a single 
local unit or a limited number of units, a few of them were of general 
application. The list of county or town offices and agencies thus estab- 
lished or authorized in various states includes welfare boards and super- 
intendents, boards of health, aviation commissions, boards of finance, 
drought relief committees, tax assessors, policemen, traffic officers, 
jailers, parole and probation officers, electrical inspectors, and timber 
wardens. Of particular interest are several special acts in North Carolina 
creating the office of tax collector in certain counties and relieving the 
sheriff of the tax-collecting duties which have been imposed upon that 
official since the creation of his office two centuries ago.’ Missouri re- 
established the office of county treasurer in a large number of counties 
in which the office had been consolidated, in 1933, with that of county 
collector. Washington authorized the public prosecutors in the respective 
counties to employ special criminal investigators endowed with the 
powers of sheriffs, only to have the statute declared invalid by the state 
supreme court as violating a constitutional requirement that all county 
officers be elected.’ 

Consolidation and Abolition of Offices. Little was accomplished during 
the year in the direction of simplifying local government through the 
abolition or consolidation of existing offices. Washington, it is true, abol- 

T See infra, “New Functions.” 

8 Public Laws and Resolutions of North Carolina, 1937, chs. 40, 188, 215, 401, 
486; Paul W. Wager, note in National Municipal Review, Vol. 27, p. 49 (Jan., 1938). 
This step has now been taken in fully a third of the state’s counties, including most 
of the more populous ones. For similar provisions with respect to two South Carolina 
counties, see Acts and Joint Resolutions of South Carolina, 1937, nos. 156, 241. 

? Laws of Missouri, 1937, p. 424; Session Laws of Washington, 1937, ch. 100; 
State ex rel. Johnston v. Melton, 73 P. (2d) 1834 (Supreme Court of Washington, 
1937). Another provision of the Washington statute, purporting to change the 
official title of the local prosecutor from “prosecuting attorney” to “district attor- 
ney,” was declared unconstitutional as an attempt to alter by legislative enactment 


an official title established by constitutional provision. State ex rel. Hamilton v. 
Troy, 190 Wash. 483, 68-P. (2d) 413 (1937). 
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ished township assessors and boards of review, transferring the functions 
of those agencies to county authorities; but a proposed amendment to 
the constitution of Kentucky which would have conferred upon the 
legislature broad power to consolidate local offices was defeated by the 
voters.'° 

Term, Qualifications, Election, and Removal of Officers.*The enactments 
of the year indicate a disposition on the part of state legislatures to 
lengthen the term of local officers. Increased from two to four years was 
the term of elective county officers in Wyoming, and that of the trustees 
and clerks of Ohio townships." Legislative proposal was made of con- 
stitutional amendments to increase from two to four years the terms of 
sheriffs and coroners in North Carolina, and of county assessors, treas- 
urers, clerks, sheriffs, coroners, surveyors, school superintendents, and 
public administrators in Montana. In New York, a constitutional amend- 
ment permitting sheriffs to succeed themselves was given second legis- 
lative approval and popular ratification. A proposed amendment to 
eliminate the present constitutional provision that county officers may 
not serve more than two consecutive terms was approved by the New 
Mexico legislature only to be defeated by the voters. Likewise defeated 
was a proposal to amend the North Dakota constitution to eliminate 
the provision limiting sheriffs and county treasurers to two consecutive 
two-year terms.” 

In several instances, steps were taken in the direction of shortening the 
local ballot and securing better qualified local officials. Washington 
abolished the elective office of county engineer, authorizing the appoint- 
ment of engineers by boards of county commissioners. A proposed con- 
stitutional amendment given first legislative passage in Pennsylvania 
would reduce the list of elective constitutional county officers so as to 
include only the county commissioners, controller, sheriff, and district 
attorney. The proposed amendment in Montana for increasing the term 
of county officers would also provide that those officers, in addition to 

10 Session Laws of Washington, 1987, ch. 81; letter to the writer from Charles D. 
Arnett, secretary of state, Commonwealth of Kentucky, Frankfort, July 15, 1938. 
See this Review, Vol. 31, p. 888. 

 Baldwin’s June 1988 Ohio Code Service, secs. 3268, 3299; Session Laws of 
Wyoming, 1987, ch. 85. The terms of designated officers in certain Connecticut 
towns and North Carolina counties were increased by special acts. 

2 Laws, Resolutions, and Memorials of Montana, 1937, ch. 93; Laws of New 
Mexico, 1937, p. 693; Laws of New York, 1937, p. 2094; Public Laws and Resolutions 
of North Carolina, 1937, ch. 241; Laws of North Dakota, 1937, ch. 108; H. M. 
Olmsted, note in National Municipal Review, Vol. 26, p. 492 (Oct., 1937); letters to 
the writer from the New York department of state, Albany, Aug. 5, 1938, and from 
G. A. Gilbertson, deputy secretary of state of North Dakota, Bismarck, Aug. 11, 


1938. The vote on the North Dakota proposal oceurred at the primary election of 
June, 1938. 
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being qualified electors, shall possess ‘such other qualifications as may 
be prescribed by law.” The South Dakota legislature, carrying out the 
terms of a recent constitutional amendment, provided for the nomination 
and election of county school superintendents on a non-partisan basis.¥ 

By the terms of legislation enacted during the year, proportional rep- 
resentation may*be adopted, by petition and popular vote, by any New 
York county outside New York City for the election of its county board 
of supervisors, and by any Massachusetts town for election of the town 
council. Such counties and towns may also adopt preferential voting for 
the election of arly individual elective officer. County officers in Nebraska, 
and members of the board of county commissioners of Fulton county, 
Georgia, were made subject to removal from office by popular recall.“ 

County and Town Executives. Proposals to adopt the manager plan or 
some other form of responsible-executive government under provisions 
of optional-charter laws were voted upon and defeated in Erie and 
Schenectady counties, New York; Gallatin county, Montana; and 
Chesterfield county, Virginia. In North Dakota, a constitutional amend- 
ment authorizing counties having a population of 8,000 or less to adopt 
the manager form of government was proposed by the legislature, but 
defeated by the voters.!8 

In contrast to these defeats, Westchester county, New York, adopted 
a new charter providing for an elective executive; while the two new 
optional-charter laws enacted by the New York legislature include among 
their alternative plans of government several variations of the manager 
and elective-executive plans.!7 Nassau county, New York, elected its 


18 Laws of Pennsylvania, 1937, p. 2879; Laws of South Dakota, 1937, ch. 122; 
Session Laws of Washington, 1937, ch. 187. 

4 Acts and Resolutions of Georgia, 1937, p. 1883; Acts and Resolves of Massachu- 

setts, 1937, ch. 345; Session Laws of Nebraska, 1937, ch. 55; Laws of New York, 
1937, ch. 862. 
_ Sidney Detmers, “Reorganization in Erie County, New York,” National 
Municipal Review, Vol. 26, p. 494 (Oct., 1937); James E. Pate, “Virginia County 
Rejects Executive Plan,” tbid., p. 605 (Dec., 1937); R. R. Renne, “Gallatin County, 
Montana, to Vote on Manager Plan,” ibid., p. 314 (June, 1937); Paul W. Wager, 
notes in tbid., pp. 494-495, 605 (Oct., Dec., 1987); H. M. Olmsted, note in ibid., 
pp. 492-493 (Oct., 1987). The proposals were submitted to the voters in the New 
York counties by resolution of the board of supervisors, and in the other counties 
by initiative petition. 

16 The vote on the proposal occurred at the primary election of June, 1938. 
Laws of North Dakota, 1937, ch. 107; information supplied by secretary of state, 
State of North Dakota, Bismarck. The voters of San Mateo county, California, 
endorsed an amendment to their home-rule charter to place the manager and 
several other appointive county officers on the elective list. Approval by the state 
legislature will be necessary to put the amendment into effect. See Paul W. Wager, 
note in National Municipal Review, Vol. 26, pp. 365-3866 (July, 1937). 

17 See infra, “Optional Charters.” 
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first county executive under the terms of its new charter adopted in 
1936 and effective January 1, 1938.18 The county commissioners of Pén- 
der county, North Carolina, were authorized to designate pne of their 
number as county manager; while manager government was provided, 
subject to local referenda, for six Maine towns. In a hard-fought refer- 
endum election in which an unusually large vote was polled, the voters 
of Henrico county, Virginia, defeated a proposal to abandon manager 
government.!® 

Although rejections of county-executive proposals durtng the year 
were more numerous than adoptions; it is significant that in no instance 
did a county actually operating under a form of government including a 
responsible executive abandon the plan. From such reports as are 
available, it seems that in mogt of the counties which have recently 
adopted charters providing for responsible executives the new set-up is 
giving general satisfaction and is resulting in more efficient governmental 
services at reduced cost.” 

Personnel Administration. The year witnessed significant, if not 
phenomenal, extension of the principles of the merit system in local gov- 
ernment. The number of counties under the merit system increased by 
three, as compared with an increase of four during the preceding two- 
year period.” Sacramento county, California, established a civil service 
commission by charter amendment; the electors of Morris county, New 
Jersey, voted to place their county personnel under the jurisdiction of 
the state civil service commission; and the employees of Montgomery 
county, Maryland, were placed under the jurisdiction of the commissioner - 
of state employment and registration by legislative enactment.” Several 

18 See New York Times, Nov. 3, 1937, p. 17; this Ruvizw, Vol. 31, pp. 908-909. 

19 Private and Special Laws of Maine, 1937, chs. 25, 32, 57, 66, 81, 82; Public- 
Local Laws of North Carolina, 1937, ch. 216; Walter J. Millard, “Henrico County 
Citizens Rally to Defend Manager Charter,” National Municipal Review, Vol. 26, 
pp. 314-315 (June, 1937); Editorial, “County Manager Plan Triumphs,” ibid., 
p. 386 (July, 1937). i 

20 The Georgia legislature, however, provided for the discontinuance, with the 
end of the term of the present incumbent, of the elective office of county executive 
in Montgomery county. Acts and Resolutions of Georgia, 1987, p. 1387. 

21 See, for example, Cedric Larson, “Six Years of Managership in Arlington 
County, Virginia,” National Municipal Review, Vol. 26, pp. 531-537 (Nov., 1937); 
“Durham County, North Carolina, Saves with Manager,” note in ibid., p. 496 
(Oct., 1937). 22 See this Review, Vol. 31, p. 891. 

33 Laws of Maryland, 1987, ch. 485; Civil Service Agencies in the United States: 
A 1987 Census (Pamphlet No. 11, Civil Service Assembly of the United States and 
Canada, Chicago, Jan., 1938), pp. 12-14, 26. According to the Civil Service Assem- 
bly’s census, 169 of the country’s 3,053 counties were operating under the merit 
system by the end of 1937. Eight of these maintained their own civil service agen- 
cies, the others being served by state personnel authorities. Those reported as 
having their own agencies were Jefferson in Alabama; Alameda, Los Angeles, 
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states which do not maintain the merit system for county employees in 
general have recently placed the employees of county welfare depart- 
ments on a merit basis, this step being taken by Indiana and Washington 
in 1937.%* Certain limited beginnings are being made in the direction of 
providing pre-service and in-service training for county employees. Thus, 
the civil service ‘commission of Los Angeles county, California, each year 
appoints eight men from among the graduates of the state’s larger 
universities as apprentices for one year’s service. The year 1937 also 
saw the beginning, in several states, of in-service training programs 
financed in partby federal grants-iii-aid.? 

Most numerous among the year’s legislative enactments with respect 
to personnel are those establishing or authorizing the establishment of 
retirement systems for county employees. Retirement systems for Mil- 
waukee county, Wisconsin, and Richmond county (Augusta), Georgia, 
were established by state legislative enactment.?’? Permissive statutes au- 
thorized the establishment of retirement systems, in some instances by 
popular vote and in others by resolution of the governing board, in Cali- 
fornia counties, third-class counties in Pennsylvania, and Maine towns. 
The Georgia legislature proposed a constitutional amendment to permit 
the enactment of legislation authorizing Chatham county to establish a 
retirement system, at the same time enacting the contemplated enabling 
legislation, its effectiveness contingent upon ratification of the proposed 
amendment. New Jersey provided for pensioning county probation of- 
ficers in counties having more than 83,000 inhabitants. Some of the retire- 
ment plans provided by these various laws are of the wholly-contributory, 
and others of the part-contributory, type. In most instances, death and 

disability benefits, as well as retirement annuities, are provided.”* 





Sacramento, and San Diego in California; Cook in Illinois; Multnomah in Oregon; 
and Milwaukee in Wisconsin. It may be noted further that the new charters of 
Nassau and Westchester counties, New York, effective in 1938, provide for county 
civil service agencies with functions similar to those of municipal civil service com- 
missions in that state, the Nassau charter providing for a three-member commission 
and that of Westchester for a personnel officer. See Laws of New York, 1936, ch. 879; 
ibid., 1937, ch. 617. 

% Laws of Indiana, 1937, ch. 41; Session Laws of Washington, 1937, ch. 180. 
Appointments are to be made from lists of eligibles established by the Indiana 
state department of public welfare and the Washington state department of social 
security, respectively. 

25 News Bulletin of the Public Administration Clearing House, Chicago, June 7, 
1938. 6 See infra, “‘Federal-Local Relations.” 

27 Acts and Resolutions of Georgia, 1987, p. 738; Wisconsin Session Laws, 1937, 
ch. 201, See also Wisconsin Session Laws, 1937, ch. 155, establishing an annuity and 
benefit fund for sheriffs in Milwaukee county. 

28 Statutes of California, 1937, ch. 677; Acts and Resolutions of Georgia, 1937, 
pp. 16, 1273; Public Laws of Maine, 1937, ch. 172; Acts of New Jersey, 1937, ch. 73; 
Laws of Pennsylvania, 1937, no. 336. 
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Perhaps the outstanding example, during the year, of progress in the 
actual administration of the merit system in county government is pro- 
vided by Jefferson county, Alabama. The civil service machinery estab- 
lished in 1935 to serve that county and the cities of Birmingham and 
Bessemer consists of a citizens’ supervisory committee charged with ap- 
pointing a personnel board, which in urn appoints a personnel director. 
Established by the state legislature without’ local referendum, the system 
was received by public officials and citizens without enthusiasm, but 
this original apathy has gradually been overcome. Local officers favorable 
to the merit system have been elected to office, and the county has been 
fortunate in its choice of officials responsible for personnel administration. 
Notwithstanding numerous shortcomings in the act establishing the sys- 
tem, an efficient personnel director has made remarkable progress in the 
classification of positions and the establishment of eligibility lists. Sig- 
nificant also is the research work which has been carried on by the per- 
sonnel department, resulting in reports on various subjects, including 
county purchasing, the overlapping activities of departments, and the 
organization and operation of the county charity hospital. 


HI. FUNCTIONS 


New Functions. The year witnessed the enactment of a large mass of 
legislation conferring new powers and functions upon local governmental 
units. Nine states enacted housing authority laws applicable to counties, 
while certain other states amended or supplemented earlier statutes. By 
April, 1938, 15 states authorized counties to engage in housing activities, 
and by July housing authorities had actually been established in at least 
11 counties.” l 

A great deal of legislation in states of the South, West, and Mid-West 
had as its purpose the conferring upon counties and other local units of 
powers to deal with problems of agriculture and conservation. Counties 


29 See the first and second annual reports of the Personnel Board of Jefferson 
County, Alabama (mimeo.), Birmingham, 1936, 1937; Roscoe E. Martin, “Per- 
sonnel Progress in the Deep South,” National M unica! Review, Vol. 26, pp. 393- 
396 (Aug., 1937). 

30 Acis of Arkansas, 1937, no. 298; Statutes of California, 1937 (spec. sess.), ch. 4; 
Acts and Resolutions of Georgia, 1987, p. 210; Laws of Indiana, 1937, ch. 207; Laws 
of Maryland, 1937, ch. 517; Session Laws of Nebraska, 1937, ch. 90; Laws of North 
Dakota, 1937, ch. 102; Oregon Laws, 1937, ch. 442; Laws of Pennsylvania, 1937, 
no, 265. Most of the acts follow rather closely the model bill drafted by the federal 
Public Works Administration. Cf. Samuel Taylor, ‘California Low Rent Housing 
Legislation,” Southern California Law Review, Vol. 11, pp. 444-470 (June, 1938). 

31 See State Government, Vol. 11, p. 97 (May, 1938). 

32 Data supplied by United States Housing Authority, July 8, 1938. The coun- 
ties reported as having authorities were Los Angeles and San Francisco (city and 
county) in California; Alexander, Gallatin, and St. Clair in Illinois; Delaware in 
Indiana; Passaic in New Jersey; and Allegheny, Delaware, McKean, and Mifflin in 
Pennsylvania. See infra, ‘“Federal-Local Relations.” 
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in Oklahoma and Oregon were authorized to take measures for the pre- 
vention of wind erosion; while Kansas enacted a new county wind erosion 
control law designed to meet the objections of the state supreme court to 
an earlier law declared unconstitutional in 1936.33 Several South Carolina 
counties were authorized to purchase terracing machinery and to make 
agreements with farmers for the performance of terracing work on their 
farms; while in Oklahoma frovision was made whereby counties may 
make state-owned terracing machines available to their farmers. In Iowa 
and Wisconsin, counties were empowered to make feed loans to farmers 
in drought-strieken regions, Iowa eounties also being authorized to oper- 
ate limestone quarries and sell lime to farmers. Minnesota counties were 
authorized to purchase seed grain and lend the same to destitute farmers, 
to be repaid in cash or kind. Boards of county commissioners in Washing- 
ton, commissioners of irrigation districts in Montana, and special districts 
in Nebraska were authorized to take action for the eradication of noxious 
weeds. The counties of Colorado and Oregon were empowered to engage 
in rodent control work; while Wisconsin made it the duty of counties to 
assist state authorities in the eradication of insects. Oregon counties were 
empowered to reforest lands acquired by devise, gift, exchange, or tax 
foreclosure, and to sell, exchange, or lease such lands. County supervisors 
in California were given authority to carry on agricultural research, while 
Oregon county courts were authorized to coéperate with state agencies 
in the collection and analysis of agricultural statistics. The Georgia legis- 
lature proposed a constitutional amendment to enable counties to levy 
a tax for payment of salaries of county agricultural and home demonstra- 
tion agents.4 Perhaps most important of all the legislation of the year 
relating to agriculture and conservation are the laws enacted in 22 states 
authorizing the establishment of local soil conservation districts with 
powers to engage in codperative action to combat soil erosion through 
such measures as contour cultivating, strip cropping, and terracing, and to 
enact and enforce local land-use regulations. 

In numerous instances, counties or townships were empowered to en- 
gage in various regulatory, inspectional, and licensing activities. Fulton 
county, Georgia, was authorized to regulate highway traffic outside in- 
corporated areas. Minnesota counties were empowered to license and 


33 Kansas Session Laws, 1937, ch. 189; Session Laws of Oklahoma, 1987, p. 250; 
Oregon Laws, 1937, ch. 131. See this Review, Vol. 31, p. 895. 

34 Statutes of California, 1937, ch. 520; Laws of Colorado, 1937, ch. 229; Acts and 
Resolutions of Georgia, 1937, p. 1128; Acts and Joint Resolutions of Iowa, 1937, 
chs. 149, 150; Session Laws of Minnesota, 1937, ch. 65; Laws, Resolutions, and 
Memorials of Montana, 1937, ch. 41; Session Laws of Nebraska, 1937, ch. 5; Session 
Laws of Oklahoma, 1937, p. 213; Oregon Laws, 1937, chs. 294, 298, 402; Acts and 
Joint Resolutions of South Carolina, 1937, nos. 21, 152, 258, 348, 562; Session Laws 
of Washington, 1937, ch. 194; Wisconsin Session Laws, 1937, chs. 25, 330. 

35 See supra, “New Areas.” 
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regulate itinerant shows, carnivals, circuses, endurance contests, and exhi- 
bitions, outside the limits of incorporated municipalities; similar author- 
ity being conferred upon ten Maryland counties with respect to dance 
halls, boxing or wrestling arenas, amusement parks, and tourist camps. 
In Michigan, township boards were given authority to license and regu- 
late used-car lots; while certain Florida counties were guthorized to re- 
quire that junkyards and used-car lots be fenced from view. Counties 
in North Carolina were empowered to appoint electrical inspectors with 
jurisdiction in unincorporated areas and in towns of one thousand popula- 
tion or less. Authority to appoint plurhbing inspectors wa’ conferred upon 
first-class townships in Pennsylvania; while second-class townships in the 
same state were authorized to adopt building codes. Certain Florida coun- 
ties were empowered to condemn,and demolish buildings deemed danger- 
ous to the public safety or constituting a fire hazard; while Georgia 
counties were authorized to acquire by purchase, lease, or condemnation 
any real estate within the county the acquisition of which will promote 
sanitation, aid in slum clearance, or abate a health nuisance. Authority 
was conferred upon counties and towns in Minnesota to prohibit the 
throwing or scattering of garbage upon streets or highways. California 
boards of county supervisors, along with the governing bodies of cities 
and city-counties, were empowered to approve or reject codes of fair 
competition filed therewith by service trades such as barber shops, beauty 
shops, and cleaners and dyers. Kansas counties were authorized to license 
the sale of cereal malt beverages.** 

Several additions were made to the list of local units which have been 
authorized to spend public funds for publicity purposes. Wisconsin 
counties and towns were authorized to make annual appropriations, 
within specified limits, for the purpose of advertising their resources and 
advantages; and Nevada counties were empowered to levy a tax to pro- 
mote and publicize their agricultural, mining, and other resources. Ap- 
propriations for the purpose of advertising their respective advantages 
were authorized on the part of Barnstable county, and the towns of 
Nantucket and Bourne, in Massachusetts. The Georgia legislature pro- 
posed a constitutional amendment to permit Ware county to levy a one- 
mill tax for the purpose of promoting the location of new industries 
therein, Florida, on the other hand, repealed an act of 1925 authorizing 
Sumter county to levy a special tax for publicity purposes.*” 

% Statutes of California, 1937, ch. 396; General Acis and Resolutions of Florida, 
1937, pp. 241, 581; Acts and Resolutions of Georgia, 1937, pp. 780, 785; Kansas Ses- 
sion Laws, 1937, ch. 214; Laws of Maryland, 1937, ch. 234; Public Acts of Michigan, 
1937, no. 232; Session Laws of Minnesota, 1937, chs. 325, 331; Public Laws and 
Resolutions of North Carolina, 1987, ch. 57; Laws of Pennsylvania, 1937, nos. 44, 87. 

37 Special Acts of Florida, 1987, p. 1654; Acts and Resolutions of Georgia, 1937, 


p. 1129; Acts and Resolves of Massachusetts, 1937, chs. 139, 164, 318; Statutes of 
Nevada, 1937, ch. 181; Wisconsin Session Laws, 1937, ch. 28. Also of interest is an 
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Other functions which during the year were conferred by certain states 
upon counties and townships, either generally or in specified cases, in- 
clude library service;** establishment and operation of hospitals; provi- 
sion of recreational facilities; management of fairs; operation of water 
utilities; establishment and maintenance of airports; provision of garbage 
disposal facilitiés; maintenance of ‘ire-prevention and fire-fighting serv- 
ices; construction and maintenance of ocean piers; operation of liquor 
stores; and offering of rewards for the apprehension and conviction of 
criminals. ° 

Planning and Zoning. The enactment of state legislation to permit 
planning and zoning by counties and townships continued to make prog- 
ress which, although not as striking as that during the two preceding 
years,®® was significant. Arkansas and Pennsylvania authorized counties 
to establish planning agencies; while Maine’s zoning enabling act for 
cities, towns, and villages was amended to permit the local units to engage 
in planning activities. Zoning power was conferred in Pennsylvania upon 
counties and second-class townships; in Michigan upon townships of 
over 5,000 population and townships adjacent to cities of over 40,000 
population; and in Florida upon Dade county.** The legislature of Georgia 
proposed, and the voters of the state ratified, two constitutional amend- 
ments conferring power upon the legislature to authorize county planning 
and zoning.“! Acting under authority of these amendments, one of which 
applied to Glynn county and the other to any county of over 1,000 popu- 
lation, the legislature, in its special session of 1937-38, passed several 
enabling acts conferring zoning powers upon particular counties or groups 
of counties. It may be noted that most of the zoning enabling legislation 
of the year contemplates the regulation of building construction and use 
in urban and suburban areas outside incorporated municipalities rather 
than the regulation of rural land use. 

Functional Consolidation. Functional consolidation, taking the form of 
either joint performance by the units concerned or a contractual agree- 


act of Florida authorizing Escambia county to employ agents or representatives to 
appear before departments or agencies of the state or federal government. General 
Acts and Resolutions of Florida, 1937, p. 884. 

38 The number of county libraries increased during the year from 256 to 275. 
Julia Wright Merrill, “Public Libraries,” Municipal Year Book, 1938, pp. 125-128. 

3 See this Review, Vol. 31, pp. 896-898. 

4° Acts of Arkansas, 1937, no. 246; General Acts and Resolutions of Florida, 1937, 
p. 245; Public Laws of Maine, 1937, ch. 127; Public Acts of Michigan, 1937, no. 302; 
Laws of Pennsylvania, 1937, nos. 484, 435, 504. 

4 Acts and Resolutions of Georgia, 1987, pp. 24, 1185; State Legislation on 
Planning and Zoning (Circular XII, National Resources Committee, Washington, 
June 1, 1988), p. 15. This action was in line with a recent decision of the state su- 
preme court indicating that constitutional amendment was necessary to enable the 
legislature to confer zoning powers upon counties. See this Revizw, Vol. 31, p. 898. 
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ment whereby one unit performs services for another, continued to make 
considerable progress. In southern Indiana, four district health depart- 
ments, three serving five counties each and the fourth serving four coun- 
ties, were established under permissive legislation of 1935. Created during 
a time of floods along the Ohio River to facilitate the work of the state 
board of health in that region, the districts, were placed ôn a permanent 
basis after the emergency had passed and are carrying on a broad public 
health program on a full-time basis. In Champaign county, Illinois, the 
two adjacent townships containing the “twin cities” of Champaign and 
Urbana combined in the formation ofa health district to serve the com- 
munity embraced within those townships and including the University 
of Illinois. Under the district system of administration established in 
1935, the entire population of thestate of New Mexico now enjoys a full- 
time, professionalized public health service. 

New legislation authorizing functional consolidation by local govern- 
mental units was enacted in several states. The coöperation of counties 
in the establishment of district welfare departments was authorized in 
Georgia, Michigan, Montana, and Washington. Florida and Utah author- 
ized joint action by counties in the establishment and maintenance of 
airports. Kansas provided that two or more counties may join in the 
maintenance of a county home; West Virginia authorized counties to con- 
tract with each other for institutional care of persons who are public 
charges; while Pennsylvania provided that counties may agree with their 
county-seat cities upon joint operation and management of hospitals and 
other institutions.“ Other functions which local units in various states 
were authorized to perform jointly or for each other include: maintenance 
of libraries; provision of recreational facilities; fire protection; weed con- 
trol; working of prisoners; electrical inspection; provision of utility serv- 
ices; and investigation of applicants for relief. 


IV. FINANCE 


Budgeting and Accounting. Considerable progress was made in the ex- 
tension of sound budgeting and accounting practices to local govern- 


£2 Report of the State Bureau of Local Health Administration, Indiana Year 
Book, 1937, pp. 492-493; Thomas C. Donnelly, Public Health Administration in 
New Mexico (University of New Mexico Bulletin, May 1, 1938); Clyde F. Snider, 
“Functional Consolidation in Champasign-Urbana, Illinois,” National Municipal 
Review, Vol. 27, pp. 378-379 (July, 1938). The Champaign-Urbana district was the 
fourth such health district, embracing two or more adjacent townships, to be or- 
ganized under a permissive law enacted by the Illinois legislature in 1917. 

48 General Acts and Resolutions of Florida, 1937, p. 21; Acts and Resolutions of 
Georgia, 1937, p. 355; Kansas Session Laws, 1937, ch. 327; Public Acts of Michigan, 
1937, no. 258; Laws, Resolutions, and Memorials of Montana, 1937, ch. 82; Laws of 
Pennsylvania, 1937, no. 500; Laws of Utah, 1937, ch. 9; Session Laws of Washington, 
1937, ch. 180; Acts and Resolutions of West Virginia, 1937, ch. 73. 


948 THE AMERICAN POLITICAL SCIENCE REVIEW 


mental units. The most comprehensive legislation of this character, as 
applied to counties, is that of Nebraska, which state enacted two statutes 
regulating-county budgeting, accounting, and auditing. The finance com- 
mittee of the county board is designated as the budget-making agency of 
the county, with the provision that the board may, at its option, appoint 
one of its members, the county clerk, the comptroller, or the manager to 
act as budget officer in place of the finance committee. Public hearings on 
the budget are required before the county board acts thereon, and, after 
the budget*has been adopted, contracts made in excess of its provisions 
are void. A uniform system of accotnts for all county offices is to be estab- 
lished by the state auditor of public accounts, the use thereof being man- 
datory upon county officials. Provision is made for a regular biennial 
(annual in certain cases) audit of the accounts of all county offices by 
the state auditor.“ 

Pennsylvania extended to boroughs, institution districts, and second- 
class townships the provisions for a uniform system of budgeting, report- 
ing, and accounting which had been established for other local units in 
1935. County school boards in Florida were required to prepare annual 
budgets on forms prescribed by the state board of education. Montana 
amended her county budget law to provide that total appropriations for 
any year may not exceed those for the preceding year by more than ten 
per cent, exceptions being made for capital outlays and certain other 
specified expenditures. Indiana’s new tax limitation law provided that 
supplementary local appropriations made after adoption of the annual 
budget, which by an act of 1935 require the approval of the state board 
of tax commissioners, shall be confined to necessary and unavoidable 
expenditures “growing out of a flood, fire, pestilence, war, or other major 
disaster.” Arkansas made it the express duty of the county prosecuting 
attorney to enforce the provisions of a constitutional amendment of 1924 
prohibiting county officers from issuing warrants or letting contracts in 
excess of current revenue.‘ 

Legislation in Maine requires counties and towns in that state to keep 
their accounts on forms prescribed by the state department of audit, and 


4 Session Laws of Nebraska, 1987, chs. 56, 57. In large measure, this legislation 
represents a restatement and strengthening of earlier statutory provisions which 
had proved unenforceable in practice. See E. B. Schmidt, ‘“Nebraska’s New County 
Uniform Accounting Law,” National Municipal Review, Vol. 26, pp. 448-449 
(Sept., 1937). f 

48 Laws of Pennsylvania, 1937, nos. 330, 366, 396; Thomas A. Logue, ‘‘Pennsyl- 
vania Modernizes Local Fiscal Systems,” National Municipal Review, Vol. 26, 
p. 445 (Sept., 1937). 

48 Acts of Arkansas, 1937, no. 193; General Acts and Resolutions of Florida, 1937, 
p. 872; Laws of Indiana, 1937, ch. 119; Laws, Resolutions, and Memorials of Mon- 
tana, 1937, ch. 98. 
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provides for an annual audit of local accounts by the state department. 
Indiana authorized boards of county commissioners, with the approval 
of the state board of accounts, to install modern tax-accountipg systems 
in the offices of county auditor and county treasurer. The Missouri legis- 
lature provided St. Louis county with an elective budget and accounting 
officer to be known. as the county comptroller; while an appointive county 
auditor was provided for Montague county; Texas.” 

Revenue and Taxation, The tendency to provide some degree of tax re- 
lief for hard-pressed property-owners continued. Provision for waiving 
penalties and/or interest on delinquent taxes paid befote certain dates 
was made in Arizona, Nebraska, New Mexico, Tennessee, Oklahoma, 
Washington, and Wisconsin; while Idaho, Iowa, New Mexico, North 
Dakota, Texas, and Washington authorized the payment of delinquencies 
in installments. North Carolina empowered boards of county commis- 
sioners to remit the taxes of property-owners suffering damage from tor- 
nado or windstorm, and by special acts authorized the compromise or 
adjustment of delinquent taxes in particular counties. Arizona authorized 
the compromise of taxes due various special districts, including irrigation, 
drainage, flood control, and water improvement districts. Laws postpon- 
ing the date upon which taxes should fall due were enacted by Iowa and 
Oklahoma. South Carolina granted exemption from county taxes for a 
limited number of years to new industries locating within specified coun- 
ties or additions made to industrial plants therein.*® 

In a few instances, steps were taken to provide new sources of local 
revenue. Thus, Kansas, in enacting a sales tax law, provided for state 
aid to local schools from sales tax revenues, and for distribution of an- 
other part of the proceeds therefrom to counties and other local govern- 
ments to enable those units to reduce their property levies. Alabama, in 
abandoning prohibition in favor of local-option, established a system of 


47 Laws of Indiana, 1987, ch. 203; Public Laws of Maine, 1937, chs. 206, 216; 
Laws of Missouri, 1987, p. 427; General and Special Laws of Texas, 1937, p. 606. 
Florida repealed an act of 1985 requiring counties and other taxing districts to make 
separate budgets for operating expenses and debt service. General Acts and Resolu- 
tions of Florida, 1937, p. 221. 

48 Acts, Resolutions, and Memorials of Arizona, 1937 (reg. sess.), ch. 45; ibid. 
(2d spec. sess.), chs. 15, 18; General Laws of Idaho, 1937, chs. 92, 141; Acts and 
Joint Resolutions of Iowa, 1987, chs. 191, 199; Session Laws of Nebraska, 1987, ch. 
167; Laws of New Mexico, 1937, ch. 127; Public Laws and Resolutions of North 
Carolina, 1937, ch. 15; Public-Local Laws of North Carolina, 1987, chs. 11, 70, 76, 
91, 145, 150, 244, 375, 596; Laws of North Dakota, 1937, ch. 240; Session Laws of 
Oklahoma, 1936-37 (spec. sess.), p. 56; ibid., 1987 (reg. sess.), pp. 477, 478; Acts and 
Joint Resolutions of South Carolina, 1987, nos. 77, 184, 231, 267, 268, 293, 333; 
Public Acts of Tennessee, 1937, ch. 101; General and Special Laws of Texas, 1937, 
p. 923; Session Laws of Washington, 1937, ch. 57; Wisconsin Session Laws, 1937, 
ch. 60. 
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state liquor stores and provided for distribution to the counties of the 
state of 20 per cent of the net profits of such stores: The new Alabama 
sales tax law provides that one-fourth of the net proceeds therefrom shall 
be distributed to the respective counties. Kansas, North Dakota, and 
West Virginia empowered counties to lease county-owned lands for the 
utilization of mineral resources. The California legislature proposed a 
constitutional amendment expressly conferring authority upon the legis- 
lature to apportion state funds to local governmental units notwithstand- 
ing the prohibition against the state lending its credit to individuals or 
corporations or’ making gifts thereto.*® 
Indebtedness. Legislative enactments and judicial decisions evidenced a 
tendency to expand local borrowing power and provide relief for finan- 
cially embarrassed units. Illinois increased the borrowing power, for 
specified purposes, of counties, townships, road districts, and sanitary 
districts. Massachusetts conferred additional borrowing power upon local 
units for certain welfare and relief purposes. In Pennsylvania, the legisla- 
ture gave first passage to a proposed constitutional amendment including 
among its provisions an enlargement of the borrowing power of counties. 
The supreme court of Kentucky upheld the validity of the use by a county 
of a “lease with option to purchase” agreement as a means of financing 
the construction of a new courthouse where the old building was destroyed 
by fire and the county had already exhausted its constitutional borrow- 
ing power. The Alabama supreme court upheld the issuance, in excess of 
a general constitutional debt limit, of county highway warrants payable 
solely out of county receipts from the gasoline tax.5° 
In enacting a new Municipal Debt Readjustment Act"! to replace the 
statute invalidated by the United States Supreme Court in 1936, Congress 
provided for federal judicial enforcement upon minority creditors of a 
local governmental unit unable to meet its obligations, of a composition 
arrangement voluntarily agreed upon by the governmental unit itself, 
acting under state authorization, and the holders of a two-thirds majority, 
in amount, of the obligations concerned. While townships are included in 
the list of local units to which the act is declared to apply, it is significant 
that Congress considered it necessary, in order to meet the objections of the 


49 General Laws of Alabama, 1936-37 (spec. sess.), pp. 40, 125; Statutes of Cali- 
fornia, 1937, p. 3026; Kansas Session Laws, 1937, chs. 204, 306, 374; Laws of North 
Dakota, 1937, ch. 156; Acts and Resolutions of West Virginia, 1937, ch. 24. 

50 Laws of Illinois, 1937, pp. 931, 932, 934; Acts and Resolves of Massachusetts, 
1937, ch. 107; Laws of Pennsylvania, 1937, p. 2881; Herbert v. Perry, 177 So. 561 
(Supreme Court of Alabama, 1937); Lyon v. Shelby County, 177 So. 306 (Supreme 
Court of Alabama, 1937); Sizemore v. Clay County, 268 Ky. 712, 105 S. W. (2d) 
841 (1937). 

51 50 Stat. at L. 653. The constitutionality of this act was upheld in United 
States v. Bekins, 58 Sup. Ct. 811 (1988). : 
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Supreme Court to the earlier statute, to omit counties from the provisions 
of the present act. 

Purchasing. Steps toward the improvement of local purchasing proce- 
dure were taken in a few states. Minnesota required that specifications 
for supplies and equipment to be purchased by counties or townships 
be prepared, whenever possible, so as to permit competition; and pro- 
vided that, when competitive bids are calléd for, no bid shall be accepted 
unless competitive bids have actually been submitted. Michigan required 
boards of county road commissioners to advertise for sealed bids in con- 
nection with purchases of highway machinery or materials involving an 
expenditure in excess of five hundred dollars; the commissioners’ court 
in certain Texas counties was authorized to constitute the county auditor 
a county purchasing agent; while Pennsylvania authorized joint purchas- 
ing by counties (other than Philadelphia and Allegheny) and other local 
units, and required that purchases amounting to more than five hundred 
dollars be made on the basis of competitive bidding.” It has been esti- 
mated that centralized purchasing in some form existed in fifty counties 
at the beginning of 1937. 

The Fee System. In a few instances, action was taken looking toward 
abolition of the fee system of compensating local officials, or retention of 
the salary system as against proposals to revert to fee compensation. 
Thus, the fee method of compensating county officers would be abolished 
by the adoption of a proposed constitutional amendment given first 
legislative approval in Pennsylvania; while the voters of Texas defeated a 
proposed amendment to give the legislature full power to prescribe the 
method of compensating district, county, and precinct officers.54 The 
effect of the latter proposal, had it been adopted, would have been to 
nullify the provisions of an amendment of 1935 abolishing the fee system 
of compensation in certain counties and authorizing its abolition by the 
commissioners’ courts of other counties.* Statutes placing all or certain 
officers of particular counties on a salary basis were enacted in Florida, 
Georgia, and South Carolina.® 

8 Public Acts of Michigan, 1937, no. 292; Session Laws of Minnesota, 1987, 
ch. 416; Laws of Pennsylvania, 1937, no. 118; General and Special Laws of Tezas, 
1937, p. 639. 

s See H. M. Olmsted, note in National Municipal Review, Vol. 26, p. 312 
(June, 1937). 

84 Laws of Pennsylvania, 1937, p. 2879; General and Special Laws of Texas, 1937, 
pp. xxxvi, 1501. 

55 See this Review, Vol. 31, p. 906; J. Alton Burdine, “Experience with the 
Salary System in Texas,” National Municipal Review, Vol. 27, pp. 111-112 (Feb., 1938). 

& General Acts and Resolutions of Florida, 1937, pp. 187, 262, 273, 585; Acts and 
Resolutions of Georgia, 1937, p. 616; Acts and Joint Resolutions of South Carolina, 
1937, nos. 85, 123. The Florida acts, in some instances, were subject to local 
referendum. 
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V. OPTIONAL CHARTERS 

In 1937, as in the two years preceding, New York led the way in pro- 
viding optiqnal forms of government for counties. It will be recalled that 
the adoption of the county “home rule” amendment of 1935 was followed, 
in 1936, by enactment of the Fearon-Parsons law providing five optional 
forms of government for counties outside New York City.2’ Two addi- 
tional optional-charter laws Were enacted:in 1937.58 One of these, the 
Buckley-Reoux law, provides five alternative forms of government as 
follows: (1) a “county-president” form with a board of supervisors and 
an elective executive; (2) a ‘‘courtty-manager” form with a board of 
supervisors and an executive appointed by the board; (8) a “‘council- 
president” form with a small elective county council and an elective exec- 
utive; (4) a “council-manager” form with a small council and an ap- 
pointive executive; and (5) a “selective” form offering various combina- 
tions of the features contained in the foregoing plans. The other, the 
Desmond-Mailler law, offers four options: (1) a “county-mayor” or 
elective-executive form; (2) a “county-manager” form with an appointive 
executive having a free hand in the selection of his subordinates; (3) a 
“eounty-director’” form with an appointive executive whose appointments 
must be confirmed by the board of supervisors; and (4) a ‘‘county-board” 
form with an organizational set-up along traditional lines. Moreover, 
within the confines of these four general plans several optional variations 
are offered, including the transfer of functions from towns and cities 
to the county, elimination of towns, non-partisan elections, the use of 
proportional representation in the election of members of the board of 
supervisors, and the use of preferential voting in the election of other 
county officers. Each law provides that a proposal to adopt any one of 
the alternative forms of government may be placed before the voters 
either by popular petition or by resolution of the board of supervisors. 

In addition to enacting the two general optional-charter laws just 
noted, the 1937 session of the New York legislature approved a new 
charter for Westchester county which was ratified by the county voters 
in the November election. By the terms of the new charter, the present 
board of supervisors of 42 members is retained for the time being, but may 
be abandoned, by popular vote, in favor of a small county board. An 
elective executive is provided.’ 

8? See this Revisw, Vol. 31, p. 908. 

58 Laws of New York, 1937, chs. 862, 863. See also George H. Hallett, Jr., 
“Comprehensive County Bills Pass in New York,” National Municipal Review, 
Vol. 26, p. 316 (June, 1937). 

59 Laws of New York, 1937, ch. 617; Audrey M. Davies, “An Alternative Form 
of Government for Westchester County, New York,” National Municipal Review, 


Vol. 26, pp. 367-368 (July, 1937). Two other optional charters had previously been 
rejected by the voters of Westchester county. New York Times, Nov. 4, 1987, p. 18. 
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A proposed constitutional amendment approved by the Pennsylvania 
legislature in 1937 will, if approved a second time by the legislature and 
ratified by the voters, authorize the enactment of legislation providing 
optional forms of county government.®° 


VI. INTERGOVERNMENTAL RELATIONS, 


State-Local Relations. The relationship between the states and their local 
units continued to be characterized by an ever-increasing extension of 
central control over local affairs. Most of the provisions for supervision 
established during the year were of the administrative variety. Pennsyl- 
vania required local tax collectors to file reports with the state department 
of internal affairs upon forms supplied by the state department. Counties 
and towns in Maine, and counties in Nebraska, were made subject to 
regular audits by state agencies. In several instances, state approval as 
a condition precedent to local action, or a right of appeal from local 
action to some state authority, was provided. Thus, Indiana required 
that plans and contracts for county road construction be approved by 
the state highway commission, and that tax-accounting systems installed 
in county offices be approved by the state board of accounts. County wel- 
fare budgets must be approved in Kansas by the state board of social 
welfare and in Washington by the state department of social security. 
Both Indiana and New Mexico strengthened still further their well-known 
systems of state control over local finance. In the former state, county 
. boards of tax adjustment, which had previously been empowered to author- 
ize property levies in excess of the general maxima prescribed by the 
tax limitation law, were limited to the function of recommending such 
authorization to the state board of tax commissioners for final action. 
New Mexico conferred additional powers upon the state comptroller, 
with the approval of the chief tax commissioner and the attorney-general, 
to revise county and other local budgets in emergencies; made auditing 
contracts between local governments and private auditing firms subject 
to. the state comptroller’s approval; and authorized the comptroller to 
suspend from office any county or municipal official failing to perform 
his fiscal duties in a proper manner. Iowa adopted the principle of the 
“Indiana plan” by creating a state appeal board to hear and determine 
appeals by local taxpayers from proposed expenditures and tax levies.® 

State authorities were empowered to prescribe forms for county school 
budgets in Florida; tax-assessment forms for Montana counties; and ac- 

80 Laws of Pennsylvania, 1937, p. 2879. 

& Laws of Indiana, 1987, chs. 119, 135, 203; Acts and Joint Resolutions of Iowa, 
1937, ch. 91; Kansas Session Laws, 1987, ch. 327; Public Laws of Maine, 1937, 
chs. 206, 216; Session Laws of Nebraska, 1937, ch. 57; Laws of New Mexico, 1937, 


ch. 233; Laws of Pennsylvania, 1937, no. 584; Session Laws of Washington, 1937, 
ch. 180. 
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counting forms for town and county officers in Maine and county officers 
in Nebraska. Participation by state welfare agencies in the appointment 
of county welfare officials was provided in Idaho, Illinois, Michigan, 
Missouri, and South Carolina, the Illinois state department of public 
welfare also being authorized to remove county welfare superintendents.” 
The North Carolina state board of alcoholic control was given broad 
supervisory authority over county liquor stores, including supervision of 
purchasing and approval of prices. In Washington and West Virginia, 
state welfare authorities were empowered to take over the administration 
of public assistañce in any county failing to comply with federal require- 
ments. New Mexico provided that, in case a local-government official is 
suspended from office by the state comptroller, the latter officer shall 
assume control of the office concerned and may cause removal proceedings 
against the suspended official to be instituted by the attorney-general.® 
The administration of three Maine towns was taken over by the state 
emergency municipal finance board under the terms of recent legislation 
authorizing that board to take over and administer the affairs of munici- 
palities in straitened financial circumstances. 

Although the extension of state supervision over local government has 
resulted, in most instances, from a desire on the part of the states them- 
selves to foster efficiency and economy in local services, it is significant 
that in several instances the states have been motivated, at least in part, 
by federal requirements or suggestions. Thus several states enacted new 
welfare laws or revised existing laws with a view to qualifying more fully 
for benefits available under the federal Social Security Act, and in so 
doing provided for a high degree of supervision by state authorities over 
local welfare agencies. Again, in providing for broad supervisory powers 
to be exercised by a state soil conservation committee over the affairs 
of local soil conservation districts, many states followed rather closely the 
provisions of the standard soil conservation districts act prepared and 
recommended by the United States Department of Agriculture. 

An attempt in Pennsylvania to extend state control over county finance 
was frustrated by judicial decision. A statute enacted by the legislature 


82 General Acts and Resolutions of Florida, 1987, p. 872; General Laws of Idaho, 
1937, ch.’216; Laws of Illinois, 1937, p. 451; Public Laws of Maine, 1937, chs. 206, 
216; Public Acts of Michigan, 1937, no. 258; Laws of Missouri, 1937, p. 467; Laws, 
Resolutions, and Memorials of Montana, 1937, p. 711; Session Laws of Nebraska, 
1987, ch. 57; Acts and Joint Resolutions of South Carolina, 1937, no. 319. Most of the 
state laws authorizing the establishment of soil conservation districts provided for 
the appointment of two of the five district supervisors by a state soil conservation 
committee. See supra, “New Areas.” 

* Laws of New Mexico, 1987, ch. 233; Public Laws and Resolutions of North 
Carolina, 1937, ch. 49; Session Laws of Washington, 1937, ch. 180; Acts and Resolu- 
tions of West Virginia, 1937, ch. 71. 

“ Roy H. Owsley, note in Public Management, Vol. 19, pp. 372-373 (Dec., 1937). 
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of that state provided that in third-class counties the members of the 
county board for the assessment and revision of taxes, now appointed 
by the respective boards of county commissioners, should thenceforth 
be appointed by the state auditor-general, and that the tenure of present 
board members should be terminated upon the taking effect of the act. 
It was further provided that the merhbers of the state-afppointed county” 
tax board should sit as additional members of the county salary board 
whenever the latter board was convened for the purpose of fixing the sal- 
ary of tax-board members. The statute was declared unconstitutional by 
the Pennsylvania supreme court on the ground that it violated the pro- 
vision of the state constitution that appointive officers shall be removable 
at the pleasure of the appointing power. According to the court, when an 
express single method of accomplishing a purpose is provided by a con- 
stitution, that method is exclusive; and the provision of the statute for 
the termination of the tenure of present board members constituted an 
attempt by the legislature to remove officials appointed by the board of 
county commissioners. “The abolition of certain offices is a legislative 
function, but the abolition of officers is not.” The court also felt that the 
provision for appointment of local assessment officials by a state agency 
violated the principle of local self-government; and that the conferring 
upon board members of a substantial share in the fixing of their own sal- 
aries was “offensive to the people’s conception of official propriety” as 
evidenced by provision in the state constitution that increases in the 
salaries of state legislators shall not become effective during the terms of 
the members making such increases, and that legislators shall not vote 
on matters in which they are personally interested.® 

Federal-Local Relations. Contacts between the Federal Government 
and the various local governmental units continued to be of growing sig- 
nificance and to increase in number and variety. Together with other local 
units, counties and townships continued to be the recipients of federal 
loans and grants for buildings and other public works projects. Numerous 
states, in providing for the establishment of local housing authorities, 
authorized coöperation and agreement between such authorities and the 
Federal Government with a view to enabling the local agencies to avail 
themselves of federal loans and grants under the terms of the United 
States Housing Act of 1937. By July, 1938, the United States Housing 
Authority had earmarked federal funds for five county housing authority 
projects. Codéperation with the Federal Government in flood-control 


8 Laws of Pennsylvania, 1937, no. 256; Commonwealth ex rel. Smillie v. 
McElwee, 327 Pa. 148, 193 Atl. 628 (1937). 

8 Data supplied by the United States Housing Authority, July 8, 1938. The 
counties for which earmarkings had been made were Los Angeles and San Francisco 
(city and county) in California, Delaware in Indiana, and Allegheny and McKean in 
Pennsylvania. 
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projects was authorized on the part of counties in Ohio and Oregon, flood 
control districts in Idaho and Washington, and drainage and levee dis- 
tricts in Illinois and Arkansas. Colorado empowered water conservation 
districts to enter into contracts with the Federal Government. 

The year saw the first appropriation made under the George-Deen Act 
of 1936 making federal vocatignal-etlucation funds available to the states, 
on the usual match-fund basis, for public-service training; and, led by 
Michigan and New York, approximately a dozen states have now or- 
ganized programs of in-service training for local officials under joint spon- 
sorship of their’ state vocational-cducation authorities and leagues of 
municipalities. Through the statutory authority of the Secretary of 
Agriculture to require the enactment of suitable state laws for prevention 
and control of erosion as a condition precedent to the extending of federal 
soil erosion benefits, the Soil Conservation Service of the United States 
Department of Agriculture has been very influential in determining the 
form of recent state legislation authorizing the organization of local soil 
conservation districts.®® When a soil conservation district meeting federal 
standards has been organized, it may apply for federal assistance in 
carrying out its program; and, by July 15, 1938, “memoranda of under- 
standing” providing for such assistance had been entered into by the 
Department of Agriculture with 36 districts in 11 states.’° Finally, the 
enactment by Congress of the new Municipal Debt Readjustment Act 
established judicial relief to local governmental units as a new and unique 
type of federal-local relationship.” 


87 Acts of Arkansas, 1937, no. 67; Laws of Colorado, 1937, chs. 220, 266; General 
Laws of Idaho, 1987, ch. 215; Laws of Illinois, 1937, p. 503; Baldwin’s June 1938 
Ohio Code Service, sec. 6443-1; Oregon Laws, 1987, ch. 314; Session Laws of Wash- 
ington, 1937, ch. 72. Also of interest is a decision of the Colorado supreme court 
upholding, as against the contention that no legitimate “local and municipal” 
purpose was involved, the validity of a bond issue by the city and county of Denver 
to buy land to be donated to the Federal Government as a site for an air corps 
technical school. MeNichols v. City and County of Denver, 74 P. (2d) 99 (Supreme 
Court of Colorado, 1987). 

68 Earl D. Mallery, “Federal-City Relations in 1987,” Municipal Year Book, 
1938, pp. 197-209, 206; Arnold Miles, ‘In-Service Training for Municipal Employ- 
ees,” Public Management, Vol. 20, pp. 107-109 (Apr., 1938); H. M. Olmsted, note 
in National Municipal Review, Vol. 27, pp. 373-374 (July, 1938). 

89 49 Stat. at L. 163. See supra, “New Areas.” 

7 Data supplied by Soil Conservation Service, U. S. Department of Agriculture. 

n See supra, “Indebtedness;’”’ E. H. Foley, Jr., “Recent Developments in Fed- 
eral-Municipal Relationships,” University of Pennsylvania Law Review, Vol. 86, 
pp. 485-516 (Mar., 1938). 
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The Critical Problems of Canadian Federalism. Canadian federalism 
in recent years has been passing through the sharpest crisis in its history, 
a crisis which emerges out of its legal structure and the new financial 
strains to which it has been subjected in the decadg of depression. 
The appointment in 1937 of a Royal Cor&mission to investigate exten- 
sively federal and provincial relations was a tardy recognition by the 
government at Ottawa that the complex economic and constitutional 
problems of the Canadian state require thorough study, and informed 
treatment on the basis of such study. In an article necessarily brief, the 
background to the malady of the federal system can be sketched in only 
the broadest outlines. In 1867, it was the hopeful assumption of the 
fathers of Canadian union that they had created a strong national govern- 
ment. From observing closely the constitutional difficulties of the United 
States in the fifties and sixties, they were convinced that the mistake 
made at Philadelphia in 1787 was that of leaving political power at the 
center weak. “Here,” said Macdonald in the debates of 1865, “we 
have adopted a different system. We have strengthened the general 
government ... We have thus avoided that source of weakness which 
has been the cause of the disruption of the United States.” 

The method of strengthening the federal government prescribed by 
Macdonald and his associates was to endow it with the authority of dis- 
allowing, at need, provincial legislation and of appointing and holding 
responsible the lieutenant-governors of the provinces as formal execu- 
tives,’ while granting to the federal parliament power of legislation in 
major matters not given to the federal authority in the United States, 
such as banking and criminal law, and, most significant of all, the residue 
of legislative power over matters of national importance. This federal 
residue was to be secured by enabling the parliament “to make laws for 
the peace, order, and good government of Canada in relation to all 
matters” not assigned exclusively in section 92 to the legislatures of the 
provinces. Thus it was thought that Canada had an instrument of gov- 
ernment and law designed to guarantee its consistent growth as a highly 
integrated community. 

While from 1867 to the present there has been no formal amendment of 
the distribution of legislative power, in the interval constitutional con- 
vention and judicial interpretation have played a dual part in so fashion- 


1 See W. P. M. Kennedy, Documents of the Canadian Constitution (Toronto, 
1918), p. 606. 

2 In the early years of federation, Sir John Macdonald clearly acted on the 
assumption that the lieutenant-governors were little more than the obedient serv- 
ants of the federal government, an assumption well illustrated in his correspond- 
ence with Sir James Aikins, lieutenant-governor of Manitoba, 1882-88. 
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ing the federal system that it might hardly be recognized, certainly not 
with satisfaction, by Macdonald and his federally-minded colleagues. 
Conventions, for example, have reduced the disallowance of provincial 
statutes to the condition of being, in Burkeian phrase, an extreme medi- 
cine of the constitution, rarely to be applied. So infrequent has been its 
use in recent deeades that Mr. Aberhart, in his self-interested ingenuity 
in reading constitutional facts, came to the conclusion that it was dead.® 
But more significant, although closely related to the changing conven- 
tions of the tonstitution, has been the way in which, beginning with the 
Parsons Case of 1881, the Judicial Committee of the Privy Council has 
steadily enlarged the scope of provincial jurisdiction at the expense of the 
Dominion. Lacking a Marshall, Canada had instead a Watson and a 
Haldane, sitting remote in London and meticulously interpreting the 
British North America Act merely as a statute rather than as a constitu- 
, tion for a growing nation. From his appointment to the Judicial Commit- 
tee in 1883 to his death in 1899, Lord Watson fixed firmly and widely the 
legislative powers of the provinces. In the eulogistic words of Haldane 
written after Watson’s death, “He completely altered the tendency of the 
decisions of the Supreme Court, and established in the first place the 
sovereignty (subject to the power to interfere of the Imperial Parliament 
alone) of the legislatures of Ontario, Quebec, and other provinces. He 
then worked out as a principle the direct relation, in point of exercise of 
the prerogative, of the lieutenant-governors to the crown. In a series of 
‘masterly judgments he expounded and established the real constitution 
of Canada... Nowhere is his memory likely to be more gratefully pre- 
served than in those distant Canadian provinces whose rights of self- 
government he placed on a basis that was both intelligible and firm.’ 
The admirer carried on the work with impressive consistency. From 1911 
until his death in 1928, Haldane, as the most influential member of the 
Judicial Committee, profoundly affected the achievements of Canadian 
parliaments in a formative period in the history of the community. Per- 
haps his most significant contribution, embodied especially in his judg- 
ments in the Board of Commerce Case and the Toronto Electric-Com- 
missioners versus Snider, was to interpret the “property and civil rights” 


3 In the 18 years previous to 1937, there were only four cases of disallowance by 
the federal authority, in contrast to some 45 during the first 20 years of federation. 
The decline in use of the disallowance power set in at the turn of the century. The 
disallowance in 1937 of certain legislation of Mr. Aberhart’s government has led 
to an appeal to the Supreme Court to determine the constitutionality of disallow- 
ance by the federal government. At the time of writing, the Supreme Court has 
not pronounced on the matter. 

4 Quoted from the Juridical Review of 1899 by F. R. Seott, “The Royal Com- 
mission in Dominion-Provincial Relations,” University of Toronto Quarterly, Janu- 
ary, 1938. 
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power, granted in Section 92 to the provinces, in such a way as virtually 
to make it impossible to invoke the Dominion residuary power except in 
cases of national crisis. The effect of this mode of interpretation has been 
to hamper, where it does not prevent, the federal government from legis- 
lating on great matters of national concern—such as the extensive regula- 
tion of competitive industry or the.provision of social services—unless 
they are included specifically within one of the sub-sections of Section 91. 
In many cases of major importance, they are not so included, for the ob- 
vious reason that the Fathers of Confederation, acquainted only with a 
simple rural economy and a philosophy of laissez-faire, never foresaw and 
hence did not provide for the necessities of a modern and complex in- 
dustrial state. Even the regulation of trade and commerce, which comes 
within section 91, has been so whittled down in meaning by the Judicial 
Committee that it fails to insure a control of commerce in the wide and 
genuine sense of the term. 

The method of applying rigid rules of statutory interpretation to the 
British North America Act, with its cumulative effect of giving virtually 
the residue of power to the provinces, has been further exhibited by the 
Judicial Committee in its judgments on Mr. Benneti’s reform legislation 
—Canada’s attempted counterpart of the New Deal. Here again it 
jealously guarded property and civil rights within the province, even to 
the extent of declaring ultra vires three statutes based on draft conven- 
tions of the International Labor Organization and enacted by the federal 
government on the assumption that the Dominion had exclusive jurisdic- 
tion in implementing the treaty obligations of Canada. Canadians have 
now to accept the hard and rather embarrassing fact that the Dominion 
has no such exclusive jurisdiction. They are told, in the somewhat mixed 

` metaphor of Lord Atkin in the judgment, that “While the Canadian ship 
of state now sails on larger ventures and into foreign waters, she still re- 
tains the watertight compartments which are an essential part of her 
original structure.” In brief, there are evidently treaties that only the 
provinces can implement in virtue of control over property and civil 
rights.® 

The major crisis in Canadian federalism is, therefore, due simply to the 
fact that the national government, under the existing interpretation of its 
powers, cannot undertake those tasks for which it is best adapted. Apart 
from other results, such inability has tended to complicate the financial 
relations of federation and provinces by throwing on the latter costly 
responsibilities which they have often not the financial capacity to carry. 


ë See F. R. Scott, “The Privy Council and Mr. Bennett’s New Deal Legislation,” 
Canadian Journal of Economics and Political Science, May, 1937; also articles by 
various authorities in the special constitutional number of the Canadian Bar Re- 
view, June, 1937. 
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Whereas the Dominion, under the British North America Act, may raise 
revenue by any mode of taxation—a provision in keeping with the as- 
sumption of the Fathers that the new burdens of expenditure would 
increasingly fall on the Dominion—the provinces, on the contrary, are 
restricted to direct taxation within the province and to licenses, This 
method of distributing the taxing power was doubtless satisfactory under 
the conditions of 1867. But the persistent advance of industrialism in 
Canada, the concentration of wealth in the metropolitan centers of On- 
tario and Quebec, the extension of social services, the coming of the 
automobile, and the pressure for expenditure on provincial roads have all 
had the effect of rendering the taxing arrangements of 1867 unsatisfac- 
tory. The less wealthy provinces are sorely hampered in obtaining a 
revenue adequate for the new and steadily rising outlays. Moreover, the 
difficulties of the provinces have been further complicated by the invasion 
of their taxation domain by the federal government—an invasion begun 
seriously in 1917 with the imposition of an income tax to help in meeting 
the financial necessities of the Great War. Hitherto, the bulk of the 
federal revenue had been derived from the customs. The income tax was 
levied only as a temporary measure, but it has remained on the statute 
book, cutting into the potential resources of direct taxation available to 
the provinces. 

It is, however, insufficient here to consider merely the law of the Ca- 
nadian federation. In the final analysis, the existing distribution of legis- 
lative and taxing power has become embarrassing because a new economic 
and social Canada has emerged since 1867—a Canada of centralized 
economic power wherein some 60 per cent of the total population and 
about 70 per cent of the net values of production are regionalized in two 
out of the nine provinces, Ontario and Quebec. More specifically, indus- 
trial production and financial management have been concentrated in 
that portion of the St. Lawrence Valley from Montreal in the east to 
Windsor, Ontario, in the west, including the metropolitan centers of To- 
ronto and Montreal. Upon this area and its cities the outlying regions on 
the periphery—the Maritimes, the prairie provinces, and British Colum- 
bia—are in a restless economic dependence, enforced by the tariff and 
other expedients of the National Policy. The hegemony of the center 
readily perpetuates itself, for the concentration of population and wealth 
gives it political as well as economic weight, and it can determine by mani- 
fold pressures the major policies at Ottawa. The political predominance 
of Ontario and Quebec breeds an attitude of revolt on the periphery, 
where the constant complaint is that the tariff, and even the monetary, 
policies of the federal government, favor primarily the manufacturers of 
Toronto and Montreal, while imposing extra burdens on the fishermen of 
Nova Scotia and the wheat-growers of the prairies. The economy of the 
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periphery rests mainly on the production of raw staples for foreign mar- 
kets, and, since the prices for these fluctuate greatly, the producers’ in- 
come is often extraordinarily variable as compared with that in the 
central part of the Dominion, where industrial diversity brings a measure 
of greater stability. In a recent and excellent study of the economics of 
the prairie provinces, it is remarked of Saskatchewan that “from 1924 to 
1928, the annual value of the provincial wheat crop was 240 million dol- 
lars, but from 1929 to 1936 inclusive yields have averaged only 60 per 
cent of the preceding five-year period, and farm prices of wheat about 56 
per cent. Decline in revenues from the wheat crops have brought pro- 
longed hardships. The 1929 wheat crop had about two-thirds of the value 
of that of 1928; the 1930 crop, two-fifths; the small crop of 1931, one-fifth; 
the fair crop of 1932, one-quarter the crop of 1933, one-fifth; that of 1934, 
one-quarter; that of 1935, about one-third; and the 1936 crop, rather more 
than one-third.’’* Such variability in income is inevitably reflected in the 
standards of living, the difficulty of maintaining social services at a de- 
sirable level, and in the problem of retaining municipal and provincia’ 
finances in a solvent state. 

At all times, but especially in a period of prolonged depression like that 
from 1929, the provinces on the periphery come to have a lower taxable 
capacity than those in the center. The yield of income taxes, succession 
duties, and corporation taxes in such provinces as Saskatchewan and Al- 
berta is inevitably smaller than that of similar taxes in Ontario, because 
these frontier areas have developed and subsisted on borrowed capital, 
and because the amount of accumulated wealth in the possession of in- 
dividuals is comparatively limited. Those who there acquire considerable 
wealth tend to transfer it and themselves to older communities. The head 
offices of banks, manufacturers, and the larger commercial houses are 
be found chiefly in the metropolitan centers of the East, and in the taxing 
of these Ontario and Quebec receive the lion’s share. 

Thus a fundamental problem of Canadian federalism is that of the 
wealthy and powerful center versus the poorer and less protected circum- 
ference; it is the problem of achieving such a balance of fortune between 
the two as to minimize discontent and to maintain cohesion within the 
country. Hitherto any satisfactory balance has been difficult to achieve, 
partly because of the distribution of legislative power, and partly be- 
cause under democratic institutions the strong and affluent area, in suc- 
cessfully defending its privileged position, prevents balance. But under 
pressure the interests of the center have not been unwilling at times to 
make concessions. The Crow’s Nest Pass Freight Rates Act of 1897 and 


e W. A. Mackintosh et al, Economic Problems of the Prairie Provinces (Toronto, 
1985), p. 26. 
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the Maritime Freight Rates Act of 1927 were in the nature of federal 
bonuses to primary producers in the West and East, respectively. 

Unconditional subsidies from Confederation to the present illustrate 
even better how the representatives of Central Canada at Ottawa will 
grant millions of dollars to preserve peace with the East and the West. 
The Fathers of Confederation, reluctant to adopt the principle of uncon- 
ditional subsidies, agreed in tke Quebec resolutions to a ‘finality clause,” 
whereby the payments to the provinces were to be rigid in amount—a 
“full settlement of all future demands upon the General Government for 
local purposes.’’*They obviously shared the fears of Christopher Dunkin 
that “the provincial constituencies, legislatures, and executives will all 
show a most calf-like appetite for milking the one most magnificent gov- 
ernment cow.’’? To pursue Dunkin’s prophetic metaphor, the calves grew 
bigger and hungrier, and increasingly eager with the passage of time, for 
reasons already suggested, to continue the act of milking. The idea that 
the subsidies should be fixed in amount was soon dissipated. From Nova 
Scotia’s “better terms” in 1869 to the present, they have been altered 
and increased as the financial necessities, or the political exigencies, of 
the moment demanded, despite a naive pretence at times that a final 
settlement was being made. The subsidies, indeed, have been a necessary 
if not satisfactory supplement to what has clearly become a defective 
financial relationship between the Dominion and the provinces, and in 
addition they have been informally used as a means of providing to the 
depressed portions of the periphery a compensation for their ill-fortune, 
whether due to federal policy or to natural forces. 

But few would maintain that subsidies, unless supervised by a grants 
commission like that in Australia, are a satisfactory method of distribut- 
ing federal funds or effecting a balance of welfare between the different 

„regions. They have been too frequently suspected of being used to reward 
political friends and of being refused to political enemies. Party leaders 
in the provinces have occasionally spent more energy in agitating for 
them than in analyzing ways whereby provincial administration might 
be improved. They violate, moreover, what Professor Adarkar has called 
the ‘fundamental principle” of federal finance, that the responsibility of 
raising revenue and the freedom of spending it ought to go hand in hand.® 

The maladjustments of the federal system, with all their varied impli- 
cations in economic and social strain, indicate an unanswerable case for 


1 Dunkin’s speech in Parliamentary Debates on Subject of Confederation (1865), 
p. 519 ff. 

8 A strong case against the unconditional subsidies hitherto paid in Canada is 
presented by J. A. Maxwell in Federal Subsidies to the Provincial Governments in 
Canada (Cambridge, Mass., 1987). See also B. P. Adarkar, The Principles and 
Problems of Federal Finance (London, 1938), Ch. 7. 
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amendments of the British North America Act. While such matters as 
the treaty clause, the incorporation and control of companies, and the 
trade and commerce clause require redefinition, the really crucial need, 
made evident by financial and other considerations, is that the federal 
government assume responsibility for maintaining and administering the 
major social services, including unemployment relief. This change, in 
addition to relieving pressure on the treasuries of the poorer provinces, 
can alone satisfactorily implement that philosophy of federalism which 
has recently been expounded with enthusiastic eloquence in the provinces 
on the periphery, i.e., that for the purposes of social service a Canadian 
should expect to be treated with equal consideration whether he lives in 
Charlottetown or Toronto. This, it is argued with some force, is a basic 
requirement for attaining national cohesion in Canada. Such a change 
might also logically involve a reallocation of taxing power, although the 
difficulties of this are evident. The recent contentions of the provinces of 
Manitoba and Saskatchewan before the Dominion Royal Commission 
that succession duties, corporation taxes, and the income tax might be 
taken over by the federal government, and then redistributed to the 
provinces on a per capita basis, comes easily from provinces whose income 
from this source is small.* But it will not be welcomed by Ontario and 
Quebec, where such income is large. Yet such a change would be an addi- 
tional means of distributing a little more of the good fortune of the center 
among the remote and indigent members of the family, consistent with 
the philosophy of federalism already mentioned. 

The practical issue of federal politics within the next few years will be, 
how much will the center concede by these or other means. While the 
dominant drive for changes in the mechanism of federation comes from 
the provinces on the periphery, there are, of course, certain strong inter- 
ests in the center favorable to change. Such, for example, are those who 
press for social services, like the various units of organized labor. They 
are dissatisfied with the existing régime because of the acute difficulties in 
achieving an adequate coöperation between provinces and federation in 
the promotion and administration of social services. Hence they would 
bring most of the services under federal control. For many years, the 
Trades and Labor Congress.of Canada, representative of most of the 


English-speaking trade unions, has gone on record in the annual meetings - 


as favoring amendment of the British North America Act so far as such 
amendment is necessary for the national provision of social services. Cer- 
tain commercial and manufacturing interests, too, are dissatisfied with 
the status quo, for to them it seems expensive and complicated to have 

? See Manitoba’s Case: A Submission Presented to the Royal Commission on 


Deominion-Provincial Relations (Winnipeg, 19387); and A Submission by the Govern- 
ment of Saskatchewan (Regina, 1937). 
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many official authorities taxing the returns of business or regulating its 
procedures, 

Against such interests must be set provincial particularism—that pow- 
erful sense of vested interest in the maintenance of existing provincial 
jurisdiction, found especially in the center. Particularist is the attitude 
of many local politicians in Ontario who would, on the suggestion of a 
radical revision of the British North America Act, seek to exploit popular 
emotion by raising a cry about “local liberties”; and they would not be 
reticent, neddless to say, about how much Ontario at the present time 
pays in federal income taxes (Ontdrio and Quebec contribute about 85 
per cent of the total). One can imagine how skilfully an astute political 
leader like Mr. Hepburn could exploit this fact on a political platform. 
But more formidable as a conservativa force is the national attitude of 
French Canada. While I mean by French Canada principally Quebec, one 
must not forget the overflow of Catholic Frenchmen into other provinces 
(over 600,000), influencing in a manner favorable to Quebec political atti- 
tudes and action wherever they settle. On the issue of extensively revising 
the constitution, the French would, for evident reasons, be preponderantly 
opposed. As a minority national group, they are consciously on the de- 
fensive against absorption in the maelstrom of Anglo-Saxon life. They 
entered Confederation in fear and trembling, but have found in the British 
North America Act a sheet-anchor for cherished privileges, and any 
change tending to centralization of power in Ottawa should instinctively 
be viewed as a threat, however ill-founded their fears. Premier Duplessis 
of Quebec, in recently communicating to Premier King his hostility to 
any amendment of the constitution to facilitate the establishment of un- 
employment insurance, characteristically remarked that his province 
“considers that the best elements of stability and certainty are within the 
British North America Act and that it is much safer to preserve the 
stability of the constitution.” In the same newspaper is the report of a 
public speech in Montreal where Mr. Duplessis is quoted: “Speaking as a 
Canadian ..., I say to those who appear to be wanting to centralize 
authority, ‘hands off Quebec’.”’ It would be easy to add to these remarks 
a legion of other like comments from French Canadian public men and 
newspapers within the last decade, when the economic crisis often raised 
the question of constitutional revision in English-speaking Canada. What 


10 The Canadian Manufacturers’ Association submitted: much evidence on the 
embarrassments of the existing taxation system before the Royal Commission on 
Dominion-Provincial Relations, January 17, 1938. The representative of the associa- 
tion claimed that an ordinary industrial company operating in all the provinces is 
required to file about one hundred annual returns to taxing authorities, involving 
much inconvenience and expense. 

u The Globe and Mail, Toronto, January 11, 1938. 
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helps to make the particularism of the French most formidable is their 
religiosity and its product, a church all-pervasive in influence and in pos- 
session of a set of institutional privileges which it naturally seeks to guard. 
In brief, the political particularism which one finds reflected in the atti- 
tude of some in Ontario is reinforced in Quebec by ecclesiastical power, 
which is suspicious that any far-reaching revision of the structure of 1867 
might; havegdangerous repercussions on the church. In any projected 
changes, it may be possible to placate these fears by formal guarantees; 
but at any rate the first impulse of the French is to stand pat. 

Herein, therefore, are the elements bf political struggle in the Canadian 
federation. Prophecy has been called the most gratuitous form of mistake, 
and I shall not risk it, other than by the safe remark that concessions of 
the kind mentioned by the center,to the periphery are likely to be recom- 
mended by the present Dominion Royal Commission, and are likely also 
to be in some part accepted. In all the provinces of Canada, however 
much the discontent with the details of federalism, there is a deep sense 
that it is better to be within Confederation than out of it, and this fact 
in Ontario and Quebec will dictate concessions, as in the other provinces 
it will enforce contentment with compromises short of demands. Here is 
the basic rock amid the competitive play of forces in Canada during the 
next decade. 

ALEXANDER Brapy. 

University of Toronto. 


Youth in the Dictatorships.! The years between ten and eighteen con- 
stitute a formative period in the lives of all. The mind is then plastic, and 
it is important to see that the wax gets the right impression. There have 
been, in the past, numerous youth movements which in some degree have 
attempted to pour youth into a national mould, but never before have 
there been official movements embracing the whole youth of a nation as 
now exist in Germany, Italy, and the Soviet Union. 

The Hitler-Jugend was founded in 1926, when Hitler assigned Kurt 
Gruber the task of organizing a party youth movement. The first five 
years of spade work exceeded in results even the expectations of the most 
optimistic. Gruber, however, was in failing health, and in 1931 he was 
replaced by the young and enthusiastic Baldur von Schirach—a step 
which was in keeping with Hitler’s maxim, Jugend muss von Jugend 
geführt werden. 


1 The writer has gleaned his facts from many sources, most notably from per- 
sonal contact with the youth of two of the totalitarian states, and from unpub- 
lished notes in the private library of the Conservative and Unionist Central Office, 
Palace Chambers, Westminster, S.W.1., London. 
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The early Hitler-Jugend was but one youth movement among many. 
With the accession of Hitler to power in 1933, however, Schirach was able 
to start a process of incorporating sympathetic youth organizations and 
dissolving irreconcilable groups such as the Jewish and Catholic youth. 
This program of creating one unified National Socialist youth movement 
is now practically complete, with geven and one-half million youths and 
maidens enrolled. 

The entire school and university system is behind the Nazi youth move- 
ment in a way impossible to conceive in a democratic country. The gov- 
ernment has decided that there shill be no more than 30,000 students in 
the universities at any one time. Employment cannot be found, it is con- 
tended, for a larger number. A few professors have objected to their stu- 
dents playing at soldiery when they should be working at their studies, 
but such dissenters are few, and are likely to be rewarded with instant 
dismissal. 

In the grade schools, it is not unusual for the pupil to have his or her 
interest in mathematics quickened by problems of this sort: “A squadron 
of 46 bombers drops incendiary bombs on an enemy city. Each aéroplane 
carries 500 bombs weighing 1% kilograms each. Calculate the total 
weight of their bomb loads. How many fires will be caused if 30 per cent 
of the bombs are hits and only 20 per cent of the hits cause fires? Day 
bombers fly up to 280 kilometers an hour, night bombers up to 240. 
Calculate the flying time from Breslau to Prague.’ This problem, with 
its fearsome interest for Czechoslovakia, illustrates, along with many 
similar ones, how completely educational institutions are dominated by . 
the militarist state. 

From ten until fourteen, a German youth is a member of the Deutsches 
Jungvolk which is, as it were, the outer circle of the Nazi youth move- 
ment. At fourteen, however, the youth may, if he has shown himself to be 
properly qualified, be promoted to the Hitler-Jugend, the inner circle. It 

` is only those promoted to the latter group who will be eligible for member- 
ship in the Nazi party and for the higher offices of the state. Girls between 
the ages of ten and fourteen are enrolled in the Jung Mädel, in which or- 
ganization they are given training in Nazi doctrine, household duties, and 
hygiene. Excellence in the Jung Mädel is rewarded with membership in 
the Bund Deutscher Mädel, the female counterpart of the Hitler-Jugend, 
of which it is a corporate part. l 

Although the Hitler-Jugend is an independent party organization only 
indirectly controlled.by the state, it has had delegated to it many of the 
functions which in this country are ordinarily performed by governmental 
departments. Its headquarters, in Kronprinzen-Ufer, has been described 
as being nothing less than a ministry of youth, juvenile law, and hygiene. 


2 The Times (London); Feb. 20, 1937. 
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Like the Brown House in Miinchen, the Hitler-Jugend central office 
keeps a card index register containing the minutest particulars concerning 
each member. . 

In its structure, the organization is not unlike our own Boy Scout 
movement in that there are units corresponding to the cub pack, the 
scout patrol, and the troop. The Boy Scopts, however} are usually in 
charge of an adult, whereas the Nazi youths are invariably led by a youth 
of eighteen or nineteen years. The young leader may be responsible for 
as many as one thousand youths, but such responsibility is of an elemen- 
tary and limited sort. A close survey of the organization shows that the 
policy of youth leading youth is offset by the bureaucratic nature of the 
central organization. 

Since the Hitler-Jugend is based upon a structure of leadership, it is 
highly important that the leaders be trained to perform their work in 
strict accordance with Nazi doctrines. With this in view, several schools 
have been established for selected members of the organization. One of 
these with which the writer had a slight acquaintance stands on the edge 
of a lake some sixty miles from Berlin. The boys are trained in navigation, 
signaling, oarsmanship, and land maneuvers; and when they return to 
their homes, they are expected to teach to others what they have learned. 

The activities of the Hitler-Jugend are primarily of a physical nature, 
although it is customary in most communities for the organization to 
meet twice a week during the school months to listen to lectures on such 
matters as the German irredenta, the “Red Beasts of Moscow,” and the 
Negro-ized French. No attempt is made to recapture the care-free roman- 
tic spirit of the pre-war Wanderviégel. To be sure, the new youth hike 
and enjoy outdoor life, but as one leader has said, “they do not squander 
their time in intellectual debates and literary circles, nor do they regard 
playing at soldiers the height of youthful happiness. The organization is 
not there for its own sake or for the sake of the young man or woman, 
nor is it the weapon of a.definite class or caste. It is the community of the 
entire younger generation which feels its fate bound up with that of the 
nation and which wishes to have its share in the life and struggles of the 
nation.” It would appear from this, and from what the writer has seen 
and heard in Germany, that the greatest service a young German can 
perform for his country today is to prepare himself to defend the new 
Germany, 

The most important aspect of this great mobilization of youth is the 
aim of National Socialism to condition the young to everlasting obedience 
to the party by so molding his character as to make loyalty an inherent 
part of him. To reach this end, the movement has aimed to remove what- 
ever stigma attaches to manual labor, to break down class barriers, and 
to destroy the dominance of intellectualism. However distasteful such a 
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movement may be to one born and bred in a democracy with a lengthy 
tradition of free speech, press, and religion, one cannot help recognizing 
the complete success with which the youthful Nazis are being molded 
into party adherents. Youths of Germany today are much less class con- 
scious than their predecessors, much fitter physically, and much more 
anxious to see their country take its place in the sun. 

The Italian youth movement, the Opera Nazionale Balilla,’ unlike the 
Hitler-Jugend in that the latter was a part of its party’s machinery for 
the foundation of a new régime, was established by law as an institution 
under the control of the Ministry tf National Education in 1926. Under 
this early law, membership was voluntary; but later enactments have 
had the effect of making it compulsory for all boys between the ages of 
six and eighteen, and for all girls between the ages of eight and fourteen. 
In 1936, a yet further development was announced. A new organization, 
the Pre-Balilla, was established to provide Fascist training for all boys 
under six years of age. In Milan alone, 10,000 of these tiny warriors al- 
ready have registered in and attended the new kindergarten. 

The six-year-old Italian boy today is automatically enrolled in the 
Figlio della Lupa, becoming the “son of a she-wolf,” and serving a two- 
year course in physical training before entering the scouts. At twelve, he 
enters the Balilla Riflemen, where he completes his Balilla training and 
passes into the Avanguardisti (Advance Guard, composed of boys be- 
tween 14 and 18). The Avanguardisti is divided into two sections, one 
for riflemen (14-16), the other for machine gunners (16-18). Upon com- 
pletion of his service in the Avanguardisti, the youth may become a 
Young Fascist, in which organization he must serve a three-year prepara- 
tory training if he would become eligible for party membership. 

It was estimated that more than 5,000,000 young Balillas celebrated 
the tenth anniversary of the founding of the organization. The older 
youth, the Young Fascists, have, it is estimated, a membership of 1,270- 
435 cadets and 155,000 officers. 

The local sections of the Opera Nazionale Balilla—battalions and le- 
gions (such are the war-like names given the groups)—carry on work 
equivalent to that performed by our school health clinics, make provision 
for holidays in camps, and arrange for technical and vocational instruc- 
tion. It is fair to say, however, that the true raison d’être of the Italian 
youth movement is the preparation of a young generation in matters 
military and in matters political so as to will them to the defense of Fas- 
cist Italy. The young are required to study military science assiduously 
as well as to master Italian history, and the atmosphere everywhere can 
be described only as aggressively national. 


3 The name Opera Nazionale Balilla is derived from the name of a small boy 
who, in 1915, after a whole village had fled, threw a stone at the invading Austrians. 
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The favorite toys of the very young are model tanks which fire small 
corks, and tiny airplanes equipped with rapid-firing guns. As the boy pro- 
gresses in years, his interests turn from the artificial to the real. Instruc- 
tors with machine guns travel from district to district giving training, 
and even allowing twelve-year olds to fire the guns. Like the young Nazi, 
the young Fascist attends night drills én order to become accustomed to 
maneuvering in the dark. In the words of*the handbook of the Opera 
Nazionale Balilla: “The youthful conscripts of the Fascist revolution 
receive the musket in the same spirit with which the youths of ancient 
Rome for the first time donned the toga of virility. It is ône of the most 
beautiful celebrations of the party, certainly the most charged with mean- 
ing; that in which all the great ideals of Fascist faith palpitate and re- 
sound; that which brings the multiple souls of the youths nearest to the 
pure strong spirit of the Duce.” Can the temper of a youth so reared be 
anything but militaristic? 

The Komsomol, the Communist League of Youth, is to the Communist 
party and the state respectively what the Hitler-Jugend is to the Nazi 
party and the state. As dangerous as are observations based upon com- 
parisons, it is impossible to study the German and Soviet movements 
without noticing a resemblance. This resemblance was made the more 
striking in April, 1936, when M. Kosarev, general secretary of the Kom- 
somol, spoke of the aim of the Soviet youth movement as being the in- 
clusion of every boy and girl in the Soviet Union regardless of his or her 
social origin.‘ All candidates are accepted as Little Octobrists (8-11), as 
are all candidates for the Young Pionéers (10-16). It is only for member- 
ship in the Komsomol proper (14-28) that selection is very careful. The 
Komsomol, then, may be thought of as the inner circle and the Octobrists 
and Pioneers as the outer circle. 

As in Germany and Italy, there is to be virtual conscription of the 
state’s youth. The Soviet dictatorship, no less than the Fascist, has ` 
entered upon a policy of militarizing its youth. At the tenth Komsomol 
Congress, in 1936, M. Kosarev declared that 1,259,743 youths had passed 
their full tests as snipers, 1,345,364 had qualified in anti-gas work, and 
more than 2,000,000 had secured first-class badges as evidence of readi- 
ness for labor and defense service. While exact figures are difficult to 
obtain, it is asserted by leaders of the Komsomol that millions of youths 
have passed examinations in military topography and parachute-jump- 
ing. 

On March 3, 1937, the Soviet government issued a decree designed to 
bring all children into a pre-military service. For the very young, minia- 
ture weapons were made, and military authorities started at once to or- 
ganize all youths of eight and upwards into units bearing names similar to 


4 Daily Herald (London), April 14, 1936. 
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those used in the regular Red Army. Juvenile regiments are already in 
the course of formation, and one is now ready for service under a sixteen- 
year-old youth named Romanoff, who is claimed to have an extraordinary 
aptitude for military strategy, and now enjoys the official rank of colonel 
in the army. This regiment even has its own political commissar and brass 
band as well as officers of youthful years with official army standing. 

The farther one looks info these youth movements the more one is 
inclined to see in them serious implications for the future peace of the 
world. There is an old saying that as the twig is bent so grows the tree. 
What, then, is to be the future of a Europe and Asia in which over thirty 
million youths are taught to worship political régimes with the fervor of 
religious fanatics, are called upon to shoulder responsibilities unnaturally 
early, and are trained under semi-militaristic conditions? i 


James W. MILLER. 
University of Minnesota. 


NEWS AND NOTES 
PERSONAL AND MISCELLANEOUS . 
Compiled by the Managing Editor 


The August issue of the Review contained a preliminary announcement 
of the program for the December meeting 8f the American Political Sci- 
ence Association at Columbus. The Committee on Program (Clarence A 
Berdahl, chairman) now supplies the following additional information: 
(1) A round-table on Legislatures and Legislative Methods, led by Harvey 
Walker of Ohio State University, has been added. (2) The presidential 
address, by President C. A. Dykstra, will be delivered on Wednesday 
evening, December 28. (3) There will be two general sessions, one on 
Government Documentation, with papers by Cyril Wynne, chief of the 
Division of Research and Publication of the State Department, and 
James B. Childs, chief of the Division of Documents of the Library of 
Congress; and another dealing with the trends in American government 
since the publication of Bryce’s American Commonwealth fifty years ago. 
At this Bryce session, which will be a dinner meeting, there will be papers 
by Robert C. Brooks on “Bryce on Parties and Politicians in the United 
States” and C. G. Haines on “Bryce and American Constitutional Feder- 
alism,’’ and in addition short addresses by a number of other persons. 
(4) The three luncheon sessions will be addressed by Harold J. Laski, of 
the London School of Economics and Political Science; Governor Frank 
Murphy of Michigan; and Leon Henderson, executive secretary of the 
Temporary National Economic Committee. (5) There will be several 
special breakfast and dinner conferences, including a conference on politi- 
cal work led by W. E. Mosher. (6) The annual business meeting will be 
held on Friday afternoon, December 30. 


Professor Hugh McDowall Clokie, of Stanford University, has been 
appointed head of the department of political science at the University 
of Manitoba. 


Professor Harold D. Lasswell has severed his connection with the 
University of Chicago in order to accept a research position with the 
William Alanson White Psychoanalytic Foundation in Washington, D.C. 


At the University of Michigan, Dr. Arthur W. Bromage has been ad- 
vanced from an associate to a full professorship. 


Dr. Grover Clark, well-known writer and lecturer on Far Eastern 
polities and since 1936 a professor at the University of Denver, died on 
July 18 at Charlottesville, Virginia, where he was attending the Univer- 
sity of Virginia’s Institute of Public Affairs. 
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Professor William Anderson, of the University of Minnesota, taught .. 
at the University of California at Los Angeles during the first term of the - 
1938 summer session. ai 


Professor Harold 8. Quigley, of the University of Minnesota, conducted 
a round-table on “The Far Eastern Crisis and American Policy” at the 
Northwest Institute of Integnational Relations held at Reed College, 
June 19-29. 


Professor Philip W. Buck, of Stanford University, taught in the 1938 
summer session’of the University ef Oregon. 


At the University of Southern California, Dr. Carlton C. Rodee has 
been promoted from assistant professor to associate professor of political 
science and public administration. . 


Dr. G. Lowell Field, who for the past three years has been teaching 
European government at Columbia University, has been appointed to an 
assistant professorship at the University of Texas. 


Mr. Eldon L. Johnson, who has completed his residence work for the 
doctorate at the University of Wisconsin, has been made assistant to the 
chief of the planning and organization section of the Office of Personnel 
in the U. S. Department of Agriculture. 


Dr. D. Barlow Burke has been promoted to an assistant professorship 
of law and government at the Drexel Institute of Technology, Phila- 
delphia, and also has been appointed assistant district attorney in Phila- 
delphia. 


Professor Robert W. Duncan, of Colgate University, disappeared at 
sea from the liner Normandie on July 31. He was thirty-five years of age. 


Mr. Lashley G. Harvey, who during the past two years has been doing 
graduate work in public administration at Harvard University, has been 
appointed assistant professor of political science at the University of New 
Hampshire. 


Mr. Hilden R. Gibson, of Stanford University, has been appointed to 
an instructorship at the University of Kansas, and Mr. Boyd A. Marton 
to a similar position at the University of Idaho. 


Dr. Peter H. Odegard, professor of political science at Ohio State Uni- 
versity since 1930, has been appointed professor and head of the depart- 
ment of political science at Amherst College. 


At New York University, Provost Rufus D. Smith has been made 
director, and Professor Theodore H. Skinner secretary, of a newly estab- 
lished division devoted to training for public service. 
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Professor Harold R. Bruce, of Dartmouth College, taught during the 
: past summer in the New York State College for Teachers. 


At DePauw University, Professor Harold Zink has been made head of 
the department of political science, previously presided over by Professor 
W. W. Carson of the department of history. 


Professor J. G. Heinberg, of the University of Missouri, served as the 
representative of the public on the oral examining board for the selection 
of the high administrative personnel of the Missouri unempléyment com- 
pensation commission. i 


After a year’s study in Europe, largely at Geneva, Professor Bertram 
W. Maxwell has returned to his post at Washburn College. A textbook 
on international relations which he has written will be published in the 
spring by the T. Y. Crowell Company. 


On invitation of the Sécretary of Labor, Professor Marshall E. Dimock, 
of the University of Chicago, is spending part of the autumn in Washing- 
ton, where he is reviewing practice and procedure in immigration and 
deportation proceedings. 


Dr. M. B. Ogle, Jr., who has been associated with the political science 
department at Ohio State University, has become an instructor at West- 
ern Reserve University, and Mr. Donald Bishop, recently a graduate 
student at Ohio State, has received a similar appointment at Syracuse 
University. 


While on leave from Washington and Lee University, Dr. Charles A. 
Barrell holds an instructorship at Ohio State University, from which he 
received his degree.in August. 


While continuing to serve as commissioner of revenue of Kentucky, 
Professor James W. Martin is conducting a seminar in tax administration 
at the University of Kentucky during the autumn semester. 


Dr. Lyman C. White, who spent the past year in Europe collecting 
material for a book on private international organizations, has been ap- 
pointed instructor in history and political science at North Central Col- 
lege, Naperville, Illinois. 


At the University of Alabama, Mr. R. Weldon Cooper has been ap- 
pointed assistant professor and Mr. Walter H. Bennett instructor in the - 
department of political science. Mr. Cooper represents a new addition to 
the department; Mr. Bennett takes the place left vacant by the resigna- 
tion of Professor E. G. Howe, who has accepted a professorship at 
Marietta College. 
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Among those who participated in an institute of public affairs at the © 
University of New Hampshire, July 7, were Professors Thorsten V. Kali- 
jarvi, University of New Hampshire; Orren C. Hormell, Bowdoin Col- 
lege; and Morris B. Lambie, Harvard University. The general subject of 
discussion was ‘The Problem of Taxation in New Hampshire.” 


The first Pan American Congress of Municipalities will be held at 
Havana, Cuba, November 14-19. Arrangements for participation of 
American municipal officials in the program are in charge of the American 
Committee for the International Qnion of Local Authorities, Dr. Louis 
Brownlow, chairman. 


President Richard C. Foster of the University of Alabama has an- 
nounced the creation of a bureau of public administration at that institu- 
tion. The new bureau will undertake as its first research project a survey 
of municipal government and administration in Alabama. Joint sponsor 
of the survey will be the Tennessee Valley Authority. The staff of the 
bureau, which will have charge of the study, will work under the general 
supervision of an advisory committee representing the University of 
Alabama and the Tennessee Valley Authority. 


The first annual institute of international relations at the University 
of Oklahoma, June 9 to 18, was directed by a committee of seventeen 
faculty members under the chairmanship of Professor Cortez A. M. Ew- 
ing. Four major subjects were discussed: the European_political situation, 
Latin America, the Far East, and United States foreign policy. The ten 
speakers who appeared on the program were: J. Linus Glanville, W. 
Arnold-Forster, E. Raymond Wilson, Carleton Washburn, Watt Stewart, 
J. Fred Rippy, T. Takeuchi, Grover Clark, Otto Nathan, and Stephen 
Raushenbush. A cumulative total of 15,000 persons attended the sessions. 


An International Legislative Information Center established recently 
at 1 Promenade du Pin, Geneva, Switzerland, publishes an indexed 
monthly volume of 500 to 700 pages entitled Universal Digest of Laws and 
Ordinances, edited in both English and French, and presenting the texts 
of laws, ordinances, decrees, etc., of all countries of the world issued dur- 
ing the preceding month. In addition, it runs an information and docu- 
mentation service for the use of its subscribers, giving on request any 
information or undertaking any research on the legislation of any country 
desired. 


In collaboration with a committee on municipal tort liability of the 
Municipal Law Section of the American Bar Association, of which Pro- 
fessor Edwin M. Borchard of the Yale University Law School is chairman, 
the Committee on Public Administration of the Social Science Research 
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Council is seeking to promote a number of studies in different cities of 
actual experience in the administration of tort claims against cities, in 
the hope that an analysis of past experience will help solve the adminis- 
trative problems involved in the proposal of the American Bar Associa- 
tion committee for a wider waiver of the sovereign immunity against 
tort. These studies will necessarily involve the collaboration of city attor- 
neys and students of public administration ih the examination and inter- 
pretation of files and records of the claims division of the corporation 
counsel’s office. A pilot study is now under way in Los Angeles under the 
direction of Leon T. David, assistant city attorney in “charge of tort 
claims, formerly professor at the University of Southern California Law 
School, and Dean Emery E. Olson, of the University of Southern Cali- 
fornia. It is hoped that this study will serve as a guide for a number of 
others to be undertaken in coming months. , 


BOOK REVIEWS AND NOTICES 


America Goes to War. By CHARLES CALLAN TANSILL. (Boston: Little 
Brown and Company. 1938. Pp. x, 731. $5.00.) 


In the opinion of the reviewer, this book will take rank as one of the 
most scholarly.examples of histortcal research and writing that have been _ 
published in this country ih recent years. It is based on the results of 
years of painstaking research and study of source material which has 
never before been examined by historians and much of which, in fact, has 
only recently become accessible t¢ them. This includes a wealth of manu- 
script material such as the records in the German Naval Archives and 
Foreign Office at Berlin, those of the British Foreign Office at London, 
many Official documents in the United States Department of State, the 
reports of the American neutrality board, the files of the Nye Committee, 
and the unpublished papers of statesmen and private persons who played 
an important rôle in the events which led the United States into the war, 
such as those of Lansing, House, Bryan, Kitchin, Choate, and others. 
Nearly every page bears evidence of Mr. Tansill’s wide reading and care- 
ful research. 

He starts out with an evaluation of the state of public opinion in the 
United States regarding Germany, Great Britain, and France in the years 
preceding the outbreak of the World War, after which he discusses in 
turn the various controversies which arose between the American govern- 
ment and those of the belligerents during the period of American neutral- 
ity. As to American opinion, he concludes that as regards Germany it was 
one of suspicion and distrust: dislike of German militarism and autocracy 
and distrust of the Kaiser, whom many Americans regarded as a bluffer 
and saber-rattling autocrat. In striking contrast to this sentiment toward 
Germany we have “a bright vista of Anglo-American amity”—a feeling 
of mutual cordiality and friendship toward the English. There was also 
“a, very pronounced feeling of friendship” for France. This cordiality 
toward the English and the French and this distrust and dislike of Ger- 
many, which became even stronger after the outbreak of the World War, 
was “an important factor in determining the attitude of the American 
people during the first three years of the War” (p. 15). Mr. Tansill con- 
cludes that there was little doubt that American political leaders were 
largely pro-Ally (Vice-President Marshall was one of the few who “ac- 
` tually endeavored to preserve a semblance of neutrality”), and he quotes 
President Wilson, one of the most moderate of them, as having privately 
confessed in December, 1915, that he could not see how any “decent man 
knowing the situation in Germany” could help being “heart and soul for 
the Allies” (p. 600). 

Although the government pretended to adopt a policy of neutrality, 
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Mr. Tansill thinks it was not such in reality, and it showed its partiality 
for the Allied cause in many ways: the refusal to put an embargo on the 
exportation of arms and munitions, which made the United States a base 
of supplies for the Allies, the extension of loans and credits to facilitate 
Allied purchases in the United States, the action of the federal reserve 
banks in assisting the Allies in their financial transactions, the attitude 
of the government in regard to the status*of armed merchantmen, ac- 
quiescence in British infractions of international law, and in other re- 
spects. * 

Judged by the present standards ef neutrality as set by the recent 
neutrality legislation, much can be said in favor of some of his conclusions, 
but it is well to remember that most of the policies of the United States 
government which he criticises as unneutral were not regarded as such in 
1914-17. They were certainly not contrary to international law as it had 
been interpreted and practiced in the past, and while there was a small 
minority in the United States which then favored the policy which he now 
defends, the overwhelming mass of public sentiment supported the policy 
which the government adopted, as his book clearly shows. 

Throughout, he is very critical of British policy in respect to such mat- 
ters as its refusal to adopt in toto the Declaration of London, its “illegal” 
interference with neutral commerce and neutral mails, its blacklist device 
and various other alleged infractions of international law; and he re- 
proaches the government of the United States for its attitude of timidity, 
truculence, and manifest sympathy for the Allied cause. The failure of 
the Administration, he says, to compel the British government “‘to grant 
far-reaching concessions with reference to the blockade and blacklist is 
an indication of the President’s inability to grasp the realities of world 
politics” and stamped him as a “doctrinaire rather than as a man of 
action” (p. 547). 

On the contrary, Mr. Tansill is sparing in his criticism of Germany for 
numerous acts even more illegal which shocked American public opinion, 
and which turned public sentiment against, Germany and made a policy 
of neutrality as he understands it virtually impossible. Indeed, he appears 
to extenuate such acts as the sinking of the Lusitania by endeavoring to 
put the ultimate responsibility upon Captain Turner, upon the English 
government itself, and even upon the American government (pp. 281 ff.). 

Dr. Tansill is probably not unaware of the fact that his view of bellig- 
erent rights and of neutral duty, and especially his view of blockades and 
continuous voyage, if Great Britain had been forced by the United States 
to accept it, would probably have given the victory to Germany. In fact, 
he expresses the opinion that the effect of an American embargo on arms 
and munitions on the fortunes of the war would alone have been “deci- 
sive” (p. 546), which was apparently intended to mean that it would have 
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entailed the defeat of the Allies. If this is what he thinks should have 
happened, it might not be inappropriate to suggest that he read the 
treaties of Bucharest and Brest-Litovsk, imposed in 1917 by Germany 
on Rumania and Russia respectively, as evidence of what might have 
been the fate of Great Britain and France.! It might also be well for him 
and other apologists for the German cause to consider, in the light of 
what has taken place in Germany during the past five years, what might 
have been the consequences to civilization in general of a German victory 
over the two remaining important European democracies. Newton Baker, 
it is believed, interpreted quite cgrrectly American public sentiment on 
this point when he said: ‘The people of the United States shrank from 
contemplating the consequences of a German victory” (Why We Went 
to War, p. 20). That feeling explains why it was difficult for America to 
be neutral in the sense in which Dr. Tansill thinks it should have been. 
In this connection, it may be remarked that he reproaches the Allied gov- 
ernments for not being in sympathy with President Wilson’s “earnest 
desire to usher in world peace through American mediation” in 1916, and 
he contrasts their “hostile attitude toward peace negotiations” with that 
of the German government, ‘‘which was anxious for the initiation of a 
peace drive” (p. 587). But they knew very well that it would be impossible 
for them to accept the terms which Germany would insist upon at that 
time, and that therefore peace negotiations would be useless. He calls 
attention in this connection to the terms which Hindenburg believed 
should be insisted upon, and these included the annexation to Germany 
of Luxemburg, the payment by Great Britain of an indemnity for German 
withdrawal from Belgium,.the taking over by Germany of the railway 
system of Belgium, etc. (p. 618). 

Mr. Tansill, it may be added, is distinctly critical in his evaluation of 
the character and motives of the men, both English and American, who 
in any way, in his opinion, were responsible for bringing the United 
States into the war. Sir Edward Grey was at times “disingenuous” in 
dealing with the United States; he was accustomed to “instructing” the 
Department of State in the history of American practice (p. 236), and it 
“seems odd,” he says, that Grey’s biographer (Sir George Trevelyan) 
should have required so many explanations to “justify the career of so 
honest a man” (p. 164). Page, of course, more English than American, 
always ready to sacrifice American rights and interests for the Allied 
cause, was “wholly unfit to represent the United States at London” 
(p. 148). Colonel House, whose amazing réle in the drama which pre- 
ceded American entry into the war is revealed in almost every chapter, 
was at the outset “completely captured” by the British “in much the 


1 As to the character of these treaties, which constitute “one of the most colossal 
frauds of modern times,” see Hershey, Amer. Jour. of Int. Law., Vol. 12, pp. 815 ff. 
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same way they have captured every important American who has in re- 
cent years partaken of British hospitality” (p. 209). From the first, 
House was confessedly unneutral and pro-Ally. The President was com- 
pletely under his influence, and so was Lansing, only to a lesser degree. 
House sometimes “issued orders” to the Department of State (p. 426); 
he constantly ‘poured advice” into the ears of the President, endeavored 
to fill his mind with suspicion of German m8tives, and did his best to dis- 
credit Secretary Bryan in the eyes of the President. Had it not been for 
House’s advice and influence, it is quite possible that Bryan in 1914 
“might have found some formula to preserve peace” (p: 482). 

Lansing, both as Counsellor and Secretary of State was throughout, 
we are told, admittedly anti-German and pro-Ally. This was due in part 
not only to his original dislike of the Germans and his suspicion of their 
motives, but also to the influence of the Anglophile, Elihu Root, who was 
his patron and friend, and who had done much to bring about his appoint- 
ment as Counsellor and later as Secretary of State (p. 179). Lansing was 
too much inclined “to consult British sensibilities rather than American 
rights” (p. 150). Occasionally his notes to the British government con- 
tained cogent reasoning and a spirited defense of the rights of the 
United States, but generally his “heart was not in his task” (p. 600), and 
indeed his sincerity was questionable (p. 169). He succeeded admirably, 
we are told, in transferring the American art of camouflage in the conduct 
of war to the quieter atmosphere of diplomatic correspondence and in 
employing it to “delude his own countrymen into the false belief that he 
was insistent upon the protection of all American rights” (p. 168). Among 
other things, his opposition was responsible for the failure of the American 
government to issue a warning to American citizens against travelling on 
belligerent vessels—a warning which, if it had been issued, might have 
spared the United States from having been drawn into the War (p. 293). 
One of his “favorite occupations” was that of “pushing the President to- 
ward war with Germany” (p. 301), and he was “bitterly opposed to any 
peace moves by the President” (in 1916) because he was fearful that “a 
premature peace would be of aid to German autocracy” (p. 620). 

As for President Wilson, among his faults were his amenability to the 
sinister influence of Colonel House, his allowing himself to be so “largely 
influenced by the legal maxims of Mr. Lansing” when he should have fol- 
lowed the wiser counsels of Bryan, and his being a doctrinaire when 
“America sorely needed a realist in the White House” (p. 305). More paci- 
fist and neutral, especially during the last year preceding American entry 
into the War, than his official advisers (except Bryan), he was neverthe- 
less pro-Ally at heart, preferred American prosperity to neutrality when 
it came to the matter of an embargo on arms, munitions, and allied loans, 
and too often his policy was to do nothing when action was required. 


D 
i 


980 THE AMERICAN-PQLITICAL SCIENCE REVIEW 


Among other things, he should have proclaimed an embargo on arms and 
munitions, banned loans and credits to all belligerents, warned Americans 
to keep off belligerent vessels, excluded armed merchantmen from Ameri- 
can ports, and adopted a firmer position in respect to the Allied violations 
of international law. 

But the President is absolved by the author from the charge of having 
been influenced by “big busfness’”——at least during the later months of 
_ the War—and the efforts of the Nye Committee to prove the contrary 
were a failure (p. 657), as were its efforts to prove that the United States 
was drawn intg the War “solely through the devious manipulations of 
certain banking houses” (p. 1383). But there was, in the whole list of 
American executives, Mr. Tansill confesses, ‘‘no one who was a more sin- 
cere pacifist than the president who led us into war in April, 1917” 
(p. 606). “Surrounded by advisers who were eager for war, rebuffed by 
diplomats who had no thought of peace, President Wilson strove des- 
perately to find some compromise which not only would put an end to the 
war then raging but would serve as the basis for a new world order. The 
defeat that attended his efforts was a tragedy whose evil results still stalk 
mankind.” 

The reviewer does not in general share Professor Tansill’s opinions con- 
cerning the character and motives of the leaders on the Allied side whom 
he criticizes, any more than he accepts his interpretation of the law con- 
cerning belligerent rights and neutral duties, but the limits of this review 
do not permit a statement of the reasons for his dissent. However, apart 
from what the reviewer believes to be much undeserved criticism of those 
who were responsible in varying degree for our being drawn into the War, 
and from what he believes to be incorrect interpretations of international 
law, he regards Professor Tansill’s book as a most valuable study, and 
one which reflects credit upon American historical scholarship. 


JaMES WILFORD GARNER. 
University of Illinois. 


The United States and World Organization, 1920-1933, By DENNA FRANK 
Fremine. (New York: Columbia University Press. 1938. Pp. xiv, 569. 
_ $4.00.) 


Dr. Fleming has long been interested in this subject—as every Ameri- 
can citizen should be. He now inquires as to the leaders, policies, and 
omissions “which have almost killed the greatest. promise ever held out 
to man,” and the share of the United States in producing the incredible 
relapse of the world today. The volume results from study made under a 
Penfield traveling fellowship from the University of Pennsylvania. 

The first two chapters tell the story of the rejection of the League of 
Nations by a Senate cabal, in the face of great popular demand for it. 
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The historian will record this as one of the most shameful periods of 
American history; Dr. Fleming uses strong words of condemnation (pp. 
20-21), but his evidence, too, is strong. The defeat of the League he as- 
cribes to the desire of the Republicans to regain power in Congress, and he 
does not emphasize the personal feelings of Senator Lodge. It is a story 
of deliberate intrigue continued under-Harding, who would provide a bet- 
ter “association of nations,” but did not. The Treaty of Versailles was 
accepted with all obligations extracted from it, and no responsibility. The 
League went on, in spite of our obstruction and efforts to kill it by 
“chilly scorn.” We accepted no invitation to participate-in its work, but 
negotiated separately with its members for rights, as in mandated terri- 
tories—rights which (in the opinion of the reviewer) should never have 
been conceded to us. We obstructed the formation of the Health Organi- 
zation, and did not codperate in the suppression of the opium traffic. 
Economic statistics were contributed anonymously; our treaties became 
physically present at Geneva; communications from the League were dis- 
courteously unanswered. 

Gradually, however, the pressure of pupae life became too much 
for us, and we began to participate, by back and side doors. The things 
being done by the League were things in which we were interested. Al- 
ways the Senate must be side-stepped, even in matters unconcerned with 
the League. President Harding labored as anxiously with the Senate over 
his Washington Conference treaties as had Wilson; Senator Borah forgot 
his 1919 attitude in the Senate when the Kellogg Pact was before it. The 
Senate’s record on foreign policy is a sad one. The cabal of 1919 Dr. 
Fleming calls ‘‘the most shameless and corrupt in the history of the na- 
tion” (p. 278). 

In general, Dr. Fleming’s book is a running narrative of our own in- 
ternal political history and of the development of the League of Nations 
—not always closely woven together. It reveals the increasing interest 
of the American people in the League—the fact that they believe en- 
thusiastically in what the League is trying to do. “How different,” the 
author suggests, “the turn of events might have been if Wilson had not 
refused to permit Lodge and his associates any share in framing the great 
legislation of 1919”! (p. 92). It is the name of the organization that is 
feared, not its purpose; and worse, the Senate has taught us to avoid re- 
sponsibility. 

Dr. Fleming will be accused of partisanship, and of undue severity. He 
does not hesitate to take to task such persons as Secretary Hughes and 
Judge Moore. Perhaps his language is strong. But in the opinion of this 
reviewer he has substantiated his conclusions by the evidence which he 
presents. 

CLYDE EAGLETON. 

New York University. 
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The World Crisis. By PROFESSORS OF THE GRADUATE INSTITUTE OF IN- 
TERNATIONAL STUDIES. (New York and London: Longmans, Green and 
Company. 1938. Pp. xii, 385. 10s.6d.) 

In 1927 there was established at Geneva, under the particular inspira- 
tion and co-directorship of Paul Mantoux and William E. Rappard, the 
Graduate Institute of Internationgl Studies (L’Institut Universitaire de 
Hautes Études Internationales). Mantoux had been a professor at the 
University of London, chief interpreter at the Peace Conference, and for 
seven years director of the League’s Political Section; Rappard had stud- 
ied and taught at Harvard, had served his native country of Switzerland 
in numerous capacities during the War, had become the first Director of 
the League’s Mandates Section and later a member of the Permanent 
Mandates Commission, was regularly pne of the Swiss delegates to the 
League Assembly, and was professor and rector of the University of Ge- 
neva. Under such leadership, supported by the Rockefeller Foundation 
and the Canton of Geneva, located at the seat of the League with ready 
access to its staff and facilities, and loosely associated with the distin- 
guished University of Geneva, this Institute had a unique opportunity 
and quickly developed into a most vigorous type of graduate school. The 
original faculty of four grew in ten years to thirteen, with a considerable 
number of others brought in for special courses or lectures each year, from 
the League Secretariat, from other high international offices, and from 
universities throughout the world. Many American professors have been 
associated with the Institute, including such men as Pitman B. Potter 
(now on the regular staff), James W. Garner, Quincy Wright, Bernadotte 
E. Schmitt, Frank P. Graham, Jacob Viner, Eugene Staley, John B. 
Whitton, and a number of others for shorter periods. 

The volume under review was published to celebrate the first ten years 
of this Graduate Institute. It consists of a notable collection of thirteen 
papers, one by each of the thirteen members of the Institute’s faculty, 
and the entire collection having a certain unity in that each paper deals 
with some aspect of the present crisis in international relations. 

Under the heading of “Political and Historical Problems” there are five 
papers. Mantoux, drawing upon his intimate experience as director of the 
League’s Political Section, gives a detailed account of the proposal for an 
international police force in connection with the Vilna dispute between 
Poland and Lithuania in 1920-21, and considers the last-minute abandon- 
ment of the scheme a lost opportunity for a display of authority and 
strength that would almost certainly have built up the prestige of the 
League, and whose failure was tremendously tragic in its consequences. 
Rappard reéxamines in his usual realistic manner the nature of the 
League of Nations by application of the historical method, and finds that 
in spite of defects, failures, and open violations of the Covenant, the 
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League has developed new institutions, new habits, and new principles 
which make it worthy of survival and almost certain to survive. Gugliel- 
mo Ferrero, writing on war and international anarchy, argues logically 
and persuasively a somewhat novel theory of war, out of which he offers 
an explanation for the wars of the past and concludes that the kind of war 
likely in the future, if not prevented, “would mean the downfall of West- 
ern civilization and the relapse of all mazfkind into a state of terrible 
barbarism.” Maurice Bourquin, writing on “The Crisis of Democracy,” 
examines learnedly such democratic concepts as “general will,” “political 
power or sovereignty resides with thespeople,” “constitutional liberties,” 
“public opinion,” and so on. And Pitman B. Potter makes a systematic 
and thorough critical analysis of all phases of international organization, 
corning to the somewhat optimistic conclusion that although there is 
somewhat of a crisis in international organization today, there is no gen- 
eral decline, and that there is good reason to hope for recovery of what 
has been lost. 

Four papers deal with legal problems. Hans Kelsen writes .on the 
separation of the Covenant from the peace treaties, examining that ques- 
tion from the purely legal point of view, indicating what precise steps 
may be taken to accomplish such separation, and making clear that such 
legal separation will by no means, and ought not, separate the League 
from the problems of the treaties. Hans Wehberg deals with the position 
of civil war in international law, with some special attention to Spain. 
Paul Guggenheim discusses the problem of League reform. And Georges 
Kaeckenbeeck, out of his experience as president for many years of the 
Upper Silesian Arbitration Tribunal, contributes a detailed account of 
the operation of that body and incidentally many shrewd observations on 
the nature and value of arbitration. 

Finally, there are four papers on economic problems. Ludwig von Mises, 
writing on “The Disintegration of the International Division of Labour,” 
exemines the arguments for protectionism and argues earnestly for free 
trade as advantageous to nations and as a policy of liberalism which is in 
turn a philosophy of peace and international codperation. Wilhelm Répke 
discusses international economics. John B. Whitton, in a paper on ‘‘Peace- 
ful Change and Raw Materials,” makes a particularly excellent survey 
of the raw materials problem. And Michael A. Heilperin explains the 
crisis in monetary internationalism. 

This summary by no means does justice to these papers, which together 
constitute a most extraordinary contribution to an understanding of the 
problems before the world today. The scholarly character of the Graduate 
Institute and its faculty is further indicated by the appendix, which lists 
the publications of the Institute, the studies prepared by its students, and 
the writings of each member of the faculty. Students of international af- 
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fairs will rejoice with the Institute in its first ten years, and will welcome 
this volume as a most fitting memorial to its achievements. 


. CLARENCE A, BERDAHL. 
University of Illinois. 


Geneva and the Drift to War., (Problems of Peace, Twelfth Series, 1937.) 
By Sim Norman ANGELL, J. B. CONDLIFFE, AND OTHERS. (London: 
George Allen and Unwin Ltd., 1938. Pp. xiii, 234. $2.75.) 


In August, 1926, the American League of Nations Association and the 
British League of Nations Union sponsored an Institute of International 
Relations in Geneva, at which for about a week there were lectures and 
discussions on current international problems by professors, statesmen, 
journalists, members of the League Secretariat, and others expert in these 
particular problems, the results being later published in a neat volume. 
The experiment proved so successful that the Geneva Institute has been 
held in August of every year since, and there has been produced that ex- 
cellent series known under the general title of Problems of Peace, and con- 
taining probably the very best analyses of selected international problems 
as they arise from year to year. 

The volume under review is the twelfth in the series, being the lectures 
delivered at the 1937 Institute, and is fully up to the standard previously 
maintained. Mr. Frank P. Walters, under-secretary-general of the League 
of Nations, contributes an introduction in which he quite unemotionally 
discusses the future of the League; Professor G. P. Gooch makes a useful 
survey of events during 1936-37, and also contributes an illuminating 
analysis of the problem of collective security; Edgar Ansel Mowrer, the 
Paris correspondent of the Chicago Daily News, writes feelingly on Spain; 
Dr. M. D. Mackenzie, of the League’s Health Section, gives a brilliant 
and fascinating account of the health work of the League; J. B. Condliffe, 
then of the League’s Economic Intelligence Service, now of the London 
School of Economics, makes a most lucid economic survey of the world; 
Carter Goodrich, United States labor commissioner at Geneva, discusses 
with intelligence and restraint the social and economic changes under the 
New Deal; Malcolm Davis, the European director of the Carnegie En- 
dowment, analyzes the problems of population, colonies, raw materials, 
and, in general, the problem of revision or peaceful change; Jacques Kay- 
ser, vice-president of the French Radical Socialist party, and Andrew 
Rothstein, Geneva correspondent for the Tass agency, explain the French 
and Russian attitudes, respectively, toward League reform; and, finally, 
Sir Norman Angell discusses the problem of how League principles may 
be made into political realities and makes definite proposals for the forma- 
tion of a peace front or peace bloc. 
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These lectures are of unusually even merit; all are sober, realistic, and 
expert examinations of the problems under discussion; and together they 
serve to explain the “drift to war” still going-on; but also to emphasize 
that the Geneva machinery is still available and is likely to continue 
available as the most convenient means through which, if nations recover 
their sanity, this drift may yet be stopped. ° 

' * CLARENCE A. BERDAHL. 

University of Illinois. 

Iniernational Sanctions. A REPORT BY A GROUP OF MEMBERS OF THE 

ROYAL Instirure or InrernatTionaL AFFAIRS. (New York: Oxford 

University Press. 1938. Pp. x, 247. $5.00.) 


In 1935, before the applicatiofi of sanctions against Italy, the Royal 
Institute of International Affairs commenced a theoretical study of the 
character and application of international sanctions. Subsequently—in 
1937—a group of the Institute under the chairmanship of Sir John Fischer 
Williams! completed the study in the light of the League attempt to im- 
pose sanctions against Italy. The result is the most detailed and compre- 
hensive analysis of the theoretical possibilities and practical applications 
of international sanctions to be found outside the official publications of 
the League itself. 

In an opening chapter, the Report considers whether sanctions should 
be punitive or preventive. It concludes that sanctions are intended by © 
the League Covenant to be preventive in two senses: sanctions should be 
used to prevent the commission of an illegal act, or, failing that, should be 
used to prevent the “transgressor” from achieving his object. 

There follow chapters, bristling with statistical and documentary ma- 
terial, on “Moral and Diplomatic Sanctions,” “The Arms Embargo,” 
“The Embargo on Raw Materials,” “The Oil Embargo,” “Financial 
Sanctions,” “Refusal of Exports,” “The International Boycott,” and 
“Military Sanctions.” No student of international affairs can fail to re- 
ceive enlightenment from these informative and carefully prepared stud- 
ies. 

The most striking impression one gains from the book is a realization 
of the enormous and complex technical difficulties hindering a successful 
application of sanctions. It may fairly be said that few who ery “Let the 
League apply sanctions” have any conception of the technical problem. 


1 Other members of the group were G. M. Gathorne-Hardy, Major L. D. Grand, 
D. Graham Hutton, Commander Stephen King-Hall, the Marquis of Lothian, 
Dr. David Mitrany, and Rear-Admiral H. G. Thursfield. The group submitted 
parts of the Report for critical comment to a large number of authorities, including 
Sir Norman Angell, W. Arnold-Forster, Raymond L. Buell, Georg Cohn, Charles 
Warren, C. K. Webster, and Quincy Wright. 
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One can only wonder that fifty states could be persuaded to apply sanc- 
tions at all. 

Sanctions did not prevent Italy from conquering Ethiopia, but the 
devastating effect on Italian commerce and finance of even a half-hearted 
—not to say dishonest—application of sanctions in 1935-36 will encour- 
age the faith of those who still believe in the possibility of joint interna- 
tional action “against an infringement, actual or threatened, of the law.” 
Had Italy been at war with a state of her own strength, says the Report 
(p. 208), sheswould have felt the pinch from those sanctions actually ap- 
plied even morë. ‘ 

Aside from technical difficulties of application, however, the funda- 
mental question with reference to future applications of sanctions is 
whether that “union of wills”? called for by Woodrow Wilson can soon 
again be obtained. It is not merely a question of the absence of the United 
States from Geneva; the will to use sanctions was weak even in the Ge- 
neva states. As Lord Hugh Cecil wrote to The Times of April 16, 1936: 
“We do not like the way the French treat the League as a sort of particu- 
lar umbrella, valuable for keeping France out of the wet, but when not so 
needed, to be kept rolled up and used only for gesticulation.” 


HERBERT W. Briaes. 
Cornell University. 


Britain and the Dictators. By R. W. Seron-Warson. (New York: The 
Macmillan Company. 1938. Pp. 460. $3.50.) 


Professor Watson has brought to this study of contemporary world 
politics an historical background which enriches the value of his work. An 
introductory chapter summarizes British pre-war policy, as developed 
in detail in his previous volume, Britain in Europe, while a further chap- 
ter discusses the World War and the Peace Conference. He reiterates the 
belief that statesmen of this epoch planted the seeds of world disintegra- 
tion which are now bearing fruit. The Allies fought the war without reach- 
ing agreement as to a peace policy; and they entered the Peace Confer- 
ence torn between imperialistic ambition and a desire to build a new world 
order. 

As a result of the continuance of this contradiction, Britain and France 
today must play a furious game of power-politics against the two great 
dictatorships of Hurope—Germany and Italy. On the other hand, Britain 
should come to terms with Russia. While there is much in the Soviet ré- 
gime which he detests, Professor Watson nevertheless believes that ‘at 
present more than ever the interests of the two countries run parallel 


2 “The union of wills in a common purpose, a union of wills which cannot be 
resisted and which I dare say no nation will run the risk of attempting to resist.” 
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and... it is not in the general interest of Europe that Russia shall be 
isolated, since this might drive her either to revive the waning influence 
of the Comintern” or to come to a direct understanding with Hitler. 

Britain’s most deadly enemy today, according to this author, is Fascist 
Italy. While he sees the possibility of working out a compromise with 
Germany, he thinks this is almost inipossible in the case of Mussolini. 
After a brilliant characterization of Il Duce’s personality, Professor Wat- 
son says that ‘Britain is the main obstacle” to the Italian ambition to 
dominate the Mediterranean, the Middle East, and even Affica. Musso- 
lini has a poor opinion of British statemanship, and believes that Britain 
is emasculated by pacifism and a decline in man-power. 

As far as the German dictatorship is concerned, the world must face 
the fact that Nazi Germany has,undergone a fundamental revolution. 
The author believes that Hitler will continue his policy of bluff until the 
point is finally reached when it will not be possible for the other Powers 
to yield. Then his bluff may have to be called and war may be the result. 
The one means of removing the danger is for Britain to make it quite clear 
that it will not tolerate any attempt to alter the map of Europe by force. 
He favors the organization of a ‘Peace Front” of the “peace-loving na- 
tions, sufficiently strong to deter any would-be aggressor from warlike 
adventure, and to hold out grimly until the disordered finances of the 
dictatorial states bring them to a more reasonable frame of mind.” At 
the same time, he favors an Anglo-German understanding, provided its 
purpose is to return to some kind of international order. The Covenant 
should be detached from the peace treaties; their economic clauses should 
be declared inoperative; the war guilt clause should be redefined; the 
assertion that Germany is unfit to administer colonies should be with- 
drawn. He seems also to favor the return of colonies provided that Ger- 
many should give guarantees in regard to the treatment of native peo- 
ples, and that such colonies should not be converted into naval bases. 

Admirable as is this book, it would have been improved had the author 
paid more attention to the underlying economic difficulties of Europe and 
the military strength of the contending groups. Such an analysis might 
have demonstrated that Italy is far too weak to threaten British Imperi- 
alism. Curiously enough, the least satisfactory part of the book deals with 
Central Europe, which is the author’s specialty. He fails to mention what 
to the reviewer is perhaps the most fundamental mistake of the Paris 
Peace Conference, namely, acquiescence in the break-up of the Austro- 
Hungarian Empire without putting anything in its place. Although the 
war ended twenty years ago, the relations between Hungary and the Little 
Entente and between Poland and Czechoslovakia are extremely bad. The 
result is that there is no counter-force in Central Europe strong enough 
to resist German expansion. Likewise the author does not see the enor- 
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mous damage done when France made its alliances with Russia and Czecho- 
slovakia. It is possible to defend these alliances on the ground that Ger- 
many would not enter the Eastern pact; but a more realistic diplomacy 
would have waited a few years, giving the new German revolution time 
to cool off before making alliances which inevitably divide Europe into 
two conflicting blocs. In the zeviewer’s opinion, the Barthou policy was 
one of the most serious mistakes in post-war diplomacy. 


: RAYMOND Lustre BUELL. 
Foreign Policy Association. 3 


fi apan in China. By T. A. Bisson. (New York: The Macmillan Company. 
j 1938. Pp. xiv, 417. $3.00.) 


The author of this book, whose “Reports” on the Far East in the series 
of the Foreign Policy Association have for several years been important 
aids to students, spent the year 1937 in China, Japan, and Manchoukuo. 
His first-hand observations supply information not available elsewhere. 
The book is, however, much more than a record of those observations. 
Taking as his point of departure-the date of the Tangku Truce (May 81, 
1933), Mr. Bisson gives, in five substantial chapters, a detailed account 
of the military-diplomatic maneuvering of the ensuing four years and of 
the subsequent military developments up to the spring of 1938. In other 
chapters entitled “The Revival of Chinese Nationalism,” “China Achieves 
Unity,” “Political Crisis in Japan,” “Japan’s Drive Toward Fascism,” 
and “Japan’s Home Front,” he supplements the record of warfare with 
original and penetrating appraisals of internal political movements, in 
which the influence of economic factors receives extensive consideration. A 
chapter on contemporary conditions in Manchoukuo and one entitled 
“The Test of Strength,” in which the assets, liabilities, and prospects of 
the contending states are weighed, complete the volume. A map of China, 
three regional maps, six illustrations, foot-notes, and an index add to its 
usefulness. The writing is somewhat journalistic, the general attitude of 
the author pro-Chinese. 

In the judgment of Mr. Bisson, the responsibility for the outbreak of 
hostilities both at Lukouchiao and at Shanghai in July and August, 1937, 
rests upon the Japanese, and the attacks then begun were in accordance 
with the decisions of the Supreme Command and the cabinet in Tokyo. 

` To the reviewer, the evidence presented on the Shanghai situation is less 
convincing than that on the Lukouchiao and subsequent clashes which 
inaugurated the invasion of northern China. Fuller evidence is the more 
necessary in view of the fact that previous Japanese efforts had been di- 
rected mainly toward detaching five northern provinces from the control 
of the National Government, an enterprise of sufficiently large propor- 
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tions and one which might have been presumed to be more likely of suc- 
cess if the campaign in central China were postponed. It is not desired 
here to controvert Mr. Bisson’s opinion, but rather to suggest considera- 
tions calling for further evidence. 

Necessarily, no judgment and few statements of fact which are written 
in the midst of so complicated a controversy may be taken as final. Never- 
theless, such accounts as this are indispensable. Among the significant 
contributions of the book is its explanation of Major-General Doihara’s 
failure in the five-province “autonomy movement.” The settion on the 
growth of fascism in Japan is a revealing analysis of the shift of the more 
conservative military leaders to extremist policies after the young ex- 
tremists who attempted the coup d'armée on February 26, 1936, were dis- 
ciplined. The decline in the Manchurian peasants’ standard of living un- 
der wang tao and the increased effectiveness of the anti-Japanese armed 
forces in Manchoukuo are surprising aspects well substantiated by the 
author’s interviews and.observations. Possibly the most striking of his 
statements are those which explain the attitude of the Chinese Commu- 
nist leaders toward Chiang Kai-shek after the kidnapping at Sianfu. 

Mr. Bisson demonstrates by his caréful attention to military, geograph- 
ic, economic, and psychological factors that he is fully aware of the exist- 
ing peril to Chinese statehood. His concluding sentences are the more 
worthy of credit: “The military struggle waged by the Manchurian vol- 
unteers . . . constitutes the northernmost front of a united war of libera- 
tion by the Chinese people. . . . the Japanese military . . . might read an 
omen in the stubborn resistance of the Manchurian population to the 
Japanese yoke. Such resistance will be multiplied ten-fold in the wide 
reaches of China to the south. In the end, it will turn the tide. .. .” 


HAROLD S. QUIGLEY. 
University of Minnesota. 


Victorian Critics of Democracy. BY BENJAMIN E. Lippincott. (Minneapo- 
lis: University of Minnesota Press. 1938. Pp. viii, 276. $3.75.) 


The Case for Democracy. By Onpway Trap. (New York: Association 
Press. 1988. Pp. x, 120.) 


Not the least interesting of the paradoxes to be found in the history 
of Victorian England is in the realm of political theory. The age which 
witnessed the rapid growth of political democracy, and which gave birth 
to a vast literature defending that development, also produced six of the 
most eloquent critics of: that democracy. Between them they “brought 
forward all the main criticisms of democracy that can be brought for- 
ward, except the Marxian.” That they were men of exceptional ability 
is clear. That their writings on democracy, whether of the prophetic 
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strain cultivated by Carlyle, Ruskin, and Arnold, or of the scholarly char- 
acter of Stephens, Lecky, and Maine, had little influence of any kind, and 
none at all in checking the democratic tide, is equally clear. 

In general, it is correct to say that only where their criticism moved 
with the trend of the times did they exert any influence. Carlyle and Rus- 
kin doubtless dit a little to hglp persuade the middle class that there was 
need to modify its views on laissez-faire and to support legislation de- 
signed to alleviate the conditions of the workers, Had neither Carlyle nor 
Ruskin ever written a word on politics, it is probable that the course of 
social legislation in nineteenth-century England would have been the 
same. In most of Arnold’s writings, he was as far removed from the main 
stream of his century as were Carlyle and Ruskin, or even Stephens, 
Lecky, and Maine. Only in his work for the reform of education can one 
discover any appreciable impact of argument upon the course of events; 
and Arnold had an intimate knowledge of some of the evils of the old 
school system. The other political writings of the prophets and the 
scholars seem to be products of the salon, the library, and the country 
house. Their authors, from the vantage point of their more favored posi- 
tions, saw the lower class as deficient in ability and in morals. Somehow 
the appalling conditions in which that class lived were but the crowning 
evidence of its incompetence. They saw the mass as greedy, not realizing 
that if this were true it was so, partly because of the circumstances in 
which the many struggled for bare existence, partly because they, like 
the members of the more comfortable classes, were also men. To such 
higher critics it would hardly make sense to point out, as does Professor 
Lippincott in the course of his analysis, that government is representative 
not so much to get expert guidance as to secure that evidence about needs 
and wants without which no government can be, in the truest sense, effi- 
cient. 

Professor Lippincott has chosen a subject of interest for the student of 
contemporary political controversies as well as for those who are con- 
cerned with the history of ideas. On the whole, his presentation of the ar- 
guments of the critics is admirably done. The arbitrary division of each 
essay into five divisions seems more mechanical than is compatible either 
with the vigorous style in which the book is written or with the skillful 
analyses which accompany the descriptive summaries. The concluding 
chapter is a very good, if somewhat repetitious, discussion of the merits 
and shortcomings of the critics. It deals largely with their failings, for 
the author is an unashamed believer in democracy, and his summing up 
is essentially an essay in defense of his own faith. 

Mr. Tead’s book is likewise a defense of democracy, but it is for a dif- 
ferent group of readers. The author’s statements that it is “an essay in 
examination of the inwardness of democracy with special reference to 


5 BOOK REVIEWS AND NOTICES > 991 


its relationship in content and aim to certain truths of Christianity,” and 
that the “central contention is that today more than ever the good Chris- 
tian is a good democrat,” indicate but do not quite define its‘nature and 
scope. For the most part, it is an emotional argument for a wider de- 
mocracy. There is some attempt, however, to discuss certain of the prob- 
lems growing out of such experimehts ag public ownership, collective 
bargaining, planning, and consumer coöperation. The discussion is never 
searching, but the book is intended as an introduction to such problems, 
not as a comprehensive study. A selected bibliography on the problems 
of democracy is appended. 


BensaĮmın F. Wricut, JR. 
Harvard University. 


The Nationality of Married Women. By Warno Emerson Warrz. (Ur- 
bana: University of Illinois Press. 1937. Pp. 151. $1.50 and $2.00.) 


The subject of nationality was brought into bold relief at the end of the 
World War when questions of cession and transfer of territory, the re- 
patriation of refugees and prisoners, the creation of distinct minorities 
and mandates, and changes of sovereignty followed in the wake of the 
worldwide conflict. Since that time, the problems of nationality have be- 
come of special significance to the individual, the particular countries, and 
the international community as well. 

The Nationality of Married Women, by Professor Waltz, is a study of 
-domestie policies and international regulations of nationality as these 
policies and regulations pertain to the status of married women. The au- 
thor rightly takes the position that “three points of view are important 
in matters of nationality, those of the individual, of the state, and of the 
international society. Since individuals have no standing as such in inter- 
national law, they must look to their rights and duties as members of par- 
ticular states for justice and for settlement of difficulties in both the 
national and international realms.” 

The monograph is divided into six distinct but related parts: (1) 
“Equality of the Sexes in Nationality—The United States under Com- 
mon Law with Certain Modifications”; (2) “Equality of the Sexes in 
Nationality—The United States under Statutory Regulation”; (3) “The 
Status of the Woman National of the Non-Equality State Who Marries 
an Alien”; (4) “The Status of the Foreign Woman Who Marries a Na- 
tional of the Non-Equality States”; (5) “Consequences to the Married 
Woman of Divergencies in the Laws of Nationality”; and (6) “The Na- 
tionality of Married Women in International Legislation.” Numerous 
problems, questions, conflicts, and anomalies are discussed as they present 
themselves under each of these headings. 
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Emphasis is given the position taken by the author that “extraordinary 
divergent conclusions” to these intricate problems have been reached by 
scholars heretofore writing in the field of nationality; by the special 
groups immediately concerned, such as feminists and women’s organiza- 
tions, over methods of solution; and by the states dealing directly with 
the problems. The author then projects interesting solutions to the prob- 
lems of the married woman’s fationality, basing all of them on the prem- 
ise that there must be achieved a reconciliation of the interests of those 
concerned—the individual, the state, and the international society. He 
then proposes that “the most desirable and comprehensive solution of the 
problems of the married woman’s nationality would undoubtedly be ac- 
complished through an international agreement which the nations of the 
world would accept and enforce.” Such an international pact should, Pro- 
fessor Waltz maintains, provide two essential conditions: (1) independ- 
ence of nationality, enabling the husband and wife to enjoy their own 
personal nationalities independently of the marriage relation; and (2) 
equality between the sexes in all problems pertaining to nationality so 
that the rules affecting the nationality of one spouse will apply equally to 
the other. The author believes that the time is ripe for the launching of an 
international convention containing these two essentials.. However, since 
uniform regulation through an international convention is difficult and 
slow to obtain, Professor Waltz suggests that solutions by unilateral state 
action could be much improved. He then submits the following as basic 
principles on which the municipal law of the nationality of married wom- 
en should be based: (1) independent nationality, in that the woman’s, 
nationality should not be changed by reason only of marriage; (2) special 
facilities for acquiring the nationality of a particular state should be 
available on bases equally applicable to husband and wife, in cases where 
one of them is already a national; (8) the nationality of the mother should 
be transmitted, jure sanguinis and as a result of naturalization, to the 
child under the same conditions as that of the father; and (4) in matters 
of nationality there should be no distinctions based on sex. 

Professor Waltz deserves genuine commendation for his able assem- 
bling and handling of difficult and interlocked materials; for his cogent 
presentation of these materials in an interesting and connected story; and 
for the credit which he frankly and generously gives those who have here- 
tofore contributed to this fascinating and important topic of nationality. 
The monograph is well documented, contains an excellent bibliography, 
and is worthy to take its place with the best literature available on the 
subject. 

CATHERYN SECKLER-HUDSON. 
American University. i 
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Government Regulation of Transportation. By Emory R. Jounson. (New 
York: D. Appleton-Century Company, Inc. 1938. Pp. xiv, 680. $5.00.) 


Transportation is likely to be among the very first of the great private 
enterprises of industrial America to mature into one of the principal forms 
of American socialization now in evolution. Its main feature is private 
ownership, initiative, and enterprise undey comprehensive government 
regulation. This is the conviction that emerges for this reviewer as a sig- 
nificant by-product of Dr. Johnson’s excellent treatise. 

His book deals with only one phase of the transportation field, i.e., 
government regulation; but in the present period of widespread social and 
economic change, and clearly for many years to come, it is the most im- 
portant phase of a problem that has plain implications for the whole of 
American business. In two broad introductory parts, he discusses the 
principles and objectives that are, or should be, the basis of government 
relations with the several transportation agencies; the relation of these 
agencies to each other, their employees, end the public; and briefly out- 
lines the various government authorities, instrumentalities, and powers 
—chiefly state and federal—exercising jurisdiction over each form of 
transportation. 

The main section of the volume is made up of four parts each devoted 
to a single transportation agency—rail, water, highway, and air. Except 
for the part on the railroads (more fully detailed than the others because 
more mature in the process of regulation), the treatment follows a general 
pattern in which specific sections deal with past and present government 
policies, aids, and regulation relative to the particular form of transporta- 
tion under discussion. Interspersed throughout the volume are construc- 
tive commentaries and challenging queries on the nature of the problems 
involved and the kind of policies most desirable for the government to 
adopt in regulating transportation. Particularly helpful in enabling the 
reader to fix the main points of the subject in mind are the short sum- 
maries and the bibliographical references to current materials at the end 
of each chapter. ; 

In the main, the approach to the subject is historical and expository. 
Intensely controversial matters are rarely mentioned, and where critical 
opinion is ventured, it is, with few exceptions, dispassionately expressed 
in the manner of one who has reached convictions after having probed 
long and deeply with instruments of sound reason, logic, and honest in- 
tention. Two main arguments are sustained throughout the book. One is 
that if the several transportation agencies are ever to function as parts of 
a coérdinated national transportation system, all classes of carriers—by 
rail, highway, waterway, and air—must be brought within the same com- 
prehensive scope of government regulation that now governs the railroads 
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after more than fifty years of experience, and which, in the Motor Carrier 
Act of 1935, has been applied to highway transport. The other argument 
discountenances the practice of setting up separate commissions, boards, 
authorities, and other special agencies for the regulation of each class of 
carriers. It maintains that all transportation agencies are inseparably in- 
terrelated; that they constitute ofe transportation system serving the 
public; that “the task to be performed by the Government is the regula- 
tion of transportation as a whole”; and that if serious conflicts in the 
policy of regtilation and in the operation of carriers is to be avoided, regu- 
lation should be exercised by one government authority, preferably the 
Interstate Commerce Commission because of its long experience with 
railroad regulation and its demonstrated capacity (as in the case of pipe- 
lines and motor carriers) to handle the whole field. 

Here is a book of wide utility. It may be used in its own field as a com- 
plete study of a maturing stage of transportation development in which 
a new keynote is heard: transportation in the nation’s service. It may be 
used as an excellent illustrative work in the broader field of government 
regulation of private enterprise. In these days of redefinition and redis- 
tribution of political powers and jurisdiction (particularly as between the 
federal and state governments), the study will be especially valuable for 
those concerned with the problem of inter-governmental relations. For 
students interested in the wider scope of economic and social change, the 
book will serve as a significant indicator of the directions in which Ameri- 
can thought and experience appear to be moving in the relations between 
private enterprise and public control. 

GrorcGe H. E. Surra. 

Yale University. 


Twilight of the Kings. By Jonatuan F. Scorr. (New York: Reynal ang 
Hitchcock. 1938. Pp. ix, 340.) 


It seems rather remarkable that an American historian, steeped in the 
republican tradition, should write a book which is essentially a plea for the 
restoration of monarchy. Yet this is what Professor Scott has done in the 
book under review. 

In sixteen chapters, the author gives a lively summary of European 
history from the days of Renaissance absolutism to the current dictator- 
ships and monarchic democracies of Western Europe. His account is 
popular and anecdotal, obviously written for a non-academic publie, but 
it distorts historical values no more than is inevitable in the case of such 
a brief survey. The numerous anecdotes are not simply decoration, for 
the most part, but are included in order to throw into relief some aspect 
of the régime under discussion. 

The fifteenth chapter treats of “Royalty in Shadowland,” the post-war 
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exiles. Here the author begins to develop his thesis. In the existence of 
these royal “pretenders” he sees “the germ of a threat to dictatorship.” 
The collapse of one of the existing despotisms might mean- a restored 
monarchy, a consummation which he regazds as desirable. The final chap- 
ter, the seventeenth, presents the argument of the book. Dictatorship is 
really a world menace to democracy} not only because,the former leads 
to policies which threaten another worlc*war, but also because many 
people in the remaining democracies find nuch to admire in the Spartan 
virtues of fascism or communism. It is she “challenge from without,” 
however, that the author fears most? Anozher world wat would probably 
force virtual dictatorships upon the remaining democracies and might 
bring about “the collapse of European civiization.” ` 

“In meeting this threatening çhallenge to peace and to its own exist- 
ence, the cause of democratic liberalism, strangely enough, may find in 
royalty one of its most valuable allies. Ore of the best things that could 
happen to Europe would be the restoraticn of monarchs to certain coun- 
tries of the Continent.” Such a restoration, if sponsored by liberal demo- 
cratic groups, would remove the dangers of a war caused by different 
ideologies. A Europe composed again of republics and constitutional mon- 
archies would be a homogeneous Europe. But why monarchy? Why not 
democratic republics? Simply because the hereditary monarch, better 
than any other symbol, can bind his peopde together despite partisan dif- 
ferences. This is true in Europe for historical reasons. A break with mon- 
archy has proved too sudden a break wizh the past. The king’s ex-sub- 
jects have been given no adequate substitute for the old symbols of 
obedience and loyalty long associated with the monarchy. By repudiating 
kings, democrats have given their opponents a ready weapon. 

The argument contains some truth. As Professor Seott points out, 
stable traditional governmental institutons and symbols tend to the 
preservation of order and stability in gcvernment. It may be that the 
Social Democrats in Germany failed, among other things, to give the 
populace enough pageantry of the sort wkich they had enjoyed under the 
Emperor and were again to have under Eitler. An old symbol (the king) 
may be turned quite easily to the uses of a new kind of government (rep- 
resentative democracy), and just as easily to the uses of fascism. The con- 
servative influence of monarchy is fully sppreciated by the British Con- 
servative party. But the argument’s essential weakness, in the reviewer’s 
opinion, lies in the author’s failure to appreciate the danger of fascism 
which exists not in its symbols but in its aggressive, barbaric nationalism 
and economic imperialism. A restored monarch in Germany, for example, 
could no more stop this disastrous trenc than has Victor Emmanuel in 
Italy, unless the restoration were the by-product of an anti-Nazi revolu- 
tion. If such should occur, it would certamly be supported by the resurg- 
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ent Socialists rather than by the landed gentry and upper middle class 
who would be most responsive to the royal symbol. Representative de- 
mocracy is.destroyed by the mutual intolerance of parties or the rise of a 
single intolerant party. Monarchy may or may not be among the symbols 
involved in the struggle. Surely Professor Scott has confused cause and 
effect. Britain, Sweden, and the otlter constitutional monarchies have re- 
tained their kings because they have retained their democracies and 
avoided revolution. The converse is not demonstrable. 

A curious incident was reported in the press not long ago. Certain Com- 
munists and British Fascists stopped fighting in order to join in singing 
“God Save the King,” while giving their respective salutes. This is evi- 
dence of the fact that, in England at least, even political extremists realize 
the advantages of preserving ancient symbols of national unity so long as 
these are popular. But it is evidence equally of the fact that the existence 
of monarchy is no sufficient guarantee against revolution. 

` MORLEY ÅYEARST. 
New York University. 


Allgemeine Volkswirtschaftspolitik: Staat und Wirtschaft. By Franz Ev- 
LENBURG. (Zeurich-Leipzig: Verlag für Recht und Gesellschaft A.G. 
1938. Pp. 320.) 

Professor Franz Eulenburg, formerly dean of the Berlin School of Com- 
merce, is one of the outstanding students of economic policies in Germany, 
and his work on foreign trade, published ten years ago as Volume VIII of 
Max Weber’s Grundriss der Sozialoekonomie, has made his name familiar 
abroad as well. The present volume is a general statement of the princi- 
ples of state interventionism. Traditional German economic thought di- 
vides the body of economie doctrine into theory and policy. The latter 
owed its early advance largely to the impetus given it by the protagonists 
of the historical school, and gradually developed into a series of merely 
factual analyses of the relationships between the state and organized 
economic activities. Agriculture, transportation, social legislation, labor, 
commerce, foreign trade, ete., were the main topics in this departmental- 
ized scheme of applied economics. 

The significance of Professor Eulenburg’s new work lies in the attempt 
to offer an integrated theory of all the complex phenomena arising from 
state intervention in business. Similar attempts have been made by Pro- 
fessors Wilhelm Roepke and Ludwig von Mises in the last decade, but in 
both cases their strong laissez-faire bias stood in the way of a more de- 
tached treatment. Professor Eulenburg, on the other hand, rarely bases 
his analysis on a priori preferences. 

The leading texts on government and business in this country, too, are 
merely descriptive presentations of the various governmental activities 
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workings of state legislative bodies. Brooke Graves, editor of the volume, 
has brought together political scientists, practical politicians, lobbyists, 
and outside observers in an attempt to explore the mysteries of state leg- 
islation. The chapters on structure, technical aids to legislation, and other 
non-personal matters admit of no controversy, since they are factual and 
are written by sugh well-informed efperts as Henry Toll, Lloyd M. Short, 
Edwin E. Witte, and Mona Fletcher. From them one can obtain up-to- 
date material on sessions, numbers of legislators, compensation, commit- 
tees, records*and legislative reference bureaus. It is when one enters the 
realm of evaluation of personal and group influences that one is impressed 
with the paucity of our knowledge. There is a distinct need for more 
studies in this field, using the newer techniques described by Dr. Fletcher 
and Garland Routt. The composition of legislative bodies has been stud- 
ied on several previous occasions. In this volume, M. Louise Rutherford 
and John C. Russell examine typical legislatures with a view to deter- 
mining the influence of lawyers and racial groups, respectively. The un- 
satisfactory conclusion is reached that existing data are too scanty to per- 
mit of any more positive decision than that lawyers are neither so numer- 
ous nor so influential as has been supposed, and that racial groups—par- 
ticularly in New Mexico—persist in contending for power on the basis of 
nationality cohesion. Apparently, we are not yet in a position to say 
whether or not legislatures accurately reflect the “publie will,” and we do 
not yet know whether it is possible to describe the public and its interests 
in terms that will allow us to project legislative action against it. Some of 
the writers, such as the witty and urbane T. V. Smith, who is a legislator 
himself, plead for a more sympathetic attitude toward our lawmakers, 
who have been the butt of much unreasoning criticism. Others urge that 
the public be educated against propaganda, presumably of the sort inimi- 
eal to their interests. Concise and forthright analyses of the problems of 
short sessions, ‘‘skeleton bills,” “hijacked numbers,” and unicameral or- 
ganizations are made by recognized authorities. David Kurtzman is skep- 
tical of the validity of local government representation before state legis- 
latures and urges regulation, but the other writers handling the problem 
of lobbies are not at all sure that regulation is either possible or desirable. 
As to whether governors exercise any important influence on legislation, 
Leslie Lipson says that it depends upon the governor. One cannot expect, 
of course, any unanimity of opinion in a volume designed to gather vari- 
ous points of view. There is general agreement that legislators should be 
more highly professionalized than they are at present, and should be 
equipped with the best auxiliary services that modern times can afford. 
The reviewer does not care to question the methods of study employed 
by pioneers in this field, since it is undoubtedly true that we must know 
vastly more about those who make our laws and under what influences 
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they operate before we can say what are the ideal legislators, types of 
legislative bodies, and functions of legislation. In other words, this highly 
stimulating volume serves the purpose of emphasizing the opportunities 
for assignment of term papers, masters’ dissertations, and special post- 
graduate monographs in the field of legislation—-Roy Victor PEEL. 

Professor Charles G. Fenwick, who move’ from his special field of in- 
ternational law to edit the fourth edition of Evans’ Cases on American Con- 
stitutional Law (Callaghan and Co., pp. liii, 1881) has performed a valua- 
ble service to teachers of political science by clearly picturing the Ameri- 
can constitutional system. Admirably rearranged, the volume is now 
suited to full-year courses in constitutional law. It is usually the nemesis 
of editors that selection of cases for such volumes as this requires sound 
historical as well as legal and contemporary judgment. Professor Fenwick 
is to be congratulated upon his clear selection of standard historical cases 
as well as upon his timely inclusion of recent opinions. It is probably true 
that the so-called “New Deal Cases” will become landmarks in the de- 
velopment of our public law . Their inclusion under proper topical headings 
is a decided value both to teacher and student. A sense of the flux in the 
public law field, as well as of precedent, is an inescapable conclusion from 
the reading of the selected cases. This in itself would justify the volume. 
The replacement of the chapter on “Jurisdiction of the Federal Courts” 
is, in the opinion of the reviewer, a real contribution in the sense that the 
chapter as now placed sets the jurisdiction problem in its proper relation 
to the larger principle of separation of powers. Likewise, it seems desira- 
ble to locate the materials on territories and dependencies in their proper 
places within “The Powers of Congress” and “The American Constitu- 
tional System.” Those who have taught classes in constitutional law will 
appreciate the discussion of the “Bill of Rights” under the specific chap- 
ter-heading of “Restrictions upon Congress.” Perhaps this will aid the 
student in discovering the actual constitutional basis of his civil and politi- 
cal liberties. As a further teaching aid, the careful topical arrangement 
of the chapters on “Interstate and Foreign Commerce” and “Due Proc- 
ess of Law” is to be applauded. The fine discrimination and the teaching 
experience of a fruitful scholar are both clearly evidenced in this revision 
of a fine case-book.—ErHan P. ALLEN. 


Among the books which the one hundred and fiftieth anniversary of the 
signing of the Constitution has brought forth is Miss Helen Hill’s George 
Mason: Constitutionalist (Harvard University Press, pp. xxii, 300, $3.50). 
In this volume, the author has attempted to present the life of one who 
was “perhaps the ablest constitutionalist of the Revolutionary period.” 
Mason, it will be recalled, was one of the five most frequent speakers in 
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the Philadelphia convention. Inasmuch as the only other biography of 
Mason, now out of print, was written almost fifty years ago, there is am- 
ple justifieation for this work. The book is divided into five parts: ‘Ori- 
gins” (ch. 1), describing Mason’s ancestry and early surroundings; “Man’s 
Estate” (chs. 2-6), telling of Mason’s activities as a young man, which 
were chiefly of a local significance; “Exponent of the Crisis” (chs. 7-8), pre- 
senting Mason’s contributiorfs to Virginia in the pre-Revolutionary peri- 
od; “Building the New State” (chs. 9-13), the section of chief interest to 
the political scientist, discussing Mason in relation to the period from 
1775-1789; and™“‘Last Days,” consisting of a single chapter. Unfortunate- 
ly for the political scientist, Miss Hill’s chronological approach embodies 
no attempt to systematize Mason’s political philosophy. All too frequently 
it appears that Mason is the excuse for discussing historical events, rather 
than the chief objective being the portrayal of George Mason, constitu- 
tionalist. For example, in considering “Western Ventures” (ch. 6), Miss 
Hill devotes some ten pages to the Ohio Company and only a few scat- 
tered remarks to Mason’s relation to it. A similar criticism may be made of 
many of the succeeding chapters. Surprisingly little consideration is given 
to Mason’s refusal to sign the Constitution (pp. 210-11). There is an ap- 
pendix of thirty-two pages in which original and secondary sources are 
ably discussed, and much-needed additional notes are to be found.—W. 
O. FARBER. 


Douglas H. MacNeil’s Seven Years of Unemployment Relief in New Jer- 
sey, 1980-1936 (Washington: Social Science Research Council, pp. xii, 
307) is the first study sponsored by the Social Security Committee of the 
Social Science Research Council tracing the development of depression 
relief policies in a single state. There are twenty-two chapters, each treat- 
ing very briefly an important aspect of the state’s experience with un- 
precedented relief burdens during these turbulent years. For students 
of government, the most interesting feature of the study is the case made 
for the transfer of municipal control over general, non-categorical relief 
services to the county on the ground that the county in New Jersey is 
more nearly than the city an economic and social entity, or “true” com- 
munity. The general conclusion would seem to be that public assistance 
in New Jersey is now right back at the point from which it started in 1930, 
namely, the traditional, Elizabethan poor law; and that this unfortunate 
state of affairs is quite ironically the result of the fact that the great bulk 
of emergency unemployment assistance is being handled separately by a 
generous national government. Were the W.P.A. to be abandoned and 
its functions turned over to the state, the feeble, out-moded overseer-of- 
the-poor system would undoubtedly collapse overnight—and this time 
probably for-good. Mr. MacNeil’s monograph is essentially a piece of 
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statistical reporting, replete with tables, graphs, and charts, but gener- 
ally lacking both in critical analysis and in constructive suggestion. The 
reviewer has the impression that where the statistician has ended the 
political scientist should begin. Here are the factual materials upon the 
basis of which a public welfare study of real constructive value could be 
made.—PauL T. STAFFORD. ° 


Monetary Policies of the United States, 1982-1938 (Columbia University 
Press, pp. xv, 198, $2.75), by James Daniel Paris, presents the legislative 
data concerning changes in the monetary system during the period of the 
great depression. In an appendix are several chronologies relating to gold, 
silver, and cther coins and currency. There is also a reprint of the laws 
and executive orders from 1932 to 1934. These are excellent for ready ref- 
erence. In the first six chapters, the author describes the underlying con- 
ditions during the Hoover administration, the Rooseveltian policy 
regarding gold, silver, federal reserve notes, greenbacks, and other cur- 
rencies. While this portion of the book is primarily descriptively analyti- 
cal, the author shows his belief that most of the changes affecting gold and 
silver were of little worth. He is sympathetic with the simplification of 
our paper currency. When, however, he discusses the relation between 
monetary policy and fiscal policy, such as financing a deficit by currency 
issues, he says: “‘This is a rock upon which any fiscal and financial system 
will come to wreck” (p. 102)—a generalization which should be further 
analyzed. In his final chapter, Mr. Paris makes an appraisal of monetary 
policies. He attributes them to pressure groups and says: ‘‘One cannot 
complacently condone the brushing aside of expert and studied advice, 
and the acceptance of counsel from minority groups, all of which have an 
axe to grind. That the present Administration has been especially prone 
to accept such biased advice” (p. 103), he thinks is apparent. This con- 
trast between “experts” and “interests” is hardly correct. True, I be- 
lieve, Roosevelt accepted the wrong kind of experts, who led him astray 
upon monetary policy and caused him to do many foolish things. But he 
accepted the wrong experts because they seemed to have a policy de- 
signed to serve the “interests” of the debtors, the unemployed, the farm- 
ers, and the like. They were “expansionist” experts. The other experts 
were “deflationists.”” Both were wrong. Few in either group favored Sen- 
ator LaFollette’s five billion dollar public works program, and few of them 
spoke highly of Mr. J. M. Keynes’ international public works program. 
Roosevelt degan as a deflationist, and when he reversed and began to 
inflate, instead of simply spending money on a grand scale, as he subse- 
quently did, he thought he could achieve prosperity by currency manipu- 
lation. This view proved to be just as fallacious as the “orthodox” view 
that what was necessary was the “gold standard” and “sound” banks. 
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In view of the past few years, both of these views appear to place an 
undue amount of faith in the possibilities of recovery inherent in the 
economic system. It now seems that the basic problem is that of maintain- 
ing a stable rate of investment. But this view has gained acceptance only 
recently —Watrer A. Morton. 


Though writtèn primarily for college students, Lois MacDonald’s La- 
bor Problems and the American Scene (Harper and Brothers, pp. ix, 878, 
$3.50) is much more than a conventional text for a course in labor prob- 
lems. It is undoubtedly admirably, fitted for that use, but in addition it 
will prove immensely interesting to the general reader who seeks a well 
written comprehensive survey of the problems facing the wage-earner in 
the present American scene. The institutional setting is well treated in 
two sections entitled ‘“Workers in their Communities” and “Workers on 
Jobs.” A section on “Workers in Machine Industry” does a competent 
job of summarizing such standard topics as unemployment, wages, and 
living standards, hours of work, etc. Then come two hundred pages on 
the labor movement. To the reviewer, this is the outstanding section of 
the book. The chapters on the C.1.0.-A. F. of L. controversy are rapid- 
moving narrative of a high order. The thoughtful analysis of the function- 
ing of unionism is not based exclusively on books. It breathes a first-hand 
contact with living men and women in the labor movement. But it is no 
mere reporting of what such people say and do. This material has been 
refined by the mind and knowledge of the scholar to produce a series of 
closely packed and immensely illuminating chapters. The concluding sec- 
tions on “Labor and the State,” though treating adequately the topics 
usually included under such a heading, are much less outstanding, and 
contain a number of minor errors. One quotation used in this section 
should be noted. Two paragraphs written by a student in a workers’ 
school describing personal experiences under an injunction are worth 
many pages on why labor objects to this form of legal action. This quota- 
tion is illustrative of much of the documentary material skillfully used 
throughout the book; namely, many direct quotations from workers and 
employers and their own publications. While clearly showing her own 
point of view (in favor of the C.I.O., for example), Miss MacDonald has 
written a scholarly work, supporting her facts and opinions with plentiful 
documentation. The book is enriched immeasurably by her teaching in 
workers’ classes and her other contacts with the actual people and prob- 
lems of which she writes. In short, it exemplifies the essentials of genuine 
scholarship in the field of labor economics.—ELIzABETH BRANDEIS. 


The revised edition of Carroll R. Daugherty’s Labor Problems in Ameri- 
can Industry (Houghton Mifflin Co. pp. xxii, 984, $3.50) brings down to 
1937 the author’s comprehensive and essentially factual textbook on 
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labor problems. The book is especially useful to general readers as a com- 
pendium of facts on industrial relations. Part I depicts the psychological 
and historical backgrounds of our current labor situations; Part II, the 
problems dealt with, i.e., insecurity, wages, hours, industrial autocracy, 
and the bargaining weaknesses of sub-standard workers; and Part III, 
the attempts which have been made to solve these problems through col- 
lective bargaining, personnel management} and labor legislation. The 
particular virtue of the present edition is its analysis of the A. F. of L. 
and C.I.O. struggle and its account of recent developments ir labor legis- 
lation, including the social security legislation. The author has endeav- 
ored to present an impartial and objective picture of the American 
labor-relations scene, combined with adequate analytical comment. 
Don D. LESCOHIER. : 

The Federal Government Today: A Survey of Recent Innovations and Reno- 
vations (American Council on Public Affairs, pp. 119, $1.00) is designed 
by its publishers to give a comprehensive and authoritative picture of the 
changes in organization and functions which the national government has 
undergone during the past five years. At the invitation of the Council, 
Secretaries Hull, Ickes, Roper, and Perkins, and twenty-seven other fed- 
eral officials discuss the operation, activities, and problems of their organ- 
izations. Harry Elmer Barnes furnishes the preface. There are four articles 
each on youth and public utilities; three each on agriculture, government 
machinery, labor, and public welfare; two each on social security, in- 
dustry, housing, and financial reconstruction; and one each on foreign 
affairs, the public domain, transportation, and administrative reorganiza- 
tion. In general, these articles suggest summaries of a few of the principal 
features of the annual reports of the contributing authorities. Civil Serv- 
ice Commissioner Mitchell does not hesitate to denounce spoils and spoils 
tendencies, but for the most part the articles are not critical. Yet as sum- 
maries of the changes during the five-year period covered they are rea- 
sonably satisfactory. The writers seem to have made some effort to re- 
strain their expressions relative to their conflicts with Old Dealers, al- 
though a few approach their subject with the fumes of powder still in 
their nostrils. Thus Chairman Madden of the Labor Relations Board 
writes of the “flat opposition” (p. 50) of industry to the Wagner-Connery 
bill, and Chairman Douglas of the Securities and Exchange Commission 
notes the “stubborn resistance” (p. 105) of bankers and others to the 
Securities Act. But none of the officials goes as far as Dr. Barnes, who de- 
clares that “one of the most admirable things about the New Deal is the 
enemies which it has made” (p. 9). On the whole, the Council has per- 
formed a worth-while service in publishing these articles——C1aupius QO. 
JOHNSON, 
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In Detroit Voters and Recent Elections (Detroit Bureau of Governmental 
Research, pp. 66, $1.00), Donald S. Hecock, in collaboration with H. A. 
Trevelyan, presents the results of assiduous effort in establishing and cor- 
relating facts. If the study is long on data and-short on interpretation, 
this is a safe procedure in probing electoral habits. Reference to this re- 
port is facilitated by excellent charts and maps. The varying size of the 
vote cast respectively in natidnal-state-county, state-county, and munic- 
ipal primaries and elections in Detroit during the past fifteen years is 
analyzed ineterms of the candidates and issues. The vote in the 1937 
municipal primary election, when the C.I.O. labor slate entered the non- 
partisan primary, surpassed that of any other primary and any other 
election except national elections. Among the registered voters in 1938, 
foreign-born persons constituted almost as large a proportion as they did 
of the total population of the city according to the census of 1930. On the 
other hand, failure of foreign-born women to become naturalized was a 
partial explanation of the fact that women constituted only 37.9 per cent 
of the registered voters. The relationship between taxpaying and a sus- 
tained interest in voting was found to be not invariable. It is the vote of 
certain ward battlegrounds of the Democratic and Republican parties 
that may be expected to carry many candidates to victory or defeat in 
the city. This authoritative report is of value to all students of political 
parties and electoral problems.—A. W. Bromacg. 


Typical of the ever-increasing literature emanating from special schools 
and university presses as evidences of “busy work,” designed to impress 
university authorities when promotions or increases in the budget are 
sought, is The National Railroad Adjustment Board, by William H. Spen- 
cer (University of Chicago Press, pp. ix, 65, $1.00). Such literature is often 
incidentally useful as a source of routine information on the subjects 
treated, and this study emanating from the University of Chicago School 
of Business falls within this category. The author gives a general survey 
of the statute; summarizes in more detail its provisions concerning the 
organization, personnel, jurisdiction, powers, and practices of the board; 
and annotates the statute with some rules and regulations formulated by 
the Board and some court decisions. The brochure also contains a statis- 
tical analysis and general description of the nature of the Board’s awards 
and an account of the methods of enforcing awards.—Rosrrt J. HARRIS, 
JR. 


_ Roger Sherman Boardman’s study, Roger Sherman; Signer and States- 
man (University of Pennsylvania Press, pp. vii, 396, $4.00) deals not only 
with the public and private life of this important “founding father,” but 
also with numerous events of his time which helped to form the back- 
ground of his career. There is extensive discussion of Sherman’s public 
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services as state assembly delegate and judge, as mayor of New Haven, 
and as a noteworthy member of the bodies which promulgated the Dec- 
laration of Independence, the Articles of Confederation, and.the Con- 
stitution of the United States. At the same time, the author devotes 
considerable attention to Sherman’s family life, to his personality (char- 
acterized, for example, by a deep intefest in religion), and to his private 
career as shoemaker, business man, and lawyer, and as a publisher of al- 
manacs. Mr. Boardman gives recognition to Lewis H. Boutell’s Life of 
Roger Sherman, published in 1896, and to a host of other materials which 
are mentioned in an extensive bibliographical note in one of the appen- 
dices. A large number of letters and documents consulted by the author, 
together with the present location or ownership of these where it could be 
ascertained, are listed also in a separate appendix.—Manrrua J. ZIEGLER. 


A scholarly study (dissertation type) of an early nationalist and advo- 
cate of a “balanced economy” in a rather elementary form appears in 
Harold Hutcheson’s Tench Coxe: A Study in American Economic Develop- 
ment (Johns Hopkins Press, pp. 227, $2.25). Coxe was a Philadelphia 
merchant who, unable to make up his mind on the Revolution, first sup- 
ported Hamilton, and then Jefferson, after freedom was achieved. He 
favored a national bank, enthusiastically supported every move to in- 
crease American manufactures and technological advance, while at the 
same time affirming the basic importance of agriculture. As Hamilton’s 
assistant in the Treasury, he is supposed to have contributed much to the 
famous Report on Manufactures. The volume is a useful but none too in- 
teresting contribution to politico-economic Americana.—Harvey PIN- 
NEY. 


In the fourth biennial edition of Public Administration Organizations: 
A Directory, 1988-1939 (Public Administration Clearing House, pp. xi, 
183, $1.50), useful, up-to-date information is made available on 2,067 
voluntary national, state, regional, and Canadian organizations of public 
officials and employees and such organizations of lay citizens as affect the 
course and practice of public administration by coöperation or joint oc- 
cupancy of particular fields of work. Although compiled according to the 
pattern previously used, the new edition, for the first time attractively 
bound in cloth, has been enhanced in value as a reference tool by the net 
addition of 185 organizations——E.pon L. Jonson. 


FOREIGN AND COMPARATIVE GOVERNMENT 


As is stated in the foreword to “Social Problems and Policies in Sweden” 
(Volume 197 of The Annals of the American Academy of Political and 
Social Science, May, 1938, pp. ix, 301, $2.00), “the attention of the world 
is more and more being focused on the intelligent manner in which Sweden 
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is earnestly and successfully striving to achieve social justice and to make 
democracy work...’ In the United States, however, a veritable myth 
has been created concerning what Sweden is doing. Attractively presented 
journalistic accounts have created the belief that this northern country 
is some sort of a Utopia, a “middle way” created as a result of deliberate 
economic planning. Swedish scholars visiting many of our universities 
under the auspices of the Daware Tercentenary Commission have been 
struck with this romantic conception of their country, and have pleaded 
for more aceurate information and saner appraisals by the United States. 

The present volume will be of some assistance towards that end. Its aim 
is “to review the legislation and to describe the policies, agencies, and 
institutions which have been created to deal with social problems in Swe- 
den.” Edited by Professor Bertil Ohlin, of the College of Commerce in 
Stockholm, it contains nineteen papers prepared, for the most part, by 
men actively engaged in the administration of the activities they describe. 
Consequently, we have here an authoritative as well as informative de- 
scription of the current Swedish social scene. Professor Roy V. Peel, of 
New York University, has added a seven-page bibliography of materials 
on Sweden which have appeared in English during the last two decades, 
for those who would pursue in more detail some of the topics treated. In 
some respects, as is true of much that is being written about Sweden, this 
issue of The Annals is one-sided. The reader must remember that several 
of the questions considered are as controversial as is the case in the United 
States. This is particularly true of the articles on unemployment policy 
and the financial policy during depression and boom, written by the min- 
isters of social affairs and finance. Gustav Möller and Ernst Wigforss are 
staunch Social Democrats whose views of their own policies and programs 
naturally vary greatly from appraisals from other quarters. In How Sweden 
Overcame the Depression (Stockholm: Bonniers, $1.00), for example, Pro- 
fessor Arthur Montgomery relates a different story from that told here. 
From this point of view, it may be regretted that the Swedish editor did 
not himself more extensively comment upon some of the problems dis- 
cussed, and that some conservative economist was not also invited to 
write a paper. Sweden’s economist emeritus, Gustav Cassell, for instance, 
has consistently maintained that “economic planning” in Sweden has 
been just as planless as elsewhere and just as unlikely of success.—Eric 
CYRIL BELLQUIST. 


In The Local Government Officer (Allen and Unwin, pp. 231, 5s.), Mr. 
L. Hill, general secretary of the (English) National Association of Local - 
Government Officers, has produced a little book which, like Gaul, may be 
divided into three parts. Chapters 2, 3, 4, and 5 are factual studies of the 
relation of the local officer to local government councils, of service condi- 
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tions (salary scales, pensions, health insurance, service contracts, sick 
leave, office hours, overtime, and the like), recruitment, training, and the 
work of “joint councils.” The second group of chapters—6, 7, 8, and 10— 
are general essays upon the subjects: “The Study of Public Administra- 
tion,” “The Officer and Public Opinion,” “The Qualities of a Public 
Servant,” and “On Being Superannuated.”’ Chapter 9, dealing with “The 
Future and the ‘Hadow’ Report,” stands sothewhat apart from the second 
category, being more of a critical examination of the recommendations 
contained in that “matured” document. The third part of the volume, 
and in some respects the most important, consists of the appendices. In 
them are set forth salary scales, general service conditions, designated 
posts in a large county borough, vacancies advertised, and model staff 
regulations. The first and third parts of the book, although written with 
attention to the provisions of parliamentary statutes, are enriched from 
another source—the replies sent in by 819 local authorities to a ques- 
tionnaire on salaries, grading schemes, and service conditions. The stu- 
dent of comparative government may find nothing new in the essays de- 
signed to “place local government in its proper perspective,” but he will 
wish to have the volume in his study as one of the very best reference 
works available on the English local-government service —J. G. HEIN- 
BERG. 


Another edition of William Bennett Munro’s The Governments of Eu- 
rope (Macmillan Co., pp. ix, 856, $4.00) has made its appearance. This 
is the third edition of a textbook that has enjoyed popularity in general 
courses in European government. Professor Munro has revised his ma- 
terial considerably and has taken cognizance of the many alterations in 
the European political scene which have occurred since the second edition 
of the work was published. These revisions notwithstanding, there remain 
some curious omissions which, unfortunately, cannot be enumerated here 
for lack of space. As in past editions, the author has devoted more space 
(865 pages) to Great Britain and the British Empire than to any of the 
other governments. French government is treated in approximately 200 
pages, while Germany, Italy, and Russia are dealt with in 75, 60, and 44 
pages, respectively. The lesser governments of Europe (Switzerland, the 
Scandinavian countries, Poland, Czechoslovakia, and Yugoslavia) are 
dismissed in 22 pages. A chapter (25 pages) on the government of Japan 
has also been included. At the conclusion of each chapter is to be found 
a selective bibliography of useful sources for further reference. The book 
is written in the very readable style which characterizes Professor Mun- 
ro’s work.—HarLow J. HENEMAN. 


The Soviets (Harcourt, Brace and Co., pp. xiii, 554, $3.00), by Albert 
Rhys Williams, is not a book for specialists. The reader who may be led 
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by the title to expect a careful analysis of the origins and operations of 
Soviet political institutions will go away disappointed. Mr. Williams has 
chosen to write another general survey of the Soviet way of life which runs 
the whole gamut from geography, natural resources, foreign affairs, eco- 
nomic and political organization to intimate details about daily life and 
social activity. The material is presented in the form of a catechism, with 
eighty-eight questions and &nswers, the latter partly in large type for 
readers in a hurry and partly in small type for those prepared to linger 
for illustration and elaboration. The exposition is unusually vivid and 
skillful; the narrative preserves æ flow and smoothness in spite of the 
staccato scheme of organization, and it is interlarded with an amusing 
stream of anecdote which bears the imprint of the author’s long years of 
residence in the Soviet Union. The point of view is panegyrical; the ideals 
and achievements of the Revolution are placed in the foreground; defi- 
ciencies and defects are dismissed as transitory “growing pains.” A useful 
bibliography is appended.—MERLE Farnsop. 


In The German Civil Service Act (Civil Service Assembly of the United 
States and Canada, pp. 54, $1.75), Professor James K. Pollock and Alfred 
V. Boerner, of the University of Michigan, have published a fine transla- 
tion of the comprehensive civil service code adopted in 1937, together 
with selections from the new disciplinary code and the revised salary 
schedules. The translators’ preface (pp. 5-11) is especially valuable in 
calling attention to the salient features of the most complete personne] 
` code to be found anywhere. The 1987 legislation applies to all German 
officials, central and local. Although reflecting the National Socialist Wel- 
tanschauung, it nevertheless has “a strong bureaucratic flavor.” The civil 
service act is “a monument to long and notable personnel experience” and 
an indication of the “‘power of trained civil servants even under a dictator- 
ship.” As such, it deserves the attention of all students of personnel ad- 
ministration.—Roczur H. WELLS. 


INTERNATIONAL LAW AND RELATIONS 


L. P. Jacks, in Coöperation or Coercion? (E. P. Dutton and Co., pp. xvii, 
153, $2.00), and Ernst H. Feilchenfeld, in The Next Step: A Plain Man’s 
Guide to International Principles (Basil Blackwell, pp. 112), add two small 
books to the ever-increasing quantity of peace literature. Of Coéperation 
or Coercion?, Nicholas Murray Butler has said: “No better short and con- 
vincing argument for organized international coöperation in order to re- 
move the causes of war and to promote prosperity has appeared on either 
side of the Atlantic.” Jacks presents a convincing and well-reasoned argu- 
ment (at least in the premises) that sovereignty and state coercion cannot 
be joined without resulting in the death of one or the other. A system of 
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collective security based on military power, sanctions, or forcible suppres- 
. sion must prove dangerous and unreliable because no sovereign state will 
willingly permit such coercive measures to be employed againstritself. In 
order to succeed, the League of Nations must, therefore, dissociate itself 
from “the attempt to impose upon sovereign states a system of coercion 
which their nature as sovereigns forbids them to tolerate” (p. 91), and 
substitute instead powerful diversions or counter-irritants—indirect per- 
haps, and usually economic in character. The League must rely upon the 
good faith of its members; hence, it should transfer or divert its efforts to 
those fields, especially the economic and commercial, where traditions and 
habits of good faith are better established than in the military field (pp. 
99-100). At the very crux of his argument, where, unfortunately, he 
makes out a somewhat less convinging case, Jacks suggests that ‘‘(1) all- 
round limitation of armaments and (2) economic coöperation on an inter- 
national basis” be linked together and substituted in the international 
field for the “present disastrous preoccupation with the image and vocab- 
ulary of war” (p. 118). Such economic agreements can be good business 
for all parties, and if so, will be respected. Jacks suggests the adoption of 
the institution of mutual insurance and the creation of an international 
fund to further coöperation in the non-coercive field. As its subtitle sug- 
gests, Feilchenfeld’s The Next Step is written in a more popular vein. 
Original in places, the author mixes a brew of realism and theory, with an 
occasional dash of wishful thinking. In their international dealings, Feil- 
chenfeld mistrusts governments and politicians and cries out constantly 
for more incisive study, investigation, and preparation by commissioners 
who are clean, expert, impartial, decent, independent. The interdepend- 
ence of world problems is stressed, and it is contended that “the only 
workable solution of international problems is... a coherent solution, 
that is a solution which has a remedy for each one of the interdependent 
problems” (p. 109). Numerous gaps now exist in international thought 
_and action, and “The Next Step,” as Feilchenfeld sees it, is the filling of 
these gaps.—Ivan M. STONE. 


Violence, says Bart. de Ligt in The Conquest of Violence (E. P. Dutton 
and Co., pp. xii, 306, $2.00), is an integral part of the capitalist system. It 
is used to hold down the lower classes, to advance the interests of one 
capitalist nation at the expense of another, and to conquer and control 
backward peoples. Violence begets violence and bars the way to social 
liberty and justice. The only way to achieve real social liberty and justice 
is therefore to rid the world of capitalism and violence. But they must be 
eliminated through a non-violent social revolution. This is the major the- 
sis which runs through a series of essays on war and revolution. The au- 
thor discards the possibility of finding peace through the organization of 
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violence in the interests of society because, by definition, the capitalistic 
order uses violence in the interest of the “haves” against the “have-nots” 
(nationally and internationally). Moreover, since violence is bad in any 
form, it matters not whether it is used for the few or the many. The ob- 
jective of the elaborate ‘‘Plan of Campaign Against All War and All Pre- 
paration for War . . . ” which appears at the end of the volume, is clearly 
a social revolution. It goes*well beyond the non-codéperation tactics of 
ordinary war resisters by advocating refusal in time of peace to make war 
materials and refusal to pay taxes. Since most products of modern eco- 
nomies are potentially war matertals, and since all governments require 
tax proceeds to carry on their functions (even the non-violent ones!), both 
industry and government will come to a standstill. The immediate danger 
of war is simply used as a focus to speed the social revolution which, the 
author believes, must come before man can approach the heights of a 
social order built upon coöperation and non-violence. In his introduction, 
Aldous Huxley describes M. de Ligt’s work as a “textbook of applied 
pacifism.” The reviewer, however, fails to see what it is applied to. Why 
must there be a social revolution? What will the revolution achieve? How 
will the “new order” actually function? In what way will this program 
affect the present danger of war and revolution?. Is it unreasonable for a 
reader to expect that an essay on war and revolution, written in 1938, 
shall bear some relation to the current world situation? These are some of 
the questions which occur to one who believes that social responsibility 
should be the first consideration in appraising any program for social re- 
organization —Watter H. C. LAVES. 


National Conirol of the Manufacture of and Trade in Arms (League of 
Nations, Publications Department, Columbia University Press, agent, 
pp. 241, $1.75) presents information collected by the Secretariat in pur- 
suance of a resolution by the Bureau of the Conference for the Reduction 
and Limitation of Armaments. The following states are considered: Bel- 
gium, United Kingdom, Czechoslovakia, Denmark, France, Germany, 
Italy, Netherlands, Norway, Poland, Sweden, Switzerland, Russia, and 
the United States. The volume opens with a general introduction explain- 
ing the scope and method of the study. Thereafter, the material relating 
to each state is given separate treatment, including, first, a summary, and 
second, extracts from legislation and regulations. An examination of these 
data reveals a steady trend toward systems of public control of the arms 
and explosives industry and trade, more especially since the World War. 
Furthermore, the tendency may be towards the nationalization of these 
sectors of the national economies. Aside from Russia, which has national- 
ized all industry, much progress in this direction has been made by France, 
Switzerland, and Norway, and somewhat less by the United States. The 
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degree to which nationalization has been achieved in Germany and Italy 
is not made clear, although it would appear that in Italy the government 
is gradually buying shares in the munitions industry. Stringent control 
both of manufacture and of trade does not, unfortunately, indicate any 
keen desire on the part of the Great Powers actually to limit and reduce 
armaments. On the contrary, it seemsto be related, first, to vast increases 
in national armaments, and second, to a desire to use such control in the 
field of foreign policy. That the whole situation is becoming more, not 
less, dangerous and chaotic is illustrated by the Norwegian law forbidding 
exports of armaments to any but lawful governments, ard by the Danish 
regulation refusing export licenses “if the war materials are intended for 
a country which is at war or in circumstances threatening war” (p. 68). 
That the whole prospect is gloomy does not detract from the value of this 
collection of information—CuarLes A. Timm. 


Thorsten V. Kalijarvi, of the University of New Hampshire, notes that 
his book, The Memel Statute; Its Origin, Legal Nature, and Observation to 
the Present Day (Robert Hale Ltd., pp. vi, 256, 10s. 6d.) was written in 
1935, but it was not published until last year. Subsequent events did not 
necessitate a drastic revision of the text, although they affected somewhat 
the author’s general conclusions. The main account begins with the deci- 
sion of the Powers in 1919 to take from Germany the Memel territory 
which for more than five hundred years had been an uncontested part of 
Prussia. The majority of the population was then, and is still, sympathetic 
to union with Germany. The successive governmental régimes under the 
control of the Allied Powers, but really under the domination of France, 
are described. Both Poland and Lithuania had their eyes on the territory, 
and it became a counterpart of disputed Vilna. The author examines in 
chronological order the various draft conventions for a governing statute 
discussed between the Allied Powers and Lithuania after the latter’s 
coup in 1923. Finally, a special commission headed by Norman Davis was 
able in 1924 to bring about a settlement. Much of this ground is covered 
a second time in a discussion of the evolution of each separate article of 
the final.statute. After rejecting a host of classifications, i.e., whether 
Memel is a state, autonomous province, Staaisfragment, etc., the author 
concludes that it is an autonomous territory. In an all too short conclud- 
ing chapter, he makes note of the countless disputes between the Memel- 
landers and the Lithuanian government, their appeals to the League and 
to the Permanent Court of International Justice. The situation as it is 
now is clearly untenable. Before it can be changed, a decision must be 
made as to whether the present régime is to be but a stopgap to complete 
eventual absorption into Lithuania, or whether autonomy was intended 
“to preserve permanently the people of the territory in the enjoyment of 
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their language, religion, culture, and other rights.” Above all, it should be 
decided whether the League is or is not a protector of Memel autonomy. 
There is a good bibliography, but in view of the often detailed geographi- 
cal references at least one sketch map should have been included.—E. C. 
HELMREICH. 

At seven o'clock on the evening of March 11, 1938, Eugene Lennhoff, 
editor of the Vienna Telegraph, slipped into a car waiting at a side en- 
trance to hig office as a detachment of triumphant National Socialists 
entered the front door to seize editorial control. A few hours later, he had 
crossed the Hungarian frontier and thus escaped whatever fate the Nazis 
had intended for outspoken enemies of Anschluss. As a partial conse- 
quence, a stirring, microscopic record of what a competent Viennese 
journalist saw, heard, and felt on that fateful day is now available in The 
Last Five Hours of Austria (Frederick A. Stokes Co., pp. xxi. 269, $2.50). 
In addition, the author includes a transcription of daily notes for the four- 
week period from the Berchtesgaden meeting of February 12 to March 11. 
Although much of what transpired in government, diplomatic, and party 
circles must still remain Viennese hearsay, Lennhoff’s direct testimony 
represents important documentary material for any study of this mo- 
mentous political episode. Outstanding fragments of Lennhoff’s evidence 
are: Schuschnigg was cunningly allowed to examine scheduled plans for 
the German invasion while waiting in an ante-room for Hitler at Berch- 
tesgaden—plans which fully corroborated those previously seized by 
Viennese police in Austrian Nazi headquarters; Schuschnigg erred griev- 
ously in delaying too long propitiation of the shattered Social Democratic 
remnants; the Austrian police were fatally handicapped in dealing with 
any political emergency after February 12 because they ‘served two 
masters—Schuschnigg and Seyss-Inquart; only about one-fourth of the 
Austrian population were Nazi sympathizers, but their organization was 
perfectly geared and disciplined; the Austrian army was powerless (with- 
out foreign aid) to resist a German invasion on March 11 because of the 
synchronized movements of the Austrian Nazis directed at strategic cen- 
ters of control within the country. An additional odd item: at 10:30 that 
night was scheduled a radio performance of a musical pot-pourri entitled 
“That Happens Only in Vienna!”—Wiiiiam P. MADDOX. 


International Trade and Finance (Ronald Press, pp. 526, $4.00), by 
John Parke Young, is designed as a textbook for use in courses where the 
problems of both trade and finance are covered in one semester. The at- 
tempt to cover both subjects within the allotted pages naturally limits the 
adequacy of treatment of either of them, although the elementary and 
general principles of foreign trade and international finance are discussed 
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satisfactorily. In those institutions where advanced work is given in in- 
ternational trade and also in international finance, the book will be of 
very limited usefulness. Too much of its content is devoted to elementary 
discussion of material which students have opportunity to master in be- 
ginning courses in economics. For purposes of advanced courses, such 
elementary material should be covered briefly and more,space allotted to 
the discussion of the complex problems invélved in international economic 
relations. The volume does not, add particularly to our knowledge of in- 
ternational economic and financial affairs. Its main merit lies in the suc- 
cess with which the author accomplishes his purpose “to present as 
simply as possible the economic and financial principles underlying inter- 
national affairs, together with facts and descriptive material necessary to 
an understanding of internationa] economic developments.” This feature 
of the volume will make it useful to the layman and uninitiated student, 
who will find the simplicity and clarity of presentation a great aid in 
facilitating an understanding of this phase of economics.—Natuan L. 
SILVERSTEIN. 


Timely indeed is Our Trade With Britain (New York: Council on For- 
eign Relations, pp. x, 129, $1.50), by Percy Wells Bidwell, professor of 
economics at the University of Buffalo and for many years economist 
with the United States Tariff Commission. Prepared under the direction 
of a distinguished committee of Council experts, the book presents suc- 
cintly a résumé of the trade of the United States with the United King- 
dom and the British Empire in recent years, the tariff and commercial 
policies of the two countries, and the bases for the reciprocal tariff agree- 
ment now in process of negotiation. A successful agreement will probably 
necessitate some modification of the Ottawa system of imperial prefer- 
ential tariffs to facilitate access of the products of American extractive 
industries to English markets, and a reduction of tariffs affecting our 
heavily protected manufacturers, and particularly those on raw wool and 
woolens (ghosts of Schedule K!). In spite of the fact that the Hull pro- 
gram has thus far merely “nibbled” (p. 48) at the American protective 
system, Professor Bidwell voices high praise for it as representing “‘the 
only substantial attack launched since 1914 on the barriers to interna- 
tional trade” (p. 48). Nineteen concise tables scattered through the text, 
eight fuller tables gathered together in an appendix (pp. 105-117), and 
a selected bibliography of British and American governmental and other 
publications (pp. 119-124) enhance the value of this estimable, clear- 
headed study.—Henry 8. REIFF. 


The July, 1928, number (Vol. 198) of the Annals of the American Acad- 
emy of Political and Social Science contains nineteen short papers deliv- 
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ered at the 42nd annual meeting of the Academy and edited by Ernest 
Minor Patterson under the title of “Present International Tensions” (pp. 
j--142). Several papers, in each case, deal with the doctrine of self-suffi- 
ciency; trade barriers, with special references throughout to the Hull trade 
agreement program; “the haves and the have-nots” ; population pressure; 
and propaganda. One paper each istdevoted to the relation of the League 
to the Spanish civil war, and Of the United States to the other American 
republics and to the Philippines. At a time when the presses of the coun- 
try are loosing so much hysterical clap-trap and scavenged gossip about 
the international scene, these sober, dispassionate, authoritative discus- 
sions of the abiding problems which disturb our peace are doubly wel- 
come. Most of the papers, of course, present materials and views familiar 
to the specialist, but enhanced by incisive critical analysis and expert 
judgment. Perhaps the most distinctive contribution is Ellsworth Hunt- 
ington’s paper, accompanied by geographic charts, on “Agricultural Pro- 
ductivity and Pressure of Population.” Among the contributors are sev- 
eral who have rendered, or are now rendering, national public service.— 
Henry S. REIFF. 


International Studies in Modern Education (Oxford University Press, 
pp. xvi, 309, $5.00) results from a survey undertaken by Mr. 8S. H. Bailey 
at the invitation of the League of Nations Committee on Intellectual Co- 
operation. In the book the author presents an accurate account of post- 
war provisions made for research and objective study of international re- 
lations by the educational systems of the most important states of the 
world. The information set forth has been assembled from many sources, 
chief of which are the national reports received by the League of Nations 
Committee on Intellectual Coöperation. The author’s examination of the 
subject proceeds on three main lines: first, the present status of the study; 
second, the obstacles encountered in its further extension; and third, cer- 
tain suggestions as to the scope and form which it might suitably take at 
the different levels of education. Mr. Bailey finds that countries differ 
greatly in the position given to international subjects and in the manner 
of presenting them. In general, opportunities for the scholar are best in 
the United States. As to methods of study, three types are in vogue: the 
American, emphasizing the accumulation of facts; the French, stressing 
interpretations; and the British, which maintains a midway position. The 
author is not guilty of advocating instruction in international relations 
for the purpose of inculcating any particular set of ideas. Very wisely, he 
regards the subject as one to be treated objectively with the aid of all 
pertinent disciplines—Norman L. Hin. 


Although much of the information given is based on hear-say and hur- 
ried impressions, Oscar I. Janowsky’s People at Bay (Oxford University 
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Press, pp. 193, $1.75) is a very useful discussion of the Jewish problem in 
Eastern and Central Europe, and particularly in Poland and Rumania, 
where the vast majority of the Eastern Jews (exclusive of Russia) are 
concentrated. The evidence that went into the making of this study con- 
sists in largest measure of personal observation and of “material secured 
in interviews with men and women who cannot be named.” Documenta- 
tion has therefore been reduced to a minimum. The problem is approached 
within the framework of the general political and economic situation. 
Among the causes of anti-semitism, the author includes heritage of the 
past, middle-class nationalism, the world economic depression, the Jew 
as scapegoat, the effect of German Naziism, and weakness and isolation 
of the Jews. Much space is allotted to “solutions,” although one gets the 
impression that no solution is possible in the near future. The little vol- 
ume is compact, convenient, and useful for checking contemporary events 
that are continually coming up in the daily news.—J. S. ROUCEK. 


In the second edition of his The Law of Nations (World League for 
Permanent Peace, pp. xxiii, 640), Marcellus Donald A. R. von Redlich 
combines a legalistic treatment of such subjects as sovereignty and state 
equality with the optimism of a “sane pacifist.” The organization of the 
book is quite different from that of the usual text on international law. 
There is, for example, a chapter on powers of Congress and one on amend- 
ments to the United States Constitution. More than a third of the volume 
is given to diplomatic and consular relations, and is based largely on well- 
known writers. With respect to existing international organizations, 
the author finds “not justified” the “erroneous” and “rather misleading” 
opinions that the League of Nations has been ineffective (p. 504). He 
submits that the League, the Permanent Court of International Justice, 
and the Permanent Court of Arbitration “represent to-day helpful unity 
as well as assure impartiality and justice” (p. 512), and concludes that 
the International Labor Organization has made “a most marvelous record 
in every respect” (p. 516).—Rosert R. WILSON. 


Recent developments in Hispanic America have necessitated revision 
and enlargement of texts dealing with its history. Graham Stuart, in the 
third edition of his Latin America and the United States (Appleton-Cen- 
tury, pp. 513, $4.00), has gone further. Not only has he included develop- 
ments as recent as the Mexican oil expropriation of March, 1938; he has 
thoroughly revised and expanded the portions dealing with the first fifty 
years of independence by making extended use of Manning’s Diplomatic 
Correspondence of the United States: Inter-American Affairs, 1831-1860, 
now in its ninth volume. Much more could be said in praise of the book. 
It does fail, however, in one respect: no clear picture is given of the de- 
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velopment of relations with Hispanic America as a whole; instead, each 
region is treated as though it were a separate entity. Some countries too, 
notably Paraguay, are badly neglected—L. W. BEALER. 


POLITICAL THEORY AND MISCELLANEOUS 


Dare We Look Ahead? (Macmillan Co., pp. 190, $2.00), by Bertrand 
Russell and others, gives us*six stimulating essays based on the Fabian 
Society lectures for 1937. In discussing ‘Science and Social Institutions,” 
Russell says that the outstanding fact is the increase in “the manipulative 
powers of sciente,” along with the*increased power of government to do 
the manipulating. The major question, therefore, becomes that of whether 
government shall be democratic or authoritarian. Which kind will prevail, 
“it is impossible to guess.” In the international field, as a result of in- 
creasingly destructive wars, he foresees world government under a single ° 
world state with a monopoly of armed power. Vernon Bartlett, writing 
on “The War Horizon,” thinks war will not come in the near future, the 
reasons being, chiefly, the rearming of Britain and the probability that 
if Hitler risks new adventures he will have trouble at home as well as 
abroad. G. D. H. Cole writes convincingly of the “twist in the economic 
system” involved in intensive war preparations, and emphasizes the 
point that although rearmament brings about fuller employment during 
the “first phase,” which involves providing new capital and plant for the 
production of munitions, nevertheless, when the “factory-building stage” 
is passed and the “second phase” arrives, the danger of a slump will have 
to be faced. Sir Stafford Cripps fears rearmament unless the working class 
is in control of the government, and thinks that the class struggle “‘is the 
most real and substantial factor in politics ... today.” In perhaps the 
most meaty and suggestive essay, Herbert Morrison writes in a realistic 
vein on the past and future of socialization in Great Britain. He argues 
that the program of the British Labor party must be conditioned by the 
fact that “the British are not likely to vote for nationalization of every- 
thing forthwith....” The Socialist minister of the future must be a 
business man with a business head. Furthermore, no hard-and-fast pat- 
tern should be followed in establishing socialized institutions. Compensa- 
tion is preferable to confiscation, on grounds of expediency rather than 
morality. Harold J. Laski closes the symposium with a timely warning of 
the need for tolerance in an era when all traditional institutions and 
values are being called into question. All of the essays bear significantly 
upon the current social scene—G. BERNARD NOBLE. 


History of the Former Han Dynasty, by Pan Ku, Volume I, “The Im- 
perial Annals,” Chapters I-V, translated by Homer H. Dubs (Waverly 
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Press), is the first volume of a projected five-volume set, comprising three 
volumes of translation, one’ volume containing a history of the author, 
some notice of the Chinese commentators on the work, and similar ma- 
terials, and lastly, an onomasticon or glossary. Dr. Dubs carried on his 
labors as a part of the program of the American Council of Learned 
Societies to make translations of the Oriental classics avajlable in Western 
languages. The project was financed by the Carnegie Corporation. The 
student who lacks knowledge of the written language of China must per- 
force depend upon translations, and upon the worth of these*translations 
depends the interpretation which the Student gives to the facts contained 
in the original work. Dr. Dubs has admirably performed his task in giving 
a good translation. He has retained the flavor of the original Chinese, but 
nevertheless, by the judicious interpolation of the phrases and ideas which 
were left out of the original work because they were understood by the 
Chinese reader, he has made a smooth, easily read translation. Copious 
footnotes furnish the explanation for the interpretations given to the text, 
and, surprisingly enough, does not detract from the reading of the finished 
product. No student who desires to know the background of Chinese 
history, and who cannot read the originals, can afford to be without these 
volumes as they appear. It is a laudable task to attempt to fill the gaps in 
the English translations of the Chinese classics, a lack made still more 
noticeable by such translations in French as Edouard Chavanne’s Le 
Memoire Historique de Se-Ma-Ts’ien—a work now unfortunately too 
difficult and expensive for the ordinary reader to obtain—ANprew E. 
Nuguist. 


The Public Assistance Worker (Russell Sage Foundation, pp. 224, $1.00), 
edited by Russell Kurtz, contains six chapters by as many writers, de- 
signed for the use of inexperienced relief workers. The essays include dis- 
cussions of what public assistance is, who shall be granted public aid, 
problems of medical care, and methods of dealing with people in need. 
In a chapter entitled “Dealing with People in Need,” Margaret Rich, of 
the Family Welfare Association of America, has presented an excellent 
statement of the purposes and methods of the case-worker in the field of 
public assistance. Among the long-range questions of policy, according to 
Arthur Durham, are: the place of category relief in the public assistance 
picture, the kind of organization desirable for administering public as- 
sistance, and the relation of adequate assistance to taxation. There are 
two striking emphases in the book: (1) only by the individualization of 
humans in need can the granting of public assistance be made effective; 
and (2) only as the community, largely through the interpretation of 
public assistance workers, understands the needs of relief recipients will 
reactionaries on the right and radicals on the left be restrained from in- 
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sisting upon unsound policies. The book has value both for the uniniti- 
ated relief worker and for the uninformed public-—HE en I. CLARKE. 

Ever since the publication of the first edition in 1875, Maxwell on the 
Interpretation of Statutes has ranked as the authoritative treatise on this 
subject. The eighth edition (Londdén: Sweet and Maxwell, pp. exii, 381), 
by Sir Gilbert Jackson, brings this great law-book up to date, but, like 
all prior editions preserves the original arrangement and general method 
of treatment. As Sir Peter Maxwell said in the original edition: “Its ob- 
ject is to present in some order thé leading principles which govern our 
courts in the interpretation of statutes, with illustrations of their applica- 
tion selected as much as possible from recent decisions, in the hope that 
it may be useful not only to the legal practitioner, but to the numerous 
unprofessional authorities ...on whom the task of construing statutes 
is imposed with increasing frequency.” Because this method is still being 
followed, “Maxwell” remains a book of great value to American students 
of legislation, although it deals primarily with the interpretation of 
statutes in England and the British Dominions, with citations to Ameri- 
can cases only in footnotes—Epwin E. WITTE. 


In Right and Wrong of Labor Relations (University of California Press, 
pp. 86, $1.00), William N. Leiserson has drawn upon a wealth of informa- 
tion gleaned from study and experience to dispel some of the myths of 
labor relations current among orthodox economists, labor-baiting editors, 
and self-righteous industrialists “to whom God in his infinite wisdom has 
given the control of the property interests of this country.” Instead of an 
abstract labor problem, created, and subject to solution, by economic law, 
Mr. Leiserson sees a host of psychological and social problems arising 
from the complex relationships inherent in a highly regimented industrial 
army. Much of the “wrong” in labor relations is attributed to industrial- 
ists who violate the legal right of labor to organize and to bargain col- 
lectively, thereby giving rise to organization strikes, the most common 
type since 1933. The author discusses the responsibility of labor unions 
and closes by outlining a program for government in labor relations.— 
Rosert J. Harris, JR. 


In her James Wilson and the Natural Law Basis of Positive Law (Ford- 
ham University Press, pp. 40, $0.75), May G. O’Donnell has done her 
subject injustice. To establish the thesis that Wilson’s political philosophy 
was more penetrative—and more Thomist—than has usually been stated 
demands fuller treatment than the pamphletary, and deeper considera- 
tion than is shown here in the almost exclusive reliance upon excerpts 
from Wilson’s published writings. And to contend that, apart from Wil- 
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son, “throughout the English-speaking world, the idea of obligation in the 
political field was as strange as a fall of snow in the tropics” (p. 18) shows 
unwarranted neglect, of contemporaneous political literature. Perhaps 
Wilson’s originality has been underestimated, but proof thereof requires 
much more than is presented in this sketchy brochure.—ALLAN F. 
SAUNDERS. % 


. 
e 


Everyone would probably agree that unselfish and enlightened citizens 
are the only sound basis for popular government. How to be ù Responsible 
Citizen (Association Press, pp. x, 20$), by Roy V. Wright and Eliza G. 
Wright, is intended as a handbook to guide citizens in doing their “duty.” 
A superficial examination of representative democracy, suffrage, and 
the effect of the machine age on.government sets a background against 
which are painted the things a citizen should do—register, join a party, 
vote, study political leaders and learn how to control them, ete. The book 
includes a bibliographical index and a subject index. Although it contains 
little that is new or original, there are suggestions at the end of the chap- 
ters which should be useful in secondary schools as well as in institutions 
of higher learning, especially in courses in civics, citizenship, and political 
parties. Ropert W. McCuttocg. 


The gathering of people in urban areas presents many social, political, 
and economic problems. In Urban Sociology (Macmillan Co., pp. xvi, 742, 
$3.75), E. E. Muntz treats some of tle more important social problems 
arising from the growth of cities, such as the readjustment of rights, 
duties, and personal freedom where people live together in compact com- 
munities. Communal responsibility, which is met by governmental action, 
is discussed for four important problems which must be met in cities, 
namely, housing, health, education, and recreation. While the approach 
to these problems is primarily sociological, the book will be of interest 
to the political scientist and all other persons who are concerned with the 
problems presented by urbanization —CHarLes M. Knerer. 
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. Austria infelix. Sir Charles Petrie. Quar. Rev. July, 1938. 
. Economic consequences of the anschluss. Arnold Lair. Contemp. Rev. 
July, 1938. 
. The truth about the anschluss. “Genevan.” Pol. Quar. July—Sept., 























1938. 
. The cemetery of Europe. M. W. Fodor. Atlan. Mo. Aug., 1938. 
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vs . The Austrian republic; an obituary. Sigmund Neumann. Va. Quar. 

Rev. Summer, 1938. 

Balance of Power. The grouping of the powers. G. P. Gooch. Contemp. Rev. 
Aug., 1938. 

Balkans. The Balkan barrier. Nestor. Fortnightly. Aug., 1938. 

British Empire. Some problems of imperial strategy. Victor W. Germains. Nat. 
Rev. June, 1933. . 
. The Cardwell system and India. Sir Charles Harris. Nine. Cent. Aug., 





1938. 

` British Foreign Relations. Die geistigen Grundlagen der englischen Aussen- 
politik. Karl Heinz Pfeffer. Berliner Monatshefte. June, 1938. ° 
. France and Mr. Chamberlain” policy. Pertinax. Fortnightly. July, 





1938. 





. Germany and England. H. P. Greenwood. British policy eng Czecho- 
slovakia. S. G. Duff. Contemp. Rev. July, Aug., 1938. 

. The tory policy of peace. H» N. Brailsford. Pol. Quar. July-Sept., 1938. 
Canada. Canada in world affairs. James F. Green. For. Policy Rep. July 1, 1938. 
. Carada’s Pacific defence program. M. A. Earle Kelly. Nat: Rev. July, 








1938. 





. Purposes of our national defence. Edgar McInnis. Dalhousie Rev. 
July, 1938. 

Claims. Diplomatic claims against the soviets, 1918-1938. Alexander N. Sack. 
N. Y. Univ. Law Quar. Rev. May, 19388. 
. Spezial Mexican claims. L. W. McKernan. Am. Jour. of Int. Law. July, 





1938. 

Collective Security. Les expériences des derniéres guerres et leur application au 
problème de le sécurité collective. Eric de Virgin. New Commonwealth Quar. 
June, 1938. 

Colonies. Le réle des colonies dans le commerce extérieur de la France. Auguste 
Brunet. Rev. Pol. et Parl. June, 1938. 

Consuls. Les fonctions des consuls en matirée d’assurance sociales. R. A. 
Méall. Rev. Gèn. de Droit Int. Pub. Mar—Apr., 1938. 

Czechoslovakia. Le problème tchécoslovaque. Jean-Pierre Gérard. Rev. Pol. et 
Parl. June, 1933. 

. Czechoslovakia; the key to the Danubian basin. Hubert Ripka. 
Slavonic Rev. July, 1938. 

. The Sudetenland. George Glasgow. Contemp. Rev. July, 1938. 

. Czechoslovakia and her future. Elizabeth Wiskemann. Czechoslovakia’s 
- military strength. Jonathan Griffin. Nation and state. C. A. Macartney. Fortnightly. 
July, Aug., 1933. 

Danzig. The free city of Danzig; a noble experiment? John B. Mason. World 
Affairs Interpreter. Summer, 1938. 

Europe. Reflections on the European situation. A. L. Rowse. Pol. Quar. July- 
Sept., 1938. 

Far East. The breakdown of the Washington treaties and the present Sino- 
Japanese conflict. George W. Keeton. New Commonwealth Quar. June, 1938. 

. The test of Japan’s economic strength. Shigeyoski Hijikata. New far 
eastern diplomacy. Hotsumi Ozaki. The nation mobilizes. Mitsu Kohno. Contemp. 
Japan. June, 1938. 

. Rising sun; falling profits. Owen Lattimore. Atlan. Mo. July, 1938. 

. Telecommunications of China with foreign countries. Alec T. Rizon. 
Pub. Opinion Guar. July, 1938. 
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. British interests in China. Edwin Haward. Quar. Rev. July, 1988. 

. India and the far eastern conflict. Edwin Haward. China’s staying 
power. C. K. Young. Shanghai; its problem and its future. E. H. Anstice. Asiatic 
Rev. July, 1938. 

. Shanghai’s worst crisis. Norman D. Hanwell. Far Eastern Survey. 
July 27, 1988. 

. China and communism. Kranz Michael. Japan’s war of conquest. A. 
Morgan Young. Contemp. Reve July, Aug., 1938. 

. A French view of the situation in the far east. M. E. Dennery. Int. 
Affairs. July-Aug., 1938. 

. Bhe policies and interests of Great Britain and Holland in the far east. 
Lennox A. Mills? Am. Pol. Sci. Rev. Alig., 1938. 

. The strategy of the China campaign. Herbert Rosinski. Fortnightly. 
Aug., 1938. 

e Japan in China. Claude A. Buss. World Affairs Interpreter. Summer, 
1938. . 

France. Le vrai problème de la sécurité française. crx. La politique des grands 
travaux et le renouvellement de la flotte marchande. René La Bruyère. Rev. Pol. et 
Parl. July, 1938. 

. The paradox of France. George Slocombe. Atlan. Mo. Aug., 1938. 

Frontiers. The fluctuating frontiers of central Europe. F. J. C. Hearnshaw. 
Nat. Rev. July, 1938. 

Germany. Swastika over the Andes. Carleton Beals. Harper’s. July, 1938. 

Inter-American Relations. The first inter-American radio conference. F. J. 
Hernández. Building commercial peace. A. Hatvany. Bull. Pan. Am. Union. June, 
July, 1938. 

International Labor Organization. The first session of the permanent agricultural 
committee. Int. Labour Rev. June, 1938. 

. What hours to work? Smith Simpson. Am. Labor Legis. Rev. June, 





























1938. 





. The I.L.O. month by month. Smith Simpson. U. S. senate ratifies five 
I.L.O. treaties. Paul Scharrenberg. Am. Federationist. June, July, 1938. 
International Law. The jurisdiction of British courts over foreign sovereigns, 
A. B. Keith. Jurid. Rev. June, 1938. 
. Questions of state succession raised by the German annexation of 
Austria. James W. Garner. Twelve case-books on international law. Manley O. 
Hudson. Diversion of waters affecting the United States and Canada. James Sim- 
sarian. Am. Jour. of Int. Law. July, 1938. 
. La théorie bolehéviste du droit international public. Joseph Florin. La 
doctrine nationale-socialiste du droit des gens. Eduard Bristler. Rev. Int. Théorie 
Droit. Vol. 12, no. 2. 1938. 
International Relations. La crise de la vie internationale et les grands problémes 
internationaux. Alejandro Alvarez. Rev. de Droit Int. Jan.—Mar., 1988. 
International Trade and Finance. Avantages que présenterait pour la prospérité 
du monde le retour à la liberté des échanges entre les nations. Mounir Habachi. 
L’Egypte Contemp. Nov.—Dec., 1937. 
—. Les relations commerciales franco-brittanniques. E. Gauchére. Le com- 
merce extérieur de la France en 1937. E. Rouland. Le rapport de M. Van Zeeland 
sur la réduction des obstacles au commerce international. P. Van Zeeland. Jour. des 
Economistes. Jan.-Feb., 1938. 
. Est-il possible de démobiliser l’économie des pays autarciques? Jean 
Meynaud. Sciences Pol. June, 1938. 
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. Japan purchases in the American economy. Eliot Janeway. Japan’s 
position in international payments. W. S. Hunsberger. Philippine industries today 
and tomorrow. Catherine Porter. Far Eastern Survey. June 1, 15, 29, 1938. 
. Foreign bond-holdings in the United States. J. R. Clark, Jr. “Am. Jour. 
of Int. Law. July, 1938. 
. The market for Danubian and Balkan produce. B. S. K. Bull. of Int. 
News. July 16, 1938. ° 
. Recent publications in the field of imternational e¢onomic relations. 
J. Anton de Haas. Harvard Bus. Rev. Summer, 1938. 

League of Nations. Contribution à l’étude de la révision juridico-technique du 
statut de la S. D. N. (concluded). H. Kelsen. Rev. Gén. de Droit Inf. Pub. Mar.— 
Apr., 19388. 














. The league of DANON; what it is today, J. 8. Roucek. Social Sci. July, 
1938. 





. League publicity; cause or effect of leigi failure? Pitman B. Potter. 
Pub. Opinion Quar. July, 1938. s 
. Le conflit sino-japonais devant la société des nations. Hans Herz. Rev. 
Droit Int. et Légis. Comp. Vol. 19, no. 2. 1938. 

Mandates. Une contribution au problème de la nature juridique du mandat 
international. Hugo Marz. Rev. Droit Int. et Légis. Comp. Vol. 19, no. 2. 1938. 

Minorities. Minorités du proche-orient. F. DeRichemont. Rev. Pol. et Parl. 
June, 1938. 

Monroe Doctrine. Redefining the Monroe doctrine. Phillips Bradley. Events. 
Aug., 1938. 

Near East. The question of Alexandretta. Philip P. Graves. Nine. Cent. Aug., 
1988. 








. Turkey’s claim to Alexandretta. W. W. White. Events. Aug., 1938. 

Neutrality. Symposium on neutrality legislation. Æ. M. Borchard, P. C. Jessup, 
and E. D. Dickinson. Am. Law School Rev. Apr., 1938. 
. Theodore Roosevelt and American neutrality. Russell Buchanan. Am. 
Hist. Rev. July, 1988. 
; . Vélkerrechtliche Neutralität und vélkische Totalitét. Carl Schmitt. 
Monatshefte f. Auswärtige Politik. July, 1988. 
. La néo-neutralité. Georg Cohn. Rev. Droit Int. et Légis. Comp. Vol. 19, 
no. 2. 1938. 

Palestine. Palestine; a rational view. A. N. Awab Zada. Contemp. Rev. July, 
1938. 

Piracy. Piraterie et reconnaissance internationale. J. Mirwart. Rev. Droit Int. 
et Légis. Comp. Vol. 19, no. 2. 1938. 

Plebiscites. The plebiscite and peaceful change. Sarah Wambaugh. New Com- 
monwealth Quar. June, 1938. 

Poland. Polish foreign policy. Kazimierz Smogorzewski. Contemp. Rev. July, 
1938. 














. Poland’s foreign relations, III. K. Smogorzewski. Slavonic Rev. July, 
1938. 





. Poland’s foreign relations. H. P. S. Matthews. Fortnightly. Aug., 1938. 

Raw Materials. Asiatic Russia; storehouse of mineral wealth. Kathleen Barnes. 
Far Eastern Survey. July 18, 1938. 

Rome-Berlin Axis. The Rome-Berlin-Tokyo axis. Hikomatsu. Kamikawa and 
William H. Chamberlin. Contemp. Japan. June, 1938. 

Spain. The naval side of the Spanish war. W. V. Emanuel. Fortnightly. July 
1938. 
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. Is Spain done for? F. M. Hasbrouck. So. Atlan. Quar. July, 1938. 
. Que pensent les Espagnols de leur guerre civile? R. Bouvier. Rev. Pol. et 
Parl. July, 1938. 
. La non-intervention en Espagne, I. Charles Rousseau. Rev. Droit Int. 
et Légis. Comp. Vol. 19, no. 2. 1938. 

Trade Agreements. The objectives of the trade agreements program. Francis B. 
Sayre. Bankers’ Mag. July, 1988. . 

War and Peace. Wars in Spain and China. Miles. Nat. Rev. July, 1938. 
. The causation and control of war. Quincy Wright. A neglected factor of 
war. Pitirim A. Sorokin. Am. Sociological Rev. Aug., 1938. 

War Delfts. The war debt problem and a solution. J. H. Landman. World 
Affairs Interpretér. Summer, 1938. ig 


JURISPRUDENCE 
$ Books 


Abrahams, G. The law affecting policesand public. Pp. 215. London: Sweet & 
Maxwell. 1988. 

Annales de V’institut de droit comparé de l’université de Paris, III. Pp. 315. 
Paris: Sirey. 1938. 

Annual survey of English law, 1987. Pp. 419. London: Sweet & Maxwell. 1938. 

Barbey, Jean-P. Le conflit des lois en matière de contrats dans le droit des 
Etats-Unis d’Amérique. Pp. 360. Paris: Rousseau. 1938. 

“A Barrister,” Justice in England. Pp. 288. London: Gollanez. 1938. 

Batiffol, H. Les conflits de lois en matiére de contrats. Pp. 490. Paris: Sirey. 
1938. 

Brdgger, Ernst. Der Notstand im schweizerischen Strafrecht. Pp. 167. Aarburg: 
Humm. 1988. i 

Brill, Jeanette G., and Payne, Enoch G. The adolescent court and crime preven- 
tion. Pp. 243. N.Y.: Pitman. 1938. 

Cantor, Nathaniel. Crime. 2nd ed. Pp. 49. Chicago: Univ. of Chicago Press. 
1938. 

Cheatham, Elliott E. Cases and other materials on the legal profession. Pp. 576. 
Chicago: Found. Press. 1988. 

Civil rights vs. Mayor Hague. Pp. 31. N.Y.: Am. Civil Liberties Union. 1938. 

Cosentint, Francesco. Code international de l'aviation. Pp. 220. Paris: Marchal 
et Billard. 1938. 

Elkin, Winifred A. English juvenile courts. Pp. 324. London: Kegan Paul. 
1938. 

Garnier, André. Le délit d’exercice illégal de la médecine. Pp. 298. Paris: Domat- 
Montchrestien. 1938. 

Gilles, A. La presse devant le jury. Pp. 464. Paris: Pedone. 1938. 
, Herbert, A. P. Uncommon law. Pp. 320. Garden City (N.Y.): Sun Dial Press. 
1938. 

Héré, Frédéric d’. Des problèmes posés par la qualification des rapports juri- 
diques en droit international privé. Pp. 158. Paris: Domat-Montchrestien. 1938. 

Hoffmann, Walter. Das Schiedsrichteramt. Pp. 46. Dresden: Dittert. 1938. 

Huschens, Werner. Die unterlassene Hilfeleistung im nationalsozialistischen 
Strafrecht. Pp. 97. Speyer a. Rh.: Pilger-Druckerei. 1938. 

Jacomet, G. Les grands arréts de la jurisprudence criminelle. Pp. 352. Paris: 
Domat-Montchrestien. 1938. 

Kruedener, Olaf Baron von. Die Zensur im deutschen Verwaltungsrecht unter 
Berücksichtigung des kanonischen Rechts. Pp. 191. Berlin: Ebering. 1938. 
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Lysing, Henry. Men against crime. Pp. 274. N.Y.: David Kemp & Co. 1938; 

Mannheim, Joseph. Das Strafregister und die Rehabilitation nach schwei- 
zerischem Recht. Pp. 125. Bern u. Leipzig: Haupt. 1937. 

Mast, Karl. Das richterliche Priifungsrecht im national-sozialistischen Staat 
unter bes. Beriicks. der Rechtsprechung. Pp. 165. Schwenningen a. N.: Kuhn. 
1937. 

Masters, David. Crimes of the high seas. New ed. Pp. 280. London: Eyre & 
Spottiswoode. 1938. ° 

Meierhof, Henri. La portée des RE A PE en droit international privé. 
Pp. 238. Paris: Domat-Montchrestien. 1938. 

Niboyet, J. P. Traité de droit international privé frangais. Pp. 639. Paris: 
Sirey. 1938. ` 

Quentin, Leopold H.-G. Die Behandlung der jungen Rechtsbrecher im Alter von 
17 bis 23 Jahren in England unter bes. Beriicks. des Borstal-Systems. Pp. 80. 
Heidelberg: Winter. 1937. s 

Read, Horace E. Recognition and enforcement of foreign judgments in the 
common law units of the British commonwealth. Pp. 385. Cambridge (Mass.): 
Harvard Univ. Press. 1988. 

Reu, Fritz. Die staatliche Zuständigkeit im internationalen Privatrecht. Pp. 
214. Marburg: Elwert’sche Verlbh. 1938. 

Riasanovsky, V. A. Chinese civil law, 1938. Pp. 310. London: K. Paul. 1938. 

Rolland, Louis. Précis de droit administratif. Pp. 654. Paris: Dalloz. 1938. 


Articles 


Administration of Justice. The Maryland speedy judgment acts. M. L. Pittman. 
Md. Law Rev. June, 1938. 

. Why misadminister justice? Edward Winterer. Calif. State Bar Jour. 
June-July, 1938. 

Air Law. Legal restrictions on the contents of broadcast programs. L. G. 
Caldwell. The problem of interstate air commerce casualties. L. R. Fike. Proprietary 
interests in radio programs; recent development. Louis Nizer. Air Law Rev. July, 
1938. 

Arbitration. Arbitration under Maryland law. James M. Mullen. Md. Law Rev. 
June, 1938. 





Bar. The pros and cons of an integrated bar; a symposium. Herbert Harley and: 


Others. Law Society Jour. May, 1938. 
. Attorney fees. Ira W. Jayne. Mich. State Bar Jour. June, 1938. 
. About law and lawyers. Albert J. Harno. Unauthorized practice of law 
in Colorado. J. V. Schaetzel. Law aptitude test. M. L. Ferson. Commercial Law 
Jour. June, 1938. 
. Corporate capacity to practice law; a study in legal hocus pocus. H. H. 
W. Lewis. Md. Law Rev. June, 1938. = 
. The lawyer’s part in social change. A. A. Berle, Jr. A new society and 
an old calling. Arthur E. Sutherland, Jr. Cornell Law Quar. June, 1938. 
. The lawyer and the public; an A.A.L.S. survey. Charles E. Clark and 
Emma Corstvet. Yale Law Jour. June, 1988. 
. Unlawful practice by collection agencies. A. G. Bailey. Calif. State 
Bar Jour. June-July, 1938. 

Blood-Grouping Tests. Blood-grouping tests and their relationship to the law. 
Herbert B. Galton. Ore. Law Rev. Apr., 1938. 

Civil Rights. Compulsory flag salutes and religious freedom. Harvard Law 
Rev. June, 1938. 























aR NOE ee 





1040 THE AMERICAN POLITICAL SCIENCE REVIEW 


Codification. Symposium on the proposed Louisiana mineral code. Sidney L. 
Herold and Others. Tulane Law Rev. June, 1938. 

Comparative Law. The child under soviet law. J. N. Hazard. Univ. of Chicago 
Law Rev. Apr., 1988. 

. Legislative trends in Colombia. Richard C. Backus. Tulane Law Rev. 
June, 1938. 

. Teaching comparative law’ Maz Rheinstein. Univ. of Chicago Law 
Rev. June, 1938. ° e 

. A comparative examination of the doctrine of judicial precedent in 
Scots law. John C. Gardner. Jurid. Rev. June, 1938. i 

Conflict of Laws. Which law should govern? (cont.). Edward S. Stimson. Va. 
Law Rev. June, 1938. $ 
. Foreign wills and their effect on real property in Ilinois. Filmore W. 
Galaty. John Marshall Law Quar. June, 1938. 

. Notes sur la jurisprudence belge en matière de droit international privé. 
W.van Hille. Rev. Droit Int. et Légis. Comfp. Vol. 19, no. 2. 1938. 

Crime. Distribution of criminal offenses in metropolitan regions, II. Stuart 
Lottier. The trend of crime in New York City. Harry Willbach. Jour, of Crim. Law 
and Criminol. May-June, 1988. 

. Accounting for crime. Albert Coates. N. C. Law Rev. June, 1938. 
. Culture conflict and crime. Thorsten Sellin. Am. Jour. of Sociol. July, 























1938. 

Criminal Identification. Identification of accused persons. William Paul. 
Australian Law Jour. June, 1937. 

Criminal Investigation. Some problems regarding murder detection. Hans von 
Hentig. Jour. of Crim. Law and Criminol. May-June, 1938. 

Criminal Law. Appeals by the state in criminal prosecutions. A. H. Metzger. 
Univ. of Cincinnati Law Rev. May, 1938. 

. The right of the state to appeal in criminal cases. Elmo Hunter. Mo. 
Law Rev. June, 1938. 

Criminology. Ten years of codperative effort. Winfred Overholser. Phylo- 
biological aspects of forensic psychiatry. Hans Syz. A personality questionnaire 
given to inmates of a state prison. John G. Marchand, Jr. Jour. of Crim. Law and 
Criminol. May-June, 1938. 

Euthanasia. The legalisation of voluntary euthanasia. Robert Harding. Nine: 
Cent. Aug., 1938. 

Evidence. Presumptions; are they evidence? J. P. McBaine. Calif. Law Rev. 
July, 1938. 

. Tomorrow’s law of evidence. Charles T. McCormick. Am. Bar Assoc. 
Jour. July, 1938. 

Freedom of Press. Freemen of the press? Kenneth Adam. Fortnightly. July, 

1938. 








. The freedom of the press. Kingsley Martin. Pol. Quar. July—Sept., 1938. 
Grand Jury. Notes on the abolition of the English grand jury. Nathan T. 
Elliff. Jour. of Crim. Law and Criminol. May-June, 1938. 
Judiciary. L’unification de la jurisprudence par le tribunal supréme. Gabriel 
Marty. L'Egypte Contemp. Nov.—Dec., 1937. 
. The superior court; jury pooling, auditors, pre-trial. A. E. Pinanski. 
Law Society Jour. May, 1938. 
. Summary judgment. Hilton H. McCabe. So. Calif. Law Rev. June 











1938. 
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. The juvenile courts are defended; a reply to Judge Olney. Joseph 
Brenner. Calif. State Bar Jour. June-July, 1938. 

. Contemporary English judges. Evan Haynes. Calif. Law Rev. July, 
1938. : . 

. Elements of judicial selection. John P. Wood. Am. Bar Assoc. Jour: 
July, 1938. 

Jury. How to pick a jury. Lawrence Lycey. Catholic World. July, 1938. 

. What shall the trial judge tell the jury about presumptions? Charles T. 
McCormick. Washington Law Rev. July, 1988. 

. Magna Carta and the jury system. John H. Hatcher. Am. Bar Assoc. 
Jour. July, 1938. A 

. The jury has reached a verdict. Anonymous. Am. Mercury. Aug., 1938. 

Law Enforcement. On patrol with crime-proofers. Gretta Palmer. Seribner’s. 
Aug., 1938. 

` Law Reports. American law reports; yesterday and today. Francis, R. Aumann. 
Ohio State Univ. Law Jour. June, 1938. 

Legal Education. The study of law. Lord Wright. Law Quar. Rev. Apr., 1938. 
. Developments in the law school curriculum and in teaching methods. 
Sidney P. Simpson and Malcolm P. Sharp. Am. Law School Rev. Apr., 1938. 

. The English system of legal education. Carl Elbridge Newton. Legal 
education in the soviet union. John N. Hazard. Wis. Law Rev. July, 1938. 

Legal History. The infiuence of English and civil law principles upon the 
American legal system during the critical post-revolutionary period. Francis R. 
Aumann. Univ. of Cincinnati Law Rev. May, 1938. 

Legal Philosophy. Law and the changing industrial scene. L. R. Yankwich. 
U. S. Law Rev. Apr., 1938. 

. Factors of legal reasoning. M. L. Ferson. Univ. of Cincinnati Law Rev. 
May, 1938. 

. Wandlungen und Problematik des Pflichtbegriffs. Ernst von Hippel. 
Archiv f. Rechts- und Sozialphilosophie. May, 1938. ` 

. Petrazhitskii; theory of law (cont.). Hugh W. Babb. Boston Univ. Law 
Rev. June, 1938. 

. Das Problem einer vergleichenden Rechts-philosophie. Friedrich Darm- 
staedter. Rev. Int. Théorie Droit. Vol. 12, no. 2. 1938. 

Legal Terminology. The tyranny of words in the field of law. John K. Hagopian. 
Calif. State Bar Jour. June-July, 1938. 

Marriage and Divorce. Void and voidable marriages in Maryland and their 
annulment. John S. Strahorn, Jr. Md. Law Rev. Apr., 1938. 

. La nouvelle loi anglaise sur le divorce, la séparation de corps et la nul- 
lité du mariage. Pierre Pellerin and Jean Pellerin. Jour. du Droit Int. Mar.—Apr., 
1938. 

Parole. Prison and parole reform. William Welch. John Marshall Law Quar. 
June, 1938. = 
. The parole racket. Paroles over the counter. Martin Mooney. Am. Mag. 
July, Aug., 1938. 

. How good is parole? A debate. Sanford Bates and J. Edgar Hoover. 
Forum. Aug., 1938. 

Penology. A disposition tribunal. Nathaniel Cantor. A brief study of some 
American penal welfare societies. Walter W. Argow. Jour. of Crim. Law and 
Criminol. May—June, 1938. 

-~ Women in prison. B. L. Jacot. Quar. Rev. July, 1938. 
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F . Corporal punishment. Sir Robert Armstrong-Jones. Harley street, the 
law courts, and Westminster. H. M. Bayly. Nine. Cent. Aug., 1938. 

. Prison idleness; a crime behind bars. S. E. Fitzgerald.. Survey Graphic. 
Aug., 1988. - 

Procedure. A rounded system of judicial rule-making. Homer Cummings. U. S. 

Law Rev. June, 19388. 

. Streamlined justice. Herbert Corey. Nation’s Business. July, 1938. 

. The new federal rules of civil procedure. Elwood Hutcheson. Washington 
Law Rev. July, 1938. 

Professions. Illegal practice of the professions; licensed practitioner’s right to 
enjoin. Jack Rowney. So. Calif. Law Rev. June, 1938. 

Prosecution. The public prosecutor dn Scotland. Lord Normand. Law Quar. 
Rev. July, 1938. 

Public Defender. Public- defenders for the poor in criminal cases. Mayer C. 
Goldman. Law Society Jour. May, 1938. 

Radio. The application of the law of libel and slander to radio broadcasting. 
Frank E. Nash. Defamation by radio; a new tort. A. J. Newhouse. Ore. Law Rev. 
June, 1938. 

Third Degree. Trial by torture. J. Henry Kutz. U. S. Law Rev. June, 1938. 

Uniform Laws. A draft of an international law of sales. Ernst Rabel. Univ. 
of Chicago Law Rev. June, 1938. 

Water Rights. Irrigation law in Colorado. Part II. Wayne D. Williams. Hook 
Mt. Law Rev. Apr., 1988. 











LOCAL GOVERNMENT 
Books 


Bemis, George W. Public relief administration in Los Angeles county. Pp. 116 
(mimeo.). Los Angeles: Bur. of Govt. Research, Univ. of Calif. 1938. 

Brution, C. P., and Vaughan, G. C. A police constable’s guide to his daily work. 
8th ed. Pp. 741. London: Pitman. 1938. 

Gillings, W. G., and Forster, G. H., eds. Local government superannuation; an 
elucidation of the local government superannuation act, 1937. Pp. 447. London: 
Knight. 1938. 

Goodier, Floyd, and Miller, William A. Administration of town and village 
schools. Pp. 350. St. Louis (Mo.): Webster Pub. Co. 1938. 

Green, Howard W. Two hundred millions for relief in Cleveland. Pp. 77. Cleve- 
land (Ohio): Cleveland Health Council. 1938. 

- Griffith, Ernest S. History of American city government; the colonial period. 
Pp. 464. N.Y.: Oxford Univ. Press. 1938. 

Leonard, V. A. Police communication systems. Pp. 605. Berkeley (Calif.): 
Univ. of Calif. Press. 1938. 

Local government; a handbook for students, local government workers, and 
the man on the street. Pp. 76. London: Conservative Central Educ. Committee. 
1938. 

Municipal index and atlas, 1988. Pp. 667. N.Y.: Am. City Mag. Corp. 1938. 

Nolting, DeWayne E. A model records and reporting system for fire depart- 
ments. Pp. 78. Chicago: Pub. Admin. Service. 1938. 

Planning; an annual notebook, 1938. London: Architect and Building News. 
1938. 

Ridley, Clarence E., and Simon, Herbert A. Measuring municipal activities. 
Pp. 102. Chicago: Int. City Managers’ Assoc. 1938. 

Rose, H. T. English local government law. Pp. 295. London: Pitman. 1938. 
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Schmitt, Walter. Das Satzungsrecht der Gemeinde nach der deutschen Gemein- 
deordnung. Pp. 123. Düsseldorf: Nolte. 1938. 

Sears, Jesse B. City school administrative controls. Pp. 281. N.Y.: McGraw- 
Hill. 19388. ° 

Simon, Shena D. A century of city government; Manchester, 1888-1938. Pp. 
450. London: Allen & Unwin. 1988. , 

Steel, Ernest W. Water supply and aavrerade: Pp. 666. London: McGraw-Hill. 
1938. ào : 
Tripp, H. A. Road traffic and its Gontrol. Po. 430. London: Arnoid. 1938: 

Woolston, Howard B. Metropolis; a study of urban communities. Pp. 337. 
“N.Y.: Appleton-Century. 1938. á 


° . 
Articles 


Abattoirs. Abattoirs. Local Govt. Admin. June, 1938. 
Accounting. Improving accounting and reporting. G. P. Ellis. Tax Mag. July, 
1938. 





. Uniformity; boon or bugaboo? Hume K. Nowlan. Va. Mun. Rev. 
July, 1938. 

Auditoriums. Municipal government de luxe; auditoriums. M. G. Toepel. Tex. 
Municipalities. June, 1938. 

Belgium. La fusion des petites communes. M. Boon. Rev. Int. des Sciences 
Admin. Apr.—June, 1938. 

Bossism. A politician; old style. J. T. Salter. Nat. Mun. Rev. July, 1938. 

Cities. The growth and decay of towns. H. A. Mess. The problem of the great 
city. F. J. Osborn. Pol. Quar. July—Sept., 1938. 

City Manager. Hackensack confounds a legend. Miriam Roher. Nat. Mun. “Rev. 
July, 1938. 

County Government. The county manager form of government in Arlington 
county, Virginia. W.'A. E. McShea. Va. Mun. Rev. June, 1938. 
. The commonwealth attorney’s part in county government. S. J. 
Thompson. Va. Mun. Rev. July, 1938. 
. The county that saved itself (St. Louis county, Mo.). Webb Waldron. 
Survey Graphic. Aug., 1938. 

Debt. Appraising municipal credit, VI. Basil C. Rodes. Bankers’ Mag. July, 
1938. 

Federal-Local Relations. Federal services a to municipalities. E. D. Mallery. The 
Municipality. July, 1938. 
=. Municipalities as legal representatives of consumer interests. John -A. 
McIntire. Legal Notes on Local Govt. July, 1938. 
. Congress passes legislation of interest to municipalities. E. D. Mallery. 
Federal and state road aid to municipalities. W. N. Frickstad. Minn. Municipalities. 
July, 1938. 

Fire Protection. Fire prevention Organization. Eugene Sanders. Tex. Munici- 
palities. July, 1938. 
. How to modernize fire records and reports. DeWayne E. Nolting. Pub. 
Management. July, 1938. 

France. L’urbanisme dans la jurisprudence contentieuse du conseil d'état. 
Pierre Laroque. Rev. Int. des Sciences Admin. Apr.—June, 1938. 
. Les finances départementales et communales. Marcel Régnier. Rev. 
Pol. et Parl. June, 1938. 

Greenbelt. Greenbelt, Maryland; a federally planned community. Cedric 
Larson. Nat. Mun. Rev. Aug., 1938. 
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Health. Supervision of food in New York City. A. Lichterman. The nutritionist 
in a city public health program. Sophia S. Halsted. Am. Jour. of Pub. Health. 
July, 1938. 

Home Rule. Home rule implied from initiative and referendum provisions. 
Herbert F. Smart. George Washington Law Rev. May, 1938. 

Housing. Slum clearance in Texas. Guiton Morgan. Tex. Municipalities. May, 
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Law. Liability ig tort of munigipal corporations in Missouri. Walter Freedman. 
Mo. Law Rev. June, 1938. 

. The criminal liability of American municipal corporations. James D. 
Barnett, Ore. law Rev. June, 1938. - 

Noise Control. The effect of noise orf the body. Edward Podolsky. Nat. Rev. 
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Parking Lots. Municipally owned parking lots. Regulation of automobile`park- 
ing lots. Pub) Management. July, 1938. 

Parking Meters. The validity of statutes and ordinances authorizing the con- 
struction and maintenance of parking meters. George W. Neuner. Ore. Law Rev. 
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. Parking meters and the traffic problem. Thomas P. Thompson. Va.- 
Mun. Rev. June, 1938. 
. Results of Norfolk’s parking meters. L. W. Tazewell. Am. City. July, 











1938. 

Parks, You can trust the public. Robert Moses. Am: Mag. July, 1938. 

Peddlers. Peddlers and drummers. E. G. Flowers. Tex. Municipalities. June, 
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Personnel. A suggested municipal retirement system (concluded). William H: 
Sherman. Minn. Municipalities. June, July, 1938. 
. How New York cities solved the employee retirement problem. Israel 
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Aug., 1938. 

Planning. New Jersey moves ahead with local planning and zoning. Russell 
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. Municipal land reserves. H. S. Buttenheim and P. H. Cornick. Am. City. 
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. The cities prepare for disaster. Harry R. Betters. Nat. Mun. Rev. Aug., 











1938. 

Police. The control of crowds. Charles H. Kelley. Police Jour. July-Sept., 1938. 

Public Ownership. Public ownership drive in Pennsylvania. J. H. Ferguson. 
Pub. Util. Fort. July 21, 1938. 
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Recreation. A recreational plan for Wisconsin. A. M. Albers. The Municipality. 
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Reporting. Has the city lost its voice? Hal Hazelrigg. Trends in municipal re- 
porting. Herbert A. Simon and Clarence E. Ridley. Pub. Opinion Quar. July, 1938. 
. Local forums and local government. W. J. Millard. Toledo inspects its 
government. A. H. Seed, Jr. Nat. Mun. Rev. July, Aug., 1938. 

Sanitation. Treatment and disposal of sewage. A. Parker. Local Govt. Admin. 
June, 1938. 
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. Incinerators for garbage and refuse disposal. Refuse collection in 28 
cities in the United States. Am. City. July, 1988. 


State-Local Relations. State control over counties and townships in Indiana. 
Clyde F. Snider. John Marshall Law Quar. June, 1938. 


. State supervision of assessment in New York. H. R. Enslow. Tax Mag. 





Aug., 1938. 
Switzerland. La législation sur D’urbanisme en Suisse. O. Letmgruber. Rev. 
Int. des Sciences Admin. Apr._June, 1938. ə ° 


Township Government. The elimination of township government in Oklahoma. 
L. D. Melton. Nat. Mun. Rev. Aug., 1938. 
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Transportation. Readjuśting mass transportation facilities. Formulating a mass 
transportation program. John Bauer. Pub. Management. June, July, 1938. 
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19388. 

Benn, Ernest J. P. Debt; private and public, good and bad. Pp. 157. London: 
Benn. 1938. 

Berthold, S. M. Thomas Paine; America’s first liberal. Pp. 264. Boston: Meador. 
1938. l 

Browder, Earl. The democratic front for jobs, security, democracy, and peace. 
Pp. 95. N.Y.: Workers’ Lib. Pubs. 1938. 
„~ Cecil, Viscount. Peace and pacifism. Pp. 33. London: Oxford Univ. Press. 19388. 

Coates, Adrian. A basis of opinion. Pp. 478. N.Y.: Macmillan. 1938. 

Cole, G. D. H. The machinery of socialist planning. Pp. 80. London: Hogarth 
Press. 1938. 

Cramer, Fritz. Magna Carta. Pp. 284. Merano: Poetzelberger. 1987. 

1 ¢Dimitroff, Georgi. The united front. Pp. 287. London: Lawrence & Washbourne. 

1938. 

Epstein, M., ed. The annual register, 1937; a review of public events at home 
and abroad. Pp. 502. London: Longmans. 1938. 

Epstein, M., ed. Statesman’s year book, 1938. Pp. 1533. London: Macmillan. 
1938. i 

Gilbert, Allan H. Machiavelli’s prince and its forerunners. Pp. 279. Durham 
(N.C.): Duke Univ. Press. 1938. 

Goldman, Albert. What is socialism? three lectures for workers. Pp. 47. N.Y.: 
Pioneer Pubs. 1938. 


Hogben, L. T., ed; Political arithmetic; a symposium of population studies. 
Pp. 581. N.Y.: Macmillan. 1938. 
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“‘Kerzhentsev, P. Life of Lenin. Pp. 336. N.Y.: Int. Pubs. 1938. 
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Nelson. 1938.. 

Lenin, V. I. Selected works. Vol. 10. London: Lawrence & Washbourne. 1938. 

Ligt, Barthélemy de. The conquest of violence. Pp. 317. N.Y.: Dutton. 1938. 

Macaulay, F. R. The social gciences and the unknown future. Pp. 32. N.Y.: 
Nat. Bur. of Econ. Research, 1938. 

Macmillan, Harold. The middle way; a study of the problem of economic and 
social progres#in a free and democratic socias’y. Pp. 391. London: Macmillan. 1938. 

Mann, Thomas. The coming victory Sf democracy. Pp. 70. N.Y.: Knopf. 1938; 

Murphy, Gardner, and Likert, Rensis. Public opinion and the individual. Pp. 
324. N.Y.: Harper. 1938. 

Ownership for all; the liberal enquiry into distribution of property. Pp. 66. 


London: Liberal Pub. Dept. 1938. . 
Perrouz, Francois. Syndicalisme et capitalisme. Paris: Libr. gén. de droit et de 
juris. 1938. 


Plamenatz, J. P. Consent, freedom, and political obligation. Pp. 162. London: 
Oxford Univ. Press. 1938. 

Shanks, Alexander. An introduction to Spinoza’s ethic. Pp. 109. London: 
Macmillan. 1938. 

Sheed, Francis J. Communism and man. Pp. 260. N.Y.: Sheed & Ward. 1938. 

Strachey, John. Why you should be a socialist. Pp. 96. London: Gollancz. 1938. 

Thompson, Dorothy, and Others. Democracy and American ideals. Pp. 39. 
N.Y.: Town Hall. 1938. 
\<Thompson, Dorothy. Essentials in democracy. Pp. 25. N.Y.: Town Hall. 1938. 

Vizetelly, Frank H., and Burchard, Marion J., eds. Funk and Wagnalls new 
standard encyclopedia year book for 1937. Pp. 544. N.Y.: Funk & Wagnalls. 1938. 

Vizeielly, Frank H., and Others, eds. The new international year book; a com- 
pendium of the world’s progress for the year 1987. Pp. 815. N.Y.: Funk & Wagnalls. 
1938. 

Weisford, Albert. The conquest of power; liberalism, anarchism, syndicalism, 
socialism, fascism, and communism. 2 vols. London: Secker & Warburg. 1938. 

White, R. J. The political thought of Samuel Taylor Coleridge. Pp. 272. London: 
Cape. 1938. 


Articles 


Communism. A sane approach to communism. Emerson Hynes. Catholic 
World. July, 1938. 
. La législation anticommuniste dans le monde. Frédéric Eccard. Rev. 
Pol. et Parl, July, 1938. 

Codperatives. The codperative society“#s an instrument of economic and social 
construction. C. F. Strickland. Int. Labour Rev. June, 1938. 
. An economist looks at the consumers’ coéperative movement. Leland J. 
Gordon. Social Sci. July, 1938. 

Democracy. Evolution within democracy. Robert A. Morton. Calif. State Bar 
Jour. June-July, 1938. 
. Democracy and purpose. Ronald Cartland. Fortnightly. Aug., 1938. 
. Group leaders of democracy. E. L. Bernays. Am. Mercury. Aug., 1938. 
. A historic view of the struggle for democracy. Alex Bittelman. Com- 
munist. Aug., 1938. 
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. Democracy as a way of life. Sidney Hook. Southern Rev. Summer, 
1938. 

Dictatorship. The rule of the demagogue. Sigmund Newmann. Am. Sociological 
Rev. Aug., 1988. 

Hegel. Hegels Nürnberger Schriften in ihrer Bedeutung für die Entwicklung 
seiner Rechts- und Staatsphilosophie. Karl Lorenz. Archiv f. Rechts- und Sozial- 
philosophie. May, 1938. 

Migration. The organisation of migration fèr settlement.’ Int. Labour Rev. 
May, 1938. 

. The guidance and direction of internal migration. J. F. Steiner. Am. 
Labor Legis. Rev. June, 1938. ~ a 

Nationalism, Nationalism in press, radio, and cinema. 0. W. “Riegel. Am. Socio- 
logical Rev. Aug., 1938. 

Pacifism. Concerning pacifism. J. O. Y. Gasset. Nine. Cent. July, 1938. 

Pareto. Pareto, right and wrong. H. J. Muller. Va. Quar. Rev. Summer, 1938. 

Political Philosophy. Organic theory of the state. W. H. M oe Scientific 
Mo. July, 1938. 

. Christian politics. Edward Quinn. Plato, Aristotle, and“ the church. 
P. S. Richards. Criterion. July, 1938. 

Population. Population succession in Chicago, 1898-1930. Paul F. Cressey. Am. 
Jour. of Sociol. July, 1938. 

: Population trends and the future of the European democracies. R. D. 
Meade. So. Atlan. Quar. July, 1988. 

Propaganda. Propaganda captures the newspapers. Fletcher Pratt. Am. Mercury. 
Aug., 1938. 

Public Opinion. American institute of public opinion; surveys, 1935-88. George 
Gallup and Claude Robinson. British diplomats and the press. Richard H. Heindel. 
Occupational variation in judging trends in public opinion. Norman C. Meier and 
Robert J. Lewinski. Factors influencing student political opinion. Kimball Young 
and Douglas W. Oberdorfer. Pub. Opinion Quar. July, 1938. 

. Fortune quarterly survey, XIII. Fortune. July, Aug., 1938. 

Regions. The nature of economic regions. August Losch. So. Econ. Jour. July, 
1938, 

Rousseau. The antithesis of nature and art, and Rousseau’s rejection of the 
theory of natural rights. Henry V. S. Ogden. Am. Pol. Sci. Rev. Aug., 1938. 

Slavery. Slavery in Muhammadan countries. Sir George Maxwell. Contemp. 
Rev. July, 1938. 

Social Research. Methods of research; a plea for coöperation in the social 
sciences. B. F. M. Durbin. Econ. Jour. June, 1938. 

. The status of research in the social sciences in the Rocky Mountain 
region. B. M. Cherrington. Social Sci. July, 1938. 

Social Science. The social sciencesm/ ames B. Trant. Southwestern Soc. Sci. 

Quar. June, 1938. 

















GOVERNMENT PUBLICATIONS 


MILES O. PRICE 
Law Library, Columbia University 


AMERICAN 
Civil Service Commission 


Women in federal service (with list of notes and bibliography). Washington: 
Govt. Ptg. Off., 1938. 52 pp. 





1048 THE AMERICAN POLITICAL SCIENCE REVIEW 


Congress 


House of representatives. Anti-trust laws, with amendments, 1890-1938 . . . com- 
piled by Elmer A. Lewis. Washington: Govt. Ptg. Office, 1938. 86 p. 10e. 

Civil service committee. General retirement, hearings, 75th Congress, 3d 
session, on H. R. 8065 (and other) bills proposing to amend civil service retire- 
ment act. Washington: Govt. Ptg. OQ., 1928. 251 p. 25c. 

Printing joint committee. Production and distribution of printed and processed 
matter for executive departménts, letter to joint committee on printing, 75th 
Congress, 3d session from director of budget, submitting report of select com- 
mittee designated to make study of proguction and distribution methods of 
printed, processed, and duplicated matier published for use of executive branch 
of the Government. Washington: Govt. Ptg. Off., 1988. 23 p. 5 c. 

Senate. Regulation of interstate telephone rates, study by Carl I. Wheat; pre- 
sented by, Mr. Bone. Washington: Govt. Ptg. Off., 1938. 24 p. (Reprinted from 
Harvard Law Review, March, 1938). . 

Interstate commerce committee. To amend sec. 313 of communications act 
of 1934, hearings before subcommittee, 75th Congress, 3d session, on S. 3875, 
to amend sec. 313 of communications act of 1934 (so as to encourage competition 
in direct foreign radio telegraph communication) ... Washington: Govt. Ptg. 
Off., 1938. 108 p. 10 c. 

Judiciary committee. Revision of national bankruptcy act, report to ac- 
company H. R. 8046 (to amend act to establish uniform system of bankruptcy 
through United States, and acts amendatory thereof and supplementary thereto, 
and to repeal section 76 thereof and all acts and parts of acts inconsistent there- 


with); submitted by Mr. O’Mahoney. Washington: Govt. Ptg. Off., 1938. 39 p. 
10c. 














Federal licensing of corporations, hearings before subcommittee... on 
S. 10 and S. 3072, bills to regulate interstate and foreign commerce by prescribing 
conditions under which corporations may engage or may be formed to engage in - 
such commerce, to provide for and define additional powers and duties of federal 
trade commission, to assist the several states in improving labor conditions and 
enlaring purchasing power for goods sold in such commerce... Washington: 
Govt. Ptg. Of., 1938. Pt. 4, 351-795 p. 35c. 

United States court of appeals for administration, hearings before sub- 
committee, 75th Congress, 8d session, on S. 3676, to establish United States 
court of appeals for administration to receive, decide, and expedite appeals from 
federal commissions, administrative authorities, and tribunals in which United 
States is party or has interest ... Washington: Govt. Ptg. Off., 1938. Pts. 3—5, 
113-209 p. Each part 10c. 

Unemployment and relief, Special commitiee to investigate. Hearings, 75th Congress, 
3d session, pursuant to S. Res. 36,... Washington: Govt. Ptg. OF., 1938. V. 2, 
837-1678 p. $1.00. ° 





Interior Department 


Education office. Legislative plans for financing public education (with selected 
references on school finance); Washington: Govt. Ptg. Of., 1938. 43 p. 10e. 
Public affairs pamphlets, index to inexpensive pamphlets on social, eco- 
nomic, political, and international affairs. (supplement; compiled by Phyllis D. 
Mills and Marcella Hartshorn). Washington: Govt. Ptg. Off., 1938. 67 p. 10c. 
(Bulletin 3, 1937, supplement.) 
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Justice Department 


Income tax, collection of newspaper comments (June 23, 1870-Feb. 21, 1919). 
Washington: Govt. Ptg. Off., 1938. 220 p. Not for distribution. . 

Sixteenth amendment, compilation of extracts from messages of governors and 
other material contained in legislative journals (Dec. 14, 1909—April 8, 1913). 
Washington: Govt. Ptg. Off., 1938. 78 p. (Compiled with assistance of legisla- 
tive reference division of Library of Congress.) Not for distribution. 

Taxation of government bondholders 4nd employees. The immunity rule 
and the sixteenth amendment. A study made by the Department of Justice at 
the direction of the Hon. Homer Cummings, Attorney-general. James W. Norris, 
Assistant Attorney-general; Sewal. y; Lucius A. Buck; Warner W. Gardner. 
Washington: Govt. Ptg. Off, 1938. 219 p. 45c. 

(This report has been the source of much newspaper publicity lately, and makes 
a detailed study of the constitutional question involved in the taxation of govern- 
ment bondholders and employees. It is in two parts (bound in one), Part I be- 
ing the Immunity Rule and Part ÍI the Sixteenth Amendment. It studies the 
federal taxing power in the United States and discusses also tax immunity in 
Canada and Australia. There is also a study of the effect of the sixteenth amend- 
ment on the taxing power and of the history of income tax legislation prior to 
1913, as well as of the congressional history of the proposed amendment and 
legislation under it from 1913 to 1938. There is an appendix consisting of six 
bound volumes of material not readily accessible, such as pages from the Con- 
gressional Record, presidential messages, etc., but unfortunately this appendix 
was not printed for general distribution, and only a few copies are available, in 
the hands of government officials.) 


Labor Department 


Women’s bureau. Legal status of women in United States, Jan. 1, 19388. (The 
Department is making a report for each state in the United States; they average 
about ten pages for each state, and eventually will be combined in a single report. 
To date, reports for Illinois, Kansas, Maine, Mississippi, Missouri, and Nebraska 
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Library of Congress 


Bibliography division. List of references on Robinson-Patman price discrimina- 
tion act (supplementing mimeographed list, June 28, 19387); compiled by Ann 
Duncan Brown. June, 1938. Washington, 1938. 22 p. (processed). Free to institu- 
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List of speeches, etc., on waterways in United States as printed in Con- 
gressional Record, 1934-38; compiled by Anne. L. Baden. Washington, 1938. 18 p. 
(processed) 

Select list of recent references on relations between United States and 
Great Britain. Washington, 1938. PN processed ; free to institutions only.) 
State law index. Sources of information on legislation of 1937-1938; a 
bibliographical list of published material reporting legislative bills and enact- 
ments of 1937 and 1938. Special report no. 1. Washington: Govt. Ptg. Of., 1938. 
38 p. (This is a most useful little publication for those who have to keep track of 
legislation. It is arranged by subject.) 

Legislative reference service. Constitution of United States (annotated) 
with annotations of cases decided by Supreme Court to Jan. 1, 1938... compt. 
under supervision of Wilfred C. Gilbert. Washington: Govt. Ptg. Off., 1938. 
1246 p. $2.50. (The value of this publication is self-evident.) 
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National Resources Committee 


Problems of changing population ... Washington: Govt. Ptg. Off., 1988. 306 p. 
75e. . 


President of the United States 


International labor organization, message transmitting draft conventions and 
recommendations adopted at 23d session of International Labor Organization 
held at Geneva in June, 1937 . .®, Washington: Govt. Ptg. Off., 1938. 112 p. 10c. 


State Departme: 


t 
Among at ve of State Departmenitpffficials on international affairs, now 
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Policy, by Francis B. Sayre; International Law of Copyright, by Wallace Mc- 
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CALIFORNIA 


University of California, Berkeley, Bureau of public administration. Low cost 
housing legislation. Prepared by Arthur Harris. Berkeley, 1938. 22 p. (mim.) 


GEORGIA 


University of Georgia, Athens. Institute for the study of Georgia problems. Financial 
statistics of local governments in Georgia. Prepared by Lloyd B. Raisty as super- 
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HAWAII 


Bureau of governmental research. Our territorial government. A handbook of the 
government of the territory of Hawaii. Honolulu, 1937. 108 p. 


IOWA | 


University of Iowa, Iowa City. Abstracts in history. III. From dissertations for 
the degree of doctor of philosophy as accepted by the graduate college . . . 1934~ 
1937. Iowa City, 1938. 181 p. (Studies in the social sciences, v. 10, no. 4.) 


KANSAS 


Legislative council. The development of the legislative council idea, by F. H. 
Guild. Topeka, 1938. 7 p. 
: pn 
LOUISIANA 
Siate university and agricultural and mechanical college, Baton Rouge. Bureau of 
business research. Severance taxation in Louisiana. Part 1. Historical, constitu- 
tional, and legislative aspects, by T. N. Harris. . . . University, 1938. 57 p. 


MAINE 


University of Maine, Orono. State and local barriers to interstate commerce in the 
United States, a study in economie sectionalism, by Frederic Eugene Melder. 
Orono, 1937. 181 p. (University of Maine studies, Second series, no. 43). 
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General court. Committee on the judiciary. Report of the Committee . . . of its 
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doc. no. 1719). 

Special commission on taxation and public expenditures. Report ... 10 numbers 
(House docs. nos. 1708-1717). Boston, 1988. 


MICHIGAN ° 
Report on financial administration in the Michigan state governngsnt (prepared 
by Public Administration Service, Peay, 1938). Chicago, 1938. 482 p. 
Welfare department. Old age assistance in Michigan, 1933-1987. Lansing, 1938. 
51 p, charts, graphs. 

NEW HAMPSHIRE : . 
Constitutional sesquicentennial pen aren New Hampshire constitution sesqui- 
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NEW YORK 


Commission for the revision of the tax laws. Recent experience with over-all tax 
limitation laws. Albany, 1938. 40 p. (Legislative doc., 1938, no. 71). 
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Tax commission. The fiscal aspects of state and local relationships in New York, 
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cause, as they deal with a. period while the king was under full age, they contain 
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Foreign office. Expropriation of oil proftrties in Mexico. Correspondence with the 
Mexican government. London, H.M.8.0., 1938. (Cmd. 5758. 3d.) 
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THE POSITION OF THE_NSDAP IN THE GERMAN 
CONSTITUTIONAL ORDER - 


ALFRED V. BOERNER 
University gf Michiga} . 


Perhaps no country has ever constructed so elaborate and 
complicated a mechanism for correlating the political and economic 
requirements of its rulers as has Germany under Hitler. Under no 
other political system has the organization of all classes been 
pushed so close to its ultimate limit. Every conceivable aspect of 
life in the Third Reich has been closely scrutinized for its value to 
National Socialism and subjected to some form of official control. 


Because of the continual state of crisis in which the régime finds’ 


itself, both at home and abroad, this control has been expanded 
to an extent undreamed of in pre-Hitler Germphy. To make it 
effective, there has been constructed a labyrinth of bureaus, 
agencies, and supervisory offices that is confusing and often in- 
comprehensible to the foreign observer. 

The task of rationalizing this complex system and justifying the 
tremendous exercise of authority it requires has been indeed a 
trying one for the German speculative genius. Seeming contradic- 
tions arising from the practical political necessities faced by Na- 
tional Socialism have not made it any easier. For example, the 
propaganda value of portraying the Third Reich as a bulwark 
against soviet tyranny has made necessary a complicated explana- 


tion of the difference between Rtssian “regimentation” and Ger- ` 


man “organization.” Again, at the same time that the political 
security of the régime demands the abolition of the characteristic 
liberties of the competitive system, the economic power still 
wielded by the great capitalists in Germany obliges the National 
Socialists to retain that system’s outward form. And need for the 
support of the masses has required the propagandization of an 
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elaborate political doctrine touching on the mystic, which explains 
the exercise of supreme authority as the simultaneous expression 
of the will of the people and of the absolute power of their Führer. 

But perhaps the aspect of the new German political order most 
difficult of classification is the position of the National Socialist 
party. In large part, this difficulty results from the bitter struggle 
of the party fer power. She “fourteen long years” favored the 
constructiop. of an imperium in imperio and the evolution of a 
political loyalty higher than thg,ewed to the state. After the 
National Socidlists took over control of the state, the effect of their 
earlier doctrines and the existence of a powerful and extensive 
political NR independence exerted a great 
influence on the evohatiok of Germàn political theory. The claim of 
the party to an independent position prevented an easy transition to 
the ‘‘total state.” A restatement of political authority in terms of 
the omnipotent state was excluded by the axiom of supreme loyalty 
to the party. Reconciliation of these claims of the party with the 
requirements of an authoritarian system has thus rendered German 
constitutional theory necessarily complicated. 

In the other two major authoritarian régimes, open admission or 
tacit assumption is made of the subordination of the party to the 
needs of the systgm. The Partito Fascista in Italy has been desig- 
nated by legisla enactment as an organ of the state, that is, a 
definite part of the machinery of government. Only incidental 
provision has been made in Russia for the status of the Communist 
party. In Germany, on the contrary, an entire body of legislation 
and constitutional theory has been built up to support the claims 
of the National Socialist party to independence from the state. 
Broad spheres of public authority have been marked out for it. 
But it has not as yet been incorporated into the state machinery. 

Despite the resulting dualism, there is no less actual centraliza- 
tion of political power in Germany than in Italy or Russia. Al- 
though the party is not an orgapeof the state, there is no less real 
control of it by the highest authorities of the state, who are at the 
same time party leaders. Indeed, the Hegelian ideal is nowhere 
closer to ultimate consummation than in the land of its spiritual 
progenitor. The position of Adolf Hitler, Führer und Reichskanzler, 
indicates governmental authority at a new level. Party and state 
at the apex of their hierarchies are completely fused in his person. 
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Totality of political power in the Third Reich is accomplished in 
him. 

The significance of this fact for party claims to independence 
are somewhat obscured in Germany by the separation of the state 
bureaucracy and the party organization. A variety of factors have 
contributed to this result: the dmour propre of the party; the 
powerful influence of local party leader; the need’for.a compara- 
tively inexpensive corps of political agents to safeguard the régime 
in even the most isolated hamile; and the political utility of an 
“élite” class, inculecated with a sense of superiority over the com- 
mon mass and disciplined to instantaneous response to the will of 
its leaders. 

Whatever its cause, this pointed orgahizsGonal separation has 
tended to confuse the true relationship of party and state. A strong 
influence in this direction has been the pervasive force of tradi- 
tional terminology. “State,” especially as commonly used in 
Germany, has long connoted a particular kind of public authority, 
i.e., the governmental apparatus, the bureaucracy, and the army. 
A second organ of public authority, complementing this apparatus, 


| 


exercising equally significant public functions, but subordinate toemm» -= em: 


the state in a larger sense, i.e., to the whole order of which it is a 
part, is consequently difficult to conceive. D 

Yet the trend toward the creation of such an êntity is noticeable 
in the development of the constitutional theory of the Third Reich. 
The higher unity of the new order, the state in the larger sense, is 
erected upon a carefully cultivated organizational and functional 
dualism. To insure that this dualism does not in practice lead to a 
friction destructive of the system, a constant process of adjustment 
and delimitation of authority between the two organizations is 
necessary. Although a definitive solution to the problem of party- 
state relationship has not yet been reached in Germany, the main 
lines of development are discernible, and may be traced with some 
certainty. es 

An examination of the history of the National Socialist party in 
the Third Reich discloses three general stages of development. In 
the first of these, the party undertook the conquest of power, as- 
sumed control of the government, and elevated itself to a com- 
manding position in the new system. With the gradual subsidence 
of the revolutionary wave and the emergence of a new constitu- 
tional order, the outlines of the special position the party was to 


| 
| 
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occupy became clearer. This was defined by various legislative 
acts during the second period. Finally, there is observable in the 
present.stage a process of consolidation and detailed delineation 
of the extent of party functions and organization. 

In the course of the first phase of development, from the ap- 
pointment of Adolf Hitler to the chancellorship on January 30, 
1933, until the’passage of the “single-party law” on July 14 of the 
same year,’ the multi-party system of the Weimar Republic was 
utterly demolished. Largely by dire@t action of an illegal or extra- 


‘constitutional’ nature, the field of political activity was swept 


clear of all rivals to the NSDAP. One after another, the old parties 
were compelled to disband, or were forcibly dissolved and their 
property confiscateth Shecial party commissars were placed in 
public administrative bureaus, in banks, and in newspaper and 
business offices. Various aspects of economic, political, and social 
life were organized by the party, or if already organized were 
“coérdinated” and placed under party control. 

In these first months, when the whole structure of public author- 
ity seemed to bow before the assault of National Socialism, an 
intimate coöperation between party and state was established. 
Public officials looked to the local party leader for guidance. 
Thousands of party leaders were appointed to state offices. Some- 
times, as in the N@wly-created Propaganda Ministry, the personnel 
of individual party units was incorporated into the direct service 
of the state.? From these points of vantage were directed or en- 
couraged the revolutionary measures demanded by the party, often 
making it impossible to distinguish between its action and that of 
the state. The National Socialist boast that the “party is the 
state”? was to a large extent justified during this period. 

As the process of destroying the Weimar state got under way, 
some legal provision was made for the part the NSDAP was to 
play. A liaison staff was created to facilitate the systematic execu- 
tion of party plans as well as to gontrol the more extreme elements 

1 A fairly objective description of the events of the first ten months of the Third 
Reich may be found in Fritz Poetzsch-Heffter, “Vom Deutschen Staatsleben, vom 
30. Januar 1933 bis 31. Dezember 19338,” Jahrbuch des öffentlichen Rechts, Vol. 22 
(1935), pp. 2-272. A similar, but less objective, survey carrying developments to 
September, 1937, is made by Arnold Köttgen in the same journal, Vol. 24 (1937), 
pp. 1-165. 


2 The Ministry of Propaganda was created by decree of March 17, 1933. Reichs- 
geseizblatt (hereinafter cited RGBI), I, p. 104. 
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within National Socialist ranks. Through this, staff demands and 
complaints from party sources were routed to the highest state 
authorities for settlement. To discourage all opposition to National 
Socialism, a decree was issued laying heavy penalties upon un- 
authorized use of party insignia or uniforms and upon attacks on 

“members of the parties supporting the government of national 
regeneration.”* 

By this measure the party’s claim to primacy received indirect 
legal recognition. A second infication of its new position appeared 
in the elevation of the swastika banner to an equal status with the 
national flag, now the restored black-white-red of the Empire.’ 
Further evidence of its power was to be seen in the admission to 
cabinet meetings of Rudolf Hess, recently. ‘appointed Deputy 
Führer for Party Affairs.® 

Notwithstanding this recognition of its de facto position, the 
authority of the NSDAP continued to rest upon a precarious 
foundation. Many of the measures taken to strengthen it were of a 
revolutionary character, justifiable, if at all, only by the right 
of a successful revolutionary movement to disregard the legal 
guarantees of the order it has overthrown. Even granting the con- 
stitutionality of the “enabling act” of March 24, 1933, which con- 
ferred broad legislative powers on the government, many of the 
steps taken were of doubtful legality.” i 

It was not until the summer of 1933 that the legal monopoly 
of the NSDAP of all organized political activity was formally pro- 
claimed in the “single-party law” of July 14, which provided: 
(1) “The only political party in Germany is the National Socialist 
German Workers’ party; (2) Anyone undertaking to maintain 
the organization of any other political-party is to be punished with 
imprisonment in the penitentiary up to three years, or in jail from 


3 Poetzsch-Heffter, op. cit., p. 100. Cf. also Gottfried Neesse, “Das Verhältnis 
von Partei und Staat nach fünf Jahren nationalsozialistischer Reichsfithrung,” 
Verwaliungsarchiv, Vol. 40 (1988, no. f), p. 45. 

4 Decree of March 22, 1933, RGBL., I, p. 723. 

5 Ordinance of March 12, 1933, RGBL., I, p. 133. 

ë Hess was appointed Deputy Führer for the party on April 20. The cabinet 
voted to admit him to its sittings on June 29, 1933. Cf. Völkischer Beobachter, April 
21 and June 30, 1933. 

7 The “Enabling Act” of March 24, 1933, RGBL., I, p. 141, permitted the cabinet 
to depart from constitutional forms in enacting legislation. But many of the meas- 
ures taken by and for the party did not fall under any of the legislation issued. 
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six months to three years, in so far as the act is not subject to a 
more severe penalty under other provisions.” 8 

This act has effectively abolished all possibility of organized 
opposition to the government. Under its terms, correspondence “in 
the spirit of a former party” has been punished.’ Any effort “to 
maintain the ties binding ex-members” of such a group is illegal.!° 
Indeed, its penalties have been evoked for merely extending 
financial assistance to such former party comrades, either by giving 
or collecting funds for them." The*old party ideologies may not 
even be defended.” Simply attempting to do any of these things 
may lead to imprisonment." There is only one political loyalty and 
one political ideology in the new Reich: National Socialism. 

A second phase Ir the development of party-state relations be- 
gins with the passage of this “single-party law.” Hitherto the 
party had been, at least in theory, merely one of several political 
organizations, par inter pares, its legal form that of a registered 
association of private law. Henceforth it was assured of an exclu- 
sive and unique position in the field of political activity. 

It was now also evident that the NSDAP was no longer a party 
in the old sense of the word. “Party” by derivation signifies a part, 
a fraction, a division of the whole. It connotes a complex of 
organized groups competing for political control. Such a concept 
is hardly in keeping with National Socialist claims to totality, at 
least of political ideology. If used at all, the term had henceforth 
to be understood in a special sense, distinct from all traditional 
connotations. 

With the passing of the old order, the need for an equilibrium 
between party and state also became more pressing. Once the revo- 
lution had been liquidated,.an uncontrolled intervention by the 

8 RGBL., I, p. 479. 

® Cf. the decision of the Reichsgericht of Jan. 29, 1937, Deutsche Justiz, Vol. 99 
(1987), p. 465. 

10 Decision of the Reichsgericht, Jan. 23, 1934, Entscheidungen des Reichsgerichts 
in Strafsachen (hereinafter cited RG Straf.), Vol. 68 (1934), p. 17. 

1 Cf. the decisions of the Reichsgericht of Oct. 18, 1934, Jan. 18, 1985, March 31, 
1936, and Jan. 29, 1987, cited in Deutsche Justiz, Vol. 99 (1937), p. 465. 

82 Reichsgericht, Oct. 29, 1934, Héchstrichterliche Rechtsprechung, Vol. 11 (1935), 
no. 566. 

1 On April 24, 1934, Section 87 of the Penal Code was changed to read: “Unter- 


nehmen im Sinne des Strafgesetzbuches ist die Vollendung und auch der Versuch.” 
RGB? I, p. 341. Section 2 of the “single-party law” begins: “Wer es unternimmt. 
33 
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party in normal state functions would obstruct rather than aid the 
smooth operation of the National Socialist system. The state, 
now properly directed, must be obeyed. Political considerations 
prevented a simple subordination of the party to the state. But 
clearly two absolutes could not exist within the same order. The 
attempt to solve the dilemma thus posed resulted i in an ingenious 
compromise. 

On December 1, 1933, by the “law for safeguarding ihe unity of 
party and state,” the NSDAP was made a corporatién of public 
law." Its constitution was to be issued by the leader of the party. The 
legal force of the disciplinary jurisdiction exercised by the party 
courts was affirmed. The Deputy Führer and the Chief of Staff of 
the SA (Storm Troops) were made mentberé of the cabinet with 
the rank of ministers. Regulations for carrying the law into effect 
were to be issued by the Chancellor in his capacity as head of the 
party and commander-in-chief of the SA. 

From a purely juristic point of view, this act represented an 
advance for the party. But for a movement that had just com- 
pleted a successful revolution, its new status seemed hardly ade- 
quate to the dignity of its actual authority. The corporation Of ememancanen 
public law was the legal form used in the past for certain munici- | 
palities, religious associations, universities, the Reichsbahn, and 
similar bodies. It had been created to enable suth organizations to 
exercise greater coercive authority over their members than could 
the ordinary private law associations. All such bodies were under 
state supervision, representing small sections of the public adminis- . 
tration.” 

It was feared in party quarters that this law presaged the ab- 
sorption of the party into the state and the end of its prided auton- 
omy." This apprehension was supported by the inclusion of the 
Deputy Führer and the SA Chief of Staff in the cabinet. In the 
official commentary on the law, the party was also described as 
having been “built into the state.” But in the face of misgivings of 

“ RGBL, I, p. 1061. 

15 The concept “corporation of public law” is not altogether free from dispute 
in the German legal literature. Cf. Edmund Jess, Die Körperschaften des öffentlichen 
Rechis im heutigen Staat (Göttingen, 1935), pp. 3-5; Walter Jellinek, Verwaliungs- 
nechi (Berlin, 1928), pp. 161-167, and Heinrich Rosin, Das Recht der öffentlichen 
Genossenschaften (Freiburg, 1886), passim. 


18 See, for example, the discussion by Hermann Reuss in ‘‘Partei und Staat,” 
Beamien-Jahrbuch, Vol. 23 (1936), p. 350. 
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lower party leaders, official reassurances were forthcoming. Hitler 
himself took occasion at the next party congress to declare: “Tt is 
not the state that commands the party, but the party that com- 
mands the state.’!” 

Whatever esoteric significance this statement might have for the 
initiated, it was clear that the period of direct and general inter- 
vention by party officials ewas at an end. Party leaders hastened 
to explain that this “command of the state” was to take place only 
by way of “responsible party leaders” who were placed in the high- 
est state positions to safeguard the interests of the party.'* But 
this “command” was chimerical. The party prides itself on its 
complete submission to the will of its Führer. Its commands are 
his commands. It is diffieult to imiagine him as head of the state 
unwillingly accepting the “commands” of the party. What had oc- 
curred was a complete fusion of party and state at the highest 
level of authority. The degree of party competency would thence- 
forth be determined from this level. An organizational separation 
of party and state administration was to be maintained. By com- 
mand of the Führer, each was to respect the other’s jurisdiction. 
But it was the voice of the higher entity, the state in the larger 
sense, that spoke.!® 

Although the problem of delimiting the spheres of authority of 
the two organizations still persisted, the outlines of the solution 
were gradually clarified. The state was to carry on traditional 
governmental functions, necessarily somewhat expanded in the 
interests of the whole system. To the party were assigned special 
tasks required by the new Weltanschauung. It was to guarantee the 
permanency of the National Socialist order by organizing the 
whole of German life in its spirit. It was to educate all classes to a 
true appreciation of the new doctrines. It was to maintain a con- 
stant vigil against political opposition.?° 

The accomplishment of these tasks required the construction of 
a unified organization, readily manipulated by its leaders and a 

17 This speech is reprinted in full in Gottfried Neesse, Die Nationalsozialistische 
Deutsche Arbeiterpartei (Stuttgart, 1935), pp. 194-197. 

18 Cf. Freiherr Max du Prel, in “Partei und Staat,” Deutsches Recht, Vol. 4 
(1934), pp. 429-431, and “Vom Parteienstaat zum Staat der Partei,” Juristische 
Wochenschrift, Vol. 63 (1934), pp. 2291-2294. 

19 Hitler’s speech at the 1935 party congress is illuminating in any discussion of 


the respective competencies of party and state. This is published in the Vélkischer 
Beobachter, Sept. 17, 1935. 20 Fhid. 
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detailed demarcation of the limits of party authority. Since the 
end of 1933, the development of the constitutional position of the 
NSDAP has been marked by these two general characteristics. 

Although the first year of National Socialism witnessed a frenzy 
of organization, the structure of the NSDAP did not take on defini- 
tive legal form until 1935. Because of the confusing variety of 
meanings in which the term “party” Was used, even „the “unity 
law” of December 1, 1983, did not lead immediately to a clarifica- 
tion of the legal position of thé various National Socialist organiza- 
tions. The corporation of public law created might include merely 
the registered party membership; it might extend to the older 
party units like the Hitler Youth and the Women’s League; or it 
might encompass all bodies under partý difection, of whatever 
class or description, such as the German Labor Front and the 
Agricultural Estate.” 

A particular confusion existed with respect to the SA, then in- 
cluding the SS (Elite Guard) and the NSKK (Motor Corps). The 
“unity law” had made special provision for the admission of the 
Chief of Staff into the cabinet, along with the Deputy Führer, and 
for party and SA disciplinary jurisdiction.” Under the leadership «smmuemmm= 
of the ambitious Chief of Staff, Captain Roehm, the SA bade fair 
to make itself a special element in the problem of party-state 
relations. 

The following year, as a result of the events of the “blood purge” 
of June 30, 1934, the special status of the SA was brought to an end. 
The Chief of Staff was removed from the cabinet and the 8S and 
NSKK were raised to the position of independent units. Never- 
theless, a uniform pattern of organization was still lacking. 

An ordinance of the Party Treasurer, Franz Schwarz, had pro- 
vided in March, 1934, that the party proper and its “subdivisions” 
should be considered as a single legal personality in all financial 
matters." However, many party units had been created as ‘‘sub- 
sidiary,”’ “codordinate,” or “independent” bodies, and did not 
seem to fall within the scope of the ordinance. Another order of 


21 See Gottfried Neesse, “Die Rechtsnatur der NSDAP,” Zeitschrift für die 
gesamte Staatswissenschaft, Vol. 95 (1934-1935), pp. 712-716. 

2 Secs. 2 and 3. 

23 Cf, the law of July 3, 1934, RGBI., 1, p. 529, and the ordinance of July 20, 1934. 
Verordnungsblatt der Reichsleitung der NSDAP, 1934. Series 77, p. 179. 

2 Quoted in Neesse, “Die Rechtsnatur ... ,” p. 716. 
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the National Organization Leader, Robert Ley, substituting the 
term “division” for the variety of designations then applying to 
these organizations, helped, but did not entirely clarify the problem 
of intra-party organization and of the legal extent of the public 
law corporation.” 

Meanwhile the courts, facet with the necessity of applying 
legislation affecting the NSDAP, began to distinguish between 
“integral” and “associated” party units. The former enjoyed all 
the rights "and legal safeguards conferred upon the NSDAP in 
general terms. For the latter, special dispensation was necessary. 
Only those organizations intimately connected with the central 
core of party membership were to be considered part of the corpo- 
ration of public law. Othtrs, although they might- be affiliated with 
the party, and “to a considerable extent interwoven with it,” were 
not legally part of it. 

On these lines, the problem of organization was finally worked 
out. The definitive solution was foreshadowed in a law of Decem- 
ber 20, 1934.27 This provided protection for the leaders, insignia, 

and uniforms of the party, its “divisions,” and its “associated 
meme, OZanizations.” In an accompanying official announcement, the 
units in the last two categories were specified. Subsequently, on 
March 29, 1935, a unified system of organization was created and 
the extent of the*corporation defined.2* The distinction between 
“party,” “division,” and “associated organization” was retained 

and clarified. l 

Under the terms of this reorganization, the corporation of public 
law included the party and its divisions. It was to be their sole 
legal personality.?® As divisions were designated the SA, SS, Hitler 
Youth, National Socialist Women’s League, and National Socialist 
German Students’ League.” In this inclusive sense, the term 
“party” is used here. As associated organizations were listed the 
German Labor Front, National Socialist Lawyers’ League, Na- 
tional Socialist Teachers’ League, National Socialist Peoples’ 
Welfare Association, National Socialist Organization for War 
Casualties, National Socialist Physicians’ League, and the National 


25 Ibid. 
28 Decision of the Reichsarbeiisgericht, July 26, 1934. Juristische Wochenschrift, 
Vol. 61 (1934), p. 2423. 27 RGBL., I, p. 1269. Cf. also Neesse, op. cit., p. 717. 


28 Decree of March 29, 1935. RGBI., I, p. 502. 
29 Tbid., Sec. 4. 30 Ibid., Sec. 2. 
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League of German Offcials.! In December, 1935, the National 
Socialist University Instructors’ League was added to the di- 
visions.” A few alterations in nomenclature have since been in- 
troduced, but no important changes in organization have been 
made since that time. 

The matter of intra-party relatfonships seems now to be com- 
prehensively regulated. The: corporatiofi of- public ‘law is a single 
legal entity, representing its entire membership in all financial 
matters. It enjoys, as a whole, all of the privileges an€ legal pro- 
tections conferred in general terms upon the NSDAP. Each of its 
subdivisions has its own organization, headed by a party officer re- 
sponsible in political matters to the Deputy Führer, and ultimately 
to Hitler himself. The Deputy Führer acts as a party chancellor, 
directing the party cabinet (Reichsleitung), made up of the heads 
of the divisions and other high party officers.*4 Financial control 
is centralized in the Party Treasurer, who draws up the budget for 
the entire corporation. Each of the subordinate treasurers is 
directly responsible to him in financial matters; he is similarly re- 
sponsible only to Hitler himself.* ame 

Usually in the form of registered associatidzis, the associated qu 
organizations have their own legal personalitiés.** They are ef- 
fectively controlled by being required to submit their budgets to l 
the Party Treasurer’s approval, and by an ingenious system of 
personal union of their chief offices with party bureaus.*” Whatever 
their real power as pressure groups, they play no direct part in the 
problem being considered. Except as special provision is made in 
individual instances, they have the same status as other registered 
associations, and need not be treated further here. ' 

While this general reorganization settled some of the problems 

3t Ibid., Sec. 3. 32 Ordinance of Dec. 5, 1935. RGBL., I, p. 1523. 

33 Tbid. Cf. also the ordinance of Jan. 12, 1938. RGBL., I, p. 36. By a decree of 
April 17, 1937, RGB1., I, p. 529, the German Airsport Club was given some of the 
privileges of a party division, but was pot incorporated into the party. 

3 The Reichsleiter are listed in the Nationalsozialistisches Jahrbuch, 1937, p. 148. 
Cf. also Robert Ley, Das Organisationsbuch der NSDAP (München, 1938), passim, 
for full descriptions of the party organization and of the individual offices. 

36 See the ordinance of the Party Treasurer of April 29, 1935, RGBL, I, p. 583, 
which regulates the financial relations of the party. This was slightly modified by 
an ordinance of Aug. 31, 1937. RGBL., I, p. 442. 

36 All but two are now registered associations. On their legal status, see Haidn 


und Fischer, Das Recht der NSDAP (München, 1937), pp. 75-79, and passim. 
31 Cf. NS Jahrbuch, 1937, pp. 165-166, and Organisationsbuch, pp. 185-283. 


1070 THE AMERICAN POLITICAL SCIENCE REVIEW 


of the structure of the corporation of public law, the necessity for 
clarifying its constitutional status remained. From the beginning, 
party leaders insisted that the “unity law” did not in any way 
affect the independence of the party. Its designation as a corpora- 
tion of public law was merely a declarative act. The NSDAP had 
made its own place in the Third Reich; it was not a creature of the 
state. Legislative acts by*the state had only the result of making 
clear the extent of the authority the party had decided to assume; 
the party femained the sole judge 5f its competency. Its position 
was coérdinate with that of the state, symbolized in the equality 
of the swastika and the national flag.** 

A basis for these contentions could be found in the “unity law” 
itself. Section 8 providés that the Chancellor “as Führer of the 
NSDAP and commander-in-chief of the SA,” that is, in his party 
capacity, was to issue all supplementary regulations. Section 1 also 
gave the Führer a free hand in issuing the constitution of the corpo- 
ration. The party’s right to exercise a disciplinary jurisdiction over 
its members, even to the extent of fine and arrest, was acknowledged 
in section 5. There appears thus to have been a clear intention to 

en, Maintain a separate legal system for the party. 

Practice has tended to confirm this institutional separation. The 
first ordinances issued under the terms of the “unity law” were 
officially publishéd merely in party organs. The reorganization 
decree of March 29, 1935, appeared in the Reichsgesetzblatt, and 
provided that all ordinances effecting major changes in organiza- 
tion or financial relationships should also be published there. But 
all other party orders continue to appear merely in party publica- 
tions. 

The constitution provided for in the “unity law” has not yet 
been issued. That the party is not simply to be assimilated to the 
status of other corporations of public law, is, however, clearly 
evident from numerous legislative acts. For example, a law of 
March 24, 1934, “for the raising of purchasing power’’ expressly 
excludes the NSDAP from the financial supervision over corpora- 
tions of public law conferred by it upon the Minister of Finance.*° 
Exception is made also for the party in the law of November 5, 

238 The final settlement of the flag issue was made in the law of Sept. 15, 1935. 
RGB1., 1, p. 1145. The decrees issued under this law are given in Werner Hoche, 


Die Gesetzgebung des Kabinetis Hitler, Vol. 15 (1935), pp. 59-63. 
39 Sec. 8. 19 RGB}, I, p. 253. Cf. Sec. 7. 
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1934, which regulates public collections of money.” In an executory 
ordinance issued by the Party Treasurer, it is provided that viola- 
tions of this act are to be punished “according to both party and 
state law.” Section 154 of the German Civil Service Act of 
January 26, 1937, in the article defining the status of “indirect 
national officials,” also provides:*“The Führer issues regulations 
for the NSDAP as a corporation of public law.” ° 

In addition, other legislation expressly confers upon the party 
legal safeguards and privileges similar to those enjoyed by the 
state. Not only has the NSDAP been freed to the same extent as 
the Reich from the payment of court fees, land taxes, and license 
charges of various kinds, and accorded reductjons on the Reichs- 
bahn,“ but it has also been given a special position in penal law. 
By an act of December 20, 1934, a blanket protection is thrown 
about the leaders, insignia, and uniforms òf the party.“ Heavy 
punishment is provided for circulation of statements of ‘‘an untrue 
or grossly distorted nature” about the party.. This may apply even 
to correspondence or conversation of a confidential nature.“ A sub- 
sequent a:teration of the penal code extends this protection to 
cover statements merely “tending to discredit the NSDAP.’’*" And sesame 
since the passage of the law of October 13, 1933, ‘for the main- 
tenance of the public peace” attempts against the life of party 
officials and SS or SA men also carry the death*penalty.* 

Uniforms, emblems, insignia, and symbols of the NSDAP, as 
well as any objects which might be easily taken for such, may not 
be used, worn, bought, sold, or fabricated without previous permis- 
sion of the Party Treasurer.‘® There is thus reserved to the party 

“ RGBL, I, p. 1086. 

42 Sec. 8 of the ordinance of Nov. 11, 1935. RGBI., I, p. 907. 

43 RGBL, I, pp. 39-70. A translation of this act is to be found in James K. Pollock 
and Alfred V. Boerner, The German Civil Service Act (Chicago, 1938). 

A list of the privileges enjoyed by the party would take up several pages. 
The most important of them are to be found in the Land and Building Tax Act of 
April 15, 1635, RGBL, I, p. 508, the gecree altering the Court Fees Act of March 
27, 1936, RGB, I, p. 319, and in the various deerees and ordinances reprinted in 
Haidn und Fischer, pp. 375-496. 45 RGBL, I, p. 1269. 

4 Of. the decision of the Reichsgericht of Jan. 16, 1934, Deutsche Justiz, Vol. 95 
(1934), p. 710, in which the term “circulation” as used in the act superseded by the 
definitive law was construed to apply to a confidential communication. 

47 Cf. the law changing the penal code, enacted June 28, 1935. RGBL, I, p. 839. 

48 RGBL, I, p. 723. 


49 Law of Dec. 20, 1934, Sec. 5, par. 1-3. Cf. also the decisions of the Reichs- i 
gericht of April 24, 1934. RG Siraf., Vol. 67 (1934), p. 158; of the Oberlandesgericht 
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whatever material advantage might be derived from commerce in 
-everything from motorcycle helmets to radiator placards which is 
considered official party equipment. 

Anyone falsely claiming party membership is also subject to im- 
prisonment.®° Even the use of designations applied by the NSDAP 
or its associated organizations, such as Gauleiter, Sturmfihrer, ete., 
is prohibited toe everyone else. 

- Party secrets are hedged about with the same legal protection as 
state secrets. Without previous permission from his proper superior, 
no party member may divulge information of a confidential nature, 
even before a court when under oath.” It should be noted also that 
the party courts are now empowered to administer a legally binding 
oath to witnesses before them, members and non-members alike.® 
Finally, party leaders point out that its interests are permanently 
secured by the position of its Führer as head of the state. 

All this evidence would seem to substantiate the claim of the 
party to a separate system, codérdinate with that of the Reich. 
Before the facts adduced can be seen in their proper perspective, 
however, it is necessary to examine another aspect of the party- 
state relationship, i.e., the codrdination of the activity of both 
entities. 

Among the myriad channels of interaction between the two 
should be mentioned first the liaison staff of the Deputy Führer, 
Section I of the Ministry of the Interior, and the innumerable 
other party and state offices whose chief task consists in transmit- 
ting or ascertaining the National Socialist attitude toward every 
conceivable type of administrative act." Through these offices, a 





Dresden, Dec. 20, 1933, Deutsche Justiz, Vol. 96 (1934), p. 358; and of the Bayerisches 
Oberlandesgericht, cited in Deutsche Juristen-Zeitung, Vol. 39 (1934), p. 1094, no. 
186. For a list of the objects and persons covered by the law, see the ordinances 
published in the RGBL, I, 1935, at pages 70, 204, 276, and 387. 

50 Sec. 4 of the law of Dec. 20, 1934. 

& Law of April 7, 1937. RGBL., I, p. 442. 

&2 Law of Dee. 1, 1936. RGBL., I, p. 994. For the type of information considered 
confidential, and the party officers empowered to grant permission, see the ordi- 
nances of the Deputy Führer of Dec. 2, 1936, RGBL., I, p. 997, and Dee. 1, 1936. 
Deutsche Justiz, Vol. 98 (1936), p. 1834. 

8 Law of Sept. 30, 1936. RGBL, I, p. 853. The rules for the administration of the 
oath are contained in an ordinance of the Chief Party Judge, published in Der 
Partetrichter, issue of November 10, 1938. Cf. also the decision of the Reichsgericht 
of March 14, 1938, RG Straf., Vol. 72 (1938), p. 129. 

5 Cf. Neesse Das Verhdlinis von Partei und Staat...p. 45. 
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constant, day-by-day adjustment of differences in detail is made 
possible. It is likely that without their aid an obstructive friction 
could develop which would prevent any continuous functioning 
of the system. 

A second means of enhancing party-state coöperation appears in 
the practice of combining offices of both in personal union. A 
genuine union occurs when similar funttions carriéd on in the two 
organizations are directed by the same person, acting separately in 
each capacity. While the practice can hardly be suid to have 
reached the proportions of a system, care has been taken to accom- 
plish such union in some important fields of activity. 

Many of the members of the cabinet hold similar positions in the 
Reichsleitung of the party. As éxamples might be cited the Propa- 
ganda, Minister, Josef Goebbels, who is Party Propaganda Di- 
rector, and Walter Darré, director of the party Bureau of Agri- 
ulture, who also heads thé Ministry of Agriculture. Most of the 
party district leaders (Gauleiter) have been appointed national 
governors or Prussian provincial presidents for the states or prov- 
inces corresponding to their districts. Thousands of party officers 
and ordinary members, particularly the “old fighters,” have been, n.«<—-<a_ 
given civil service positions. But in most cases a true union of 
offices has not thereby been effected. R 

In addition to these instances where influence’can flow indirectly, 
or even unofficially, from the one organization to the other (Tuch- 
fihlungs- und Nahtstellen, Neesse characterizes them),® powers 
have been conferred upon party functionaries in several cases 
which enable them to effect a direct and immediate coérdination. 
Three general methods of accomplishing this result may be ob- 
served: (a) a party officer may be empowered to check state action 
in the interests of the party, acting as a party organ; (b) authority 
of the two organizations in a particular field may be fused in a 
single office and an institutional or real union created; or (c) a party 
unit may be clothed with state authority and entrusted with a 
portion of the public administration, remaining none the less a 
party organization. In effect, of course, all these methods illustrate 
merely variations of the essential unity of party and state at par- 
ticular points of contact. 

55 All but two of the national governors, and all but three of the Oberprdsidenten, 


are district leaders. Many of the district leaders in Bavaria and Austria (now the 
Osimark) have corresponding offices. 53 Neesse, op. cii, p. 45. 
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Perhaps the most significant example of a party officer exer- 
cising a control of state activities is the Deputy Führer, Rudolf 
Hess. As Hitler’s representative for party affairs, he is a member 
of the cabinet.°’ He has no state administrative department to 
direct; his field is the party. The protection of its interests is his 
sole function.*® To enable him to accomplish this task, extensive 
authority has been conferfed upon him. All legislation must be 
laid before him in draft form and receive his approval.®? For the 
issuance of many types of decrees, he must take joint responsi- 
bility; other ordinances may be issued under his signature alone. 
All nominations to positions in the civil service reserved for Hitler’s 
personal dispensation are referred to him for investigation and 
recommendation.’ Althotgh he has the status of a minister, Ger- 
man authorities are agreed that he performs these functions as a 

arty leader.” Even his staff of specialists, on whom most of the 
p P , : 
actual work falls, forms a part of the administrative organization 
of the NSDAP and is listed as a party unit in official publications.™ 

A similar position in the local political field is held by the Party 
Representative for Municipal Affairs.“ He is a party officer, usu- 

mrt ally the Kreisleiter, appointed for each commune (Gemeinde) by 
the district leader. His function is to insure protection of party 
interests in municipal matters. He assists in drafting the municipal 
charter, which must receive his approval in its final form. The 
mayor is nominated by him to the appointing authorities; his 
recommendations for municipal councillors are binding on the 
mayor. Honorary titles and citizenship may be granted only with 

57 “Unity law,” Sec. 2. 

58 Cf. the article by Walter Sommer (director of the Legal Bureau in the Deputy 
Fihrer’s Staff), “Partei und Staat,” Deutsche Juristen-Zeitung, Vol. 42 (1936), 
pp. 593-597. s 

58 See Hitler’s ordinance of April 25, 1934, Völkischer Beobachter, April 28, 1934, 
and that of April 6, 1935, cited in Haidn und Fischer, p. 59. 

6° A list of these can be found in Arnold Köttgen, “Vom Deutschen Staatsleben 
...,” Jahrbuch des éffenilichen Rechts, Vol..24 (1937), p. 61. 

& Ordinances of Jan. 30,1935, RGBL, I, p. 49; and July 10, 1987, RGBL., I, p. 769. 

® Cf. Heinrich Muth, “Die rechtliche Stellung des Stellvertreters des Führers,” 
Deutsches Recht, Vol. 5 (1985), pp. 300-304. 

8 Organisationsbuch, p. 152. See also Haidn und Fischer, p. 60. 

% Sees. 6, 33, 41, 50, 51, 54, 117, and 118 of the German Municipal Code of 
January 30, 1935. RGBL., I, p. 49. 

& See the ordinances of the Deputy Führer concerning the appointment and 


functions of the Party Representative, consolidated in Natéonalsozialistische Ge- 
meinde, No. 20, 1936, p. 642. 
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his permission. In all these matters he acts as a party official, 
responsible only to his superiors in the NSDAP. 

Creation of a real union of party and state office, a second type 
of codrdination, is to be seen in the field of police administration. 
The office of National Leader of the SS and Chief of the German 
Police, as its title indicates, represents a fusion of authority.® 
Heinrich Himmler, the present incun*bent, thus ‘functions at the 
same time as a party and a state official. A nominal separation of 
organization is maintained, but all key positions are linked in 
personal union, and all police power in Germany is concentrated 
in this cffice. The strategical importance of this concentration for 
suppressing opposition, from whatever source, needs no comment. 
Although nominally a subordinate of the Minister of the Interior, 
Himmler, like the Deputy Fiihrer, Hess, is responsible only to 
Hitler himself.*’ 

The Chief of the Foreign Organization in the Foreign Office 
illustrates a similar type of party-state relationship.®* This office 
is merged with that of Leader of the Foreign Organization of the 
NSDAP. Unlike the above case, however, where a party unit was 
joined to an existing state institution, the creation of the new statg 
office would seem to indicate a transfer to it of some of the func- 
tions hitherto performed by the party. N 

A third characteristic development ofthe party-state relation- 
ship occurs in the case of the Hitler Youth. Here a party unit is 
entrusted with a branch of public authority. By an act of December 
1, 1935, the National Youth Leader of the NSDAP was given the 
status of a national department head (oberste Reichsbehérde), and 
empowered to direct all education and training of German Youth 
outside the school and family.*® While the inner relationships and 
discipline of the Hitler Youth conform to the standards set by the 
party itself, that is, are subject to its law, the administrative organ- 
ization of the body is endowed with state authority. Its functions, 
like those of the schools, areeof a public nature, guarded by the 
penal laws of the state.” 

& This position was created by executive order on June 17,1936. RG@BL., I, p- 487. 

87 Yor his department he exercises ministerial functions. See the ordinance of the 
Minister of the Interior of May 29, 1937. Deutsche Justiz, Vol. 99 (1937), p. 836. 

68 Cf. the ordinance of Jan. 30, 1937. RGBI., I, p. 187. 

69 RGBL, I, p. 993. On the Hitler Youth in general, see Gottfried Neesse, Die 


Reichajugendfihrung. Die Verwaltungsakademie, Vol. 1, no. 8a (Berlin, 1937), 
passin. 70 Cf. Kéttgen, Vom Deutschen Staatsleben ..., p. 58. 
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Crowning the whole structure stands the Führer, supreme leader 
of the party, highest officer of the state. By law of August 4, 1934, 
he is Führer und Reichskanzler.” So completely is all authority 
merged in him that it is difficult to determine always when he is 
acting in one or the other capacity. But his power in both organ- 
izations has in practice been delégated to the Deputy Führer and 
Party Treasurer*where the party is concerned and to the individual 
ministers in the case of the state. It is below him that the problem 
of party-state relations arises. With him there is no problem. He 
rules both party and state. 

When this evidence on the constitutional position of the NSDAP 
is weighed; it might seem that an insurmountable dilemma pre- 
sents itself. On the one hand, the party, although possessed of im- 
portant public functions, may be conceived as independent of—or 
indeed, as its extreme partisans would claim, superior to—the 
state. Then the body of legal doctrine applying to the state, de- 
veloped by the German jurisprudence of the last two centuries, 
does not affect the party. The particular legislative acts of the 
Third Reich which refer to its status have only a declarative value. 
Qn the other hand, it may be held that the party has been, at least 
to a large extent, drawn into the service of the state, and is in 
reality bound by the state’s authority and laws. Hither position 
would be contradicted in’part by the evidence already introduced. 

However, the dilemma is only apparent. A third possibility 
exists. Both party and state may be codrdinate entities, exercising 
equally important functions of public administration, intimately 
connected at some points of contact, fused in a higher unity. Alike 
in many respects, they may be equally appropriate subjects of 
traditional concepts of law in some fields. In others, where their 
functions and organization differ, it may be necessary to develop 
a new body of legal doctrine to insure the party of comparable 
treatment with the state. 

This is the course which the evolution of the party’s constitu- 
tional position has taken in Germany. As has already been indi- 
cated, the independence of the party vis-a-vis the state has been 
recognized in fact and law. It is provided with a means to make 

“ RGBL, I, p.747. In his final speech at the 1935 party congress, Hitler indicated 
that this law will continue to apply to any mew head of the party. He said: “After 


the proclamation of the Führer, he is master of the party, head of the Reich, and 
commander-in-chief of the army.” 
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effective its influence on the state. But it has not been absorbed 
into the traditional machinery of public administration. This is 
clear from the numerous declarations of prominent National Social- 
ists, from the special legislation enacted for it, and from the de- 
cisions of the courts. l 


The Prussian Chamber of Corflicts (Kompetenzgerichtshof) has ` 


stated this view very succinctly. In a° decision denying the Gau- 
leiter and Oberprdsident of East Prussia, acting in his party ca- 
pacity, the right to remove a cause from the regul&r courts by 
“raising the conflict,” it declared: “ ‘Administrative departments’ 
and ‘administrative courts’ in the sense of Section 17 I of the 
Judiciary Act are only the institutions created for and serving the 
machinery of state administration of a’ particular Land; the ad- 
ministrative courts and departments of another Land, of the Reich, 
and, above all, of the Party, must be separated and distinguished 
from them.’’” 

In keeping with the doctrine of party independence, the courts 
have refused also to entertain claims involving intra-party labor 
relations,” party court judgments,“ and “political decisions” of 
party officers.” They have declined to issue restraining injunction$ 
against officials of the NSDAP in such matters as circulation of 
false information and public insult.” Even in instances of misuse 
of party insignia and uniforms, some courts have hesitated to apply 
the prescribed penalties where party members were the violators.” 
The party courts, they contended, were competent. 

The seal of approval has been placed on this formulation of party 
independence by the German Supreme Court (Reichsgericht). In 
a decision of June 17, 1935, it said: “The party has not been merged 
with the state ...It continues to exist alongside the state... 


” Decision of June 27, 1986. Reichsverwaltungsblatt, Vol. 57 (1986), p. 862. 

% Arbeitsgericht Bielefeld, reported in the Völkischer Beobachter, Jan. 15, 1936. 

™ Decision of the 5th Civil Chamber of the Landgericht München, of Dec. 16, 
1935, cited in Haidn und Fischer, p. 70. 

% Arbeitsgericht Gelsenkirchen, Jan. 27, 19387. Deutsche Justiz, Vol. 99 (1937), p. 
1471. Kammergericht decision of March 22, 1935, ibid., Vol. 97 (1935), p. 686. 

7 Cf. the decisions of the Landgericht Hagen, Oct. 9, 1935, Juristische Wochen- 
schrift, Vol. 64 (1985), p. 3210, and of the Oberlandesgericht Dusseldorf, July 10. 
1935, Deutsche Juristen-Zeitung, Vol. 40 (1985), p. 1123. 

17 Sondergericht Hannover, Jan. 25, 1934, and Sondergericht Halle, Feb. 20, 1934, 
reported in Deutsche Justiz, Vol. 96 (1934), p. 452. 
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The party does not derive its functions from the authority of the 
state.’’78 

Nevertheless, the courts have recognized that the close associa- 
tion of party and state, as well as the party’s task as educator and 
organizer of German life, infuses it with a public character. Even 
where special legislative provisioh has not been made, judicial con- 
struction has conferred updn the party in numerous instances a 
position analogous to that of the state. 

This is patticularly true in the field of penal law. There is evi- 
dent here a tendency for the courts to broaden the term “public 
official,’ in the sense of the penal code, to include party officers. 
The law of June 28, 1935, permitting punishment by analogy has 
offered one means of doittg this. But this is not altogether satis- 
factory to party zealots, who demand recognition of the party’s 
independent right to equality of protection with the state.”9 In 
several cases the Supreme Court has been willing to pay lip service 
to this doctrine while in reality basing its decision on a state legis- 
lative enactment. For example, in a case decided December 9, 1936, 
although denying that a district leader was to be considered a 
public official in the penal sense in June, 1933, the court said: 
“The NSDAP, since the law of December 1, 1933, is the leading 
and directing force of the state, as such is indissolubly connected 
with the state, and accotdingly its offices, like those of the state, 
exercise public functions by their own right.” A similar point of 
view was stated in a decision of January 4, 1936." 

In line with this interpretation, party courts have been held to 
be “public courts”; false information given to party bureaus has 

78 RG Straf., Vol. 69 (1936), p. 231. In this case, the court held that a party 
officer could not be held punishable for misuse of a public office. The decision 
evoked a storm of protest. Cf., for example, Reuss, “Partei und Staat,” Juristische 
Wochenschrifi, Vol. 64 (1935), pp. 2314-2220. 

7 RGBL, I, p. 839. See also Anton Lingg, “Die rechtliche Stellung der NSDAP,” 
Deutsches Recht, Vol. 6 (1986), pp. 28-34. 

8° Deutsche Justiz, Vol. 99 (1936) p. 355.. 

81 Deutsches Strafrechi, 1937, p. 106. Ci. also the statement of the Oberlandes- 
gericht Dresden, Oct. 17, 1935: “The NSDAP does not get its powers from the state. 
The powers, activity, and organization of the NSDAP are of no less a publie nature 
than the powers, activities, and organization of the state departments.” Deutsche 
Juristen-Zeitung, Vol. 40 (1935), p. 1311. z 

&2 Reichsgericht, decision of June 14, 1937, RG Straf., Vol. 71 (1988), p. 265. But 
see the decision of the Reichsgericht of Sept. 29, 1936, published in the Juristische 


Wochenschrift, Vol. 65 (1936), p. 3473, and that of Dec. 8, 1936, RG Straf., Vol. 71 
(1938), p. 34. 
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been construed to be punishable to the same extent as if given to 
state officials; party membership books,® lottery tickets,® and 
official correspondence or certifications®* have been interpreted as 

“public documents” in the sense of section 267 of the penal code, 
which provides penalties for their falsification. 

In other fields of law, the tendency is less marked. However, 
section 570 of the Civil Code permitting certain ‘types of public 
officials to break rental leases because of transfer has been held 
applicable to an SS physicidn.’7 And in March, 1936, a Stettin 
court found the NSDAP as a corporation responsible to the same 
extent as the Reich would be under section 131 of the constitution 
(section 39 of the Civil Code) for injuries inflicted by an SA man 
driving an automobile on party businegs, under orders from his 
superior." In this latter case, the court declared: “[The NSDAP] 
since the passage of the law of December 1, 1933, is a corporation 
of public law, and it cannot be doubted that in consequence of its 
commanding position as the bearer of the National Socialist politi- 
cal idea it exercises, to a considerable extent, public authority. This 
public authority is not given to it by the state, but is recognized 


as belonging to it as of right . . . [But] the training service of the, 


SA should and does train to the same extent that the exercises of 
the army or of the safety police prepare their members for a future 
application of their abilities within their field of activity. There- 
fore, the training service of the SA cannot be evaluated any differ- 
ently than the training of the army or of the police.” 

In general, apart from matters where ‘‘political decisions” are 
concerred, the general body of doctrine applying to corporations 
of public law has been construed to cover the NSDAP in civil law 


disputes. The body as a whole is responsible for the acts of its ` 


officers. °° 


83 Reichsgericht, decisions of May 28, 1937, and July 16, 1937, RG Straf., Vol. 71 
(1938), pp. 223, 288. See also the decision of the Oberlandesgericht Ree March 7, 
1936, Deutsche Justiz, Vol. 98 (1936), R. 1269. 

81 Reichsgericht, May 7, 1936, RG Siraf., Vol. 70 (1987), p. 210. 

8 Reichsgericht, Oct. 17, 19385, RG Straf., Vol. 69 (1936), p. 357. 

86 Reichsgericht, decisions of Dec. 1, 1986, Héchstrichterliche Rechtsprechung, Vol. 
13 (1937), no. 421, Dec. 9, 1936, and March 9, 1937. Deutsche Justiz, 1937, pp. 356, 
666. 

87 Oderlandesgericht Karlsruhe, Oct. 9, 1985, Juristische Wochenschrift, Vol. 64 
(1935), p. 3400. 88 Decision of March 25, 1936. Ibid., Vol. 66 (1987), p. 241. 

89 Sse discussion of the party’s responsibility in civil law in Haidn und Fischer, 
pp. 83-91. 
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It should be clear, then, that, in German constitutional theory, 
the NSDAP is juxtaposed to the state as a second organ of public 
authority. But this statement must be qualified. For what is meant 
here by “state” is the apparatus of government in the traditional 
German, now limited, sense. This “state” was developed within a 
complex of social and economic’ forces varying widely from those 
obtaining in the Third Reich. The extent of its authority and 
organization was limited by a different set of factors. It did not 
intend, and ‘probably would have been unable, to control and regi- 
ment every aspect of the social structure upon which it rested. 
“Free spheres” of activity existed beyond the limits of its au- 
thority. ° : 

There is no limit to public authority in the new Germany. Every 
field of activity is a legitimate sphere for public regulation “‘in the 
interest of the community.” Many of the tasks necessitated by 
this expansion of control have been assigned to the party. Given 
the aims and requirements of National Socialism, its functions are 
as significant socially as those of the “state.” 

The practical need of the legal order for defining the status of 

ethe party is evident. This has led to the application of traditional 

concepts of German law, wherever the party’s functions approxi- 
mate those of the state, or wherever analogous responsibilities seem 
to be involved. A Half-héarted attempt to conceal this fact is some- 
times made by introduction of the fiction of party “legal inde- 
pendence.” 

Taken together, the two entities are the new German political 
order, the Third Reich. They encompass all of its authority, and 
exercise all of its functions. They are two aspects of the same power. 
Control over both organizations is centralized in the omnipotent 
Führer, the Hegelian ideal personified. He is equally master of 
party and “state.” Government from this eminence is authority 


from above, discipline from below. It reduces to the simple formula 


of obedience to him. To the Italien, the real position of the party 
would be clear. For him, a state is everything. Both the NSDAP 
and the “‘state’’ would be organs of its authority. 

But the German must envelop the reality in a mist of abstrac- 
tion. Where one supreme authority exists, he has retained two 
separate and “independent” organizations, and attempts to ration- 
alize their relationships to each other in detail. In this process his 
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inborn federalism plays its part. For it is the spectre of the century- 
old speculation on Bundesstaat oder Staatenbund that walks again, 
clothed now in authoritarian raiments. 

However, some National Socialists do not fail to see the light. 
Reichsminister Frick has said: ‘“The new state comprises the party 
as one of its elements.’’®° State Secretary Pfundtner has repeatedly 
urged the introduction of the term “Reich” for the state in the 
larger sense; the term “state” he would retain only for the ma- 
chinery of government exclusive of the party.” This Admission of 
a superordinaie authority controlling both entities directly has 
even found its way into legislation. For the mandate to carry out 
the Four-Year Plan given by the Führer to.Minister*President 
Goering empowers him to issue orders “to governmental bureaus, 
including the national departments, and to offices of the party, its 
divisions and its associated organizations.” 

Probably the momentum of the development sketched here will 
continue to motivate the political order of the Third Reich. Never- 
theless, the alternative to a clear acceptance of the existence of an 
omnipresent state, working through two subordinate organs, is a 
complex of contradictions. The party will pride itself on its inde» 
pendence, pointing to its all-powerful Führer and to laws of the 
state to support its claims. Courts, deciding the status of the party 
in cases before them, will solemnly affirm this independence. Mean- 
while the disinterested observer may well marvel at the compli- 
cated machinery and circumlocutory rationalization developed in 
Germany to support and express the essentially simple fact of 
unrestricted public authority. 

90 Der Neubau des Dritten Reiches (Berlin, 1935), p. 13. 

1 See, for example, his speech at the 1936 Juristentag, published in Deutscher 


Juristentag, 1936, pp. 262-282. 
% Decree of October 18, 1936. RGBI., I, p. 887. 
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It has been said that the concept of ‘formal perfection is in 
itself a thing so impressive so fascinating, so pleasing, that it tends 
to camouflage a defect of content and then to deceive by a kind of 
agreeable dézzling of the mind.’ Apparently John Fiske was bask- 
ing in the light of this concept when he characterized federal 
government as “the sublime conception of a nation in which every 
citizen lives under .two complete and well-rounded systems of law 
. . . Moving one within tht other, noiselessly and without friction.’”? 
Surely, only a childlike faith in the efficacy of mere mechanics con- 
trolled by written constitutions could have closed his ears to the 
clatter arising even then within our American federal system. The 
concept of federalism may be a lofty one; its practice seems often 
to be on a more mundane plane. 

As it came from behind the closed doors of the convention cham- 

eber, the Constitution was not a perfect document. Nor were its 
defects entirely cured by the amendments proposed by the First 
Congress and ratified by the states. At least, many members of the 
Supreme Court apparently held to the view that it was a defective 
document; for they immediately set about amending it by judicial 
interpretation. Article I prohibited Congress from levying direct 
taxes unless they were apportioned, as between the states, on the 
basis of population. In 1794, the judges, three-fourths of whom had 
sat in the Philadelphia Convention, proceeded to permit the thing 
to be done without apportionment by the simple expedient of 
ruling that no tax is a direct one, in the constitutional sense, wnless 
it can be apportioned equitably on the basis of population.* Except 
for an occasional foray to annul taxes striking a majority of the 
Court as particularly obnoxious, as in the case of the income tax 


1C. J. Keyser, Mathematical Philosophy (1922), p. 139. 

2 The Critical Period of American History (1888), p. 301. Cf. Brewer, J.: “We 
have in this republic a dual system of government,—national and state,—each 
operating within the same territory and upon the same persons, and yet working 
without collision, because their functions are different.” South Carolina v. United 
States, 199 U.S. 437, 448 (1905). 

3 Hylton v. United States, 3 Dallas 171 (U.S. 1796). 
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act of 1894,* this judge-made doctrine has prevailed. In essence, 
it is a reallocation of the power to tax as between the nation and 
the states. 

Acsording to Madison’s Notes, the Founding Fathers intended 
that Congress should have power to admit new states into the 
Union on a plane of inequality with the original member states. 
Indeed, on August 29, voting nine stafes to two, the Convention 
agreed to strike out the clause, “If the admission be consented to, 
the new states shall be admitted ‘on the same terms, with the origi- 
nal states,” because it placed what they considered to be an un- 
desirable limitation upon the power to admit new states. The 
Court, however, in effect reinserted this rejected clause ih the fun- 
damental law. “What is this power?,” it Asked. “It is... a ‘power 
to admit states.’ The definition of ‘a state’ is found in the powers 
possessed by the original states which adopted the Constitution 
... The power is to admit ‘new states into this Union.’ ‘This 
Union’ was and is a union of states, equal in power, dignity and 
authority, each competent to exert that residuum of sovereignty 
not delegated to the United States by the Constitution.” 

I refer to these cases solely to illustrate the fact that occasionallye 
the judges and the Founding Fathers have disagreed as to the 
nature of our federal system; and that when such disagreements 
have arisen, it has been the opinions of thé former rather than the 
intentions of the latter that have prevailed. I do not mean to imply 
that this necessarily is bad, nor on the other hand that it is good; 
although as to both of my examples, I personally prefer the Consti- 
tution of the Court to the Constitution of the Founding Fathers. 
I refer to the matter merely as a fact that must be taken into 
account in any realistic appraisal of federalism. 


I. UNIFORMITY OF STATE LAWS 


Doctrine of Independent Construction. One of the most interesting 
and significant efforts on the part of the Court to recast our federal 
system placed it in the vanguard of those who sought a greater 
uniformity of law. The Constitution was adopted “to form a more 
perfect Union”; and the historical record as well as the document 
itself discloses that one of the principal ways in which this more 

4 See C. J. Tiedeman, “The Income Tax Decisions as an Object Lesson in Con- 


stitutional Construction,” Annals of Amer. Acad., Vol. 6, p. 268 (1895). 
5 Coyle v. Smith, 221 U.S. 559 (1911). 
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perfect Union was to be secured was through the breaking down 
of barriers to interstate trade. Only the more obvious barriers, 
however, were eliminated. It seems to have been assumed that the 
great body of the commercial law remained as state law;° and state 
law, at least under conditions then prevailing, meant diversity of 
law. The first real effort to bring unity out of this diversity was 
made by tht United States’Supreme Court in its ill-starred decision 
of 1842 in the case of Swift v. Tyson.’ 

Through ‘its, position as the court of last resort in common law 
as in other cases, the Judicial Committee of the Privy Council has 
been able to maintain a surprising degree of uniformity of law 
throughott the whole British Empire.* Our Supreme Court enjoys 
no such all-pervasive appellate jurisdiction. With us, each state 
supreme court is a court of last resort for state questions arising 
in state courts. Yet, when questions of state law arise in federal 
trial courts, as they so often do in cases brought there for trial 
because of the diverse citizenship of the parties,® the federal Su- 
preme Court becomes a court of last resort on such questions. Was 
this jurisdiction sufficiently broad to justify the Court in under- 

etaking the unifying réle so successfully played by the Judicial Com- 
mittee? The judges, under the leadership of Mr. Justice Story, 
decided that it.was. Hence, in the Swift case they laid down two 
principles: First, the federal courts, in original jurisdiction cases, 
“have an independent jurisdiction in the administration of state 
laws, codrdinate with, and not subservient to, that of the state 
courts.’!° Second, although in such cases, as a general rule, they 
follow the decisions of state courts as to the state law, this will not 
be done in commercial law cases, the rules of which “are to be 
sought, not in the decisions of the local tribunals, but in the general 


è But see infra, p. 1091. 716 Peters 1. 

ë The importance of this function has long been overshadowed in the public eye 
by the Committee’s rôle in constitutional litigation, and only now is coming to re- 
ceive adequate recognition. R. T. Latham terms it “the less obtrusive, but in solid 
fact by far the most important, function of the Privy Council appeal.” “The Law 
and the Commonwealth,” published as a supplementary chapter in W. K. Hancock, 
Survey of British Commonwealth Affairs: Vol. 1, Problems of Nationality, 1918-1986 
(1937), p. 510, at p. 571. In Canada, this unifying force is greatly amplified by the 
Supreme Court of Canada, which sits as a court of final appeal from the courts of 
all the provinces on questions of provincial as well as of dominion law. 

3 Of course there are other sources of such jurisdiction. See J. M. Jacobson, 
“Federal Interpretation of State Law,” Univ. of Pennsylvania Law Rev., Vol. 86, 
p. 835 (1938). 10 As restated in Burges v. Seligman, 107 U.S. 20, 33 (1882). 
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principles and doctrines of commercial jurisprudence.’ Under 
later decisions, this second doctrine was expanded to include other 
phases of the common law. 

The federal courts having refused to follow the state supreme 
courts, the burden of choice was shifted to the latter. Would they 
surrender their prerogatives as cotrts of last resort on questions 
of state law? Or would they stand by tose prerogatives and thus 
introduce into the law a new element of diversity? The expectation 
of the federal Supreme Court’clearly was that they wbuld choose 
the first, thus in effect nationalizing the law merchant and many 
phases of “general jurisprudence.” But they chose the second. The 
result was a diversity of the worst sort. To a diversity of law as 
between states was added a diversity of* construction of the law 
of a single state, depending upon the court which was called upon 
to apply it. 

Uniform State Laws. Swift v. Tyson was not reversed until April, 
1938.” In the meantime, the unsatisfactory nature of the resulting 
situation gave added impetus to the movement to codify state law, 
since this furnished a ready escape from the doctrine of independ- 
ent construction—a doctrine which, for some unexplained reason, e 
was applied only to the common law." Under the leadership of the 


116 Peters 19. In reaching this conclusion, the Court proceeded from the 
doctrine that state judicial decisions are merely evifence of the law rather than 
statements of the law itself, to the assumption, in the words of Holmes, J., that the 
common law is “a transcendental body of law outside of any particular state but 
obligatory within it unless and until changed by statute.” B. and W. Taxicab Co. 
v. B. and Y. Taxicab Co., 276 U.S. 518, 533 (1928). Lacking the unifying concept 
furnished the British Empire by the Crown, which might justify such a conclusion, 
the opinion substituted the medieval concept of the law merchant as “not the law 
of a single country only, but of the commercial world.” 16 Peters 19, paraphrasing 
Lord Mansfield’s quotation from Cicero in Luke v. Lyde, 2 Burrows Rep. 882, 887 
(1759). Even this explanation failed when later cases expanded the doctrine from 
commercial law to “general jurisprudence.” 

2 Erie R.R. v. Tompkins, 304 U.S. 64 (1988). 

13 It is difficult to see why this should have been so. If judicial pronouncements 
of common law doctrines are only evidence of the law, can more be said of judicial 
constructions of statutes? A few judges attempted to establish an intermediate 
doctrine, ruling that the construction by a state court of last resort of a state 
statute which is merely declaratory of the common law does not bind federal courts. 
See W. A. Shumaker, “Federal Courts and the Uniform Laws,” Law Notes, Vol. 31, 
p. 26 (1927). This effort was ended by the declaration, in Burns Mortgage Co. v. 
Fried, 292 U.S. 487, 495 (1934), that “there is no valid distinction in this respect 
between an act which alters the common law and one which codifies or declares it. 
- - - Nor is there a difference in this respect between a statute prescribing rules of 
commercial law and one concerned with some other subject... .” 
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American Bar Association and its brain child, the National Con- 
ference of Commissioners on Uniform State Laws, the movement 
for codification ultimately changed from the David Dudley Field 
movement for the adoption of complete codes to an effort to codify 
small portions only of the law in a single act, which act was to be 
common to all of the states and territories or so many thereof as 
could be prevailed upon tc’adopt it. In this new form, the move- 
ment met with immediate: success, this particularly being true as 
to its first st&tute, the Uniform Negotiable Instruments Act of 1896. 

It seems somewhat surprising that it was the American Bar 
Association, composed of men drawn from a profession which pre- 
tends to hold a very low opinion of legislatures and statutes, that 
led in this movement for statutory uniformity. It was even more 
surprising that, like the social reformers who are unacquainted 
with the intricacies of the law and the ways of judges, its leaders 
overlooked the axiom that construction is nine-tenths of the stat- 
ute. But let us permit the National Conference of Commissioners 
to describe the resulting situation: 


“During the first years that followed the endorsement ... of the Ne- 
otiable Instruments Act . . . the volume of adjudicated cases under its 
provisions rapidly increased. With the passage of time, these decisions 
began to reveal an unexpected and formidable peril. The whole fabric, 
the very conception of uniformity, was being menaced by a strange atti- 
tude of the courts. Once nfore the hydra-heads of uncertainty were show- 
ing themselves: the courts, on identical statutes, were reaching diametri- 
cally opposite conclusions; cases from other states on the precise point 
were being ignored; the very statute was ofttimes neglected, and matters 
peru within its language were being disposed of on the bases of ancient 
ecisions.’ 


Here the article called attention to the findings of Mr. Amasa M. 
Eaton, who made the discouraging discovery that although section 


u For a parallel development in Canada, see R. W. Shannon, “Uniformity of 
Legislation,” Canadian Bar Rev., Vol. 8, p. 28 (1980). Again, the Canadian situation 
is simplified by the fact that the Supreme Court of Canada and the Judicial Com- 
mittee, as courts of final appeal from all the provincial courts, are able to enforce a 
uniformity of interpretation of such uniform provincial laws. 

48 Jacob Sickerman, “Construction of Clause in Uniform State Laws Providing 
for Uniformity of Interpretation,” Amer. Bar Assoc. Jour., Vol. 2, p. 60, at p. 61 
(1916). A footnote explains that the article was published at the request of the 
Conference and of the Committee on Uniform State Laws of the American Bar 
Association. 

16 “The Attitude of the Courts with Reference to an Antecedent Debt as Con- 
stituting Value under the Uniform Negotiable Instruments Law,” Yale Law Jour, 
Vol. 28, p. 293, at p. 294 (1918). 
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51 of the uniform act states in unqualified terms that “an ante- 
cedent or pre-existing debt constitutes value,” in more than one- 


third of the 1,100 cases examined the courts had held that an ante- . 


cedent or pre-existing debt is not sufficient consideration to create 
a contract. Mr. Eaton’s conclusion that ‘uniform decisions under 
a uniform law are as necessary as uniformity of legislation” was a 
ery of despair rather than a promise offaction. ° * 

Starting in 1906, the National Conference of Commissioners re- 
sorted to the insertion of a clause: “This act shall be so’interpreted 
and construed ...as to effectuate its general purpose to make 
uniform the laws of those states which enact it.” Since 19138, this 
clause has been supplemented by the activities of a permanent 
Committee on Uniformity of Judicial Decisions. The degree of 
success in arriving at a uniformity of interpretation of uniform 
state laws is debatable, although in no case more than partial. 
An outstanding champion of the movement concedes: “Different 
courts frequently interpret the same or similar language in exactly 
opposite ways, and at this late date, there is little hope of getting 
them to co differently.”?” Yet, if they cannot be prevailed upon 
to do differently, uniformity of law through state statutes wille 
continue, like the pot of gold at the foot of the rainbow, to be 
merely a beautiful word picture of something to be desired, but 
never reached. e * 

The movement for uniformity through state statutes suffers from 
a second inherent defect. It stifles the normal growth of the law. 
When defects appear, no state dares to take steps to remedy them 
lest in doing so it destroy whatever degree of uniformity has been 
secured. The National Conference of Commissioners hesitates to 
propose uniform amendments, lest they be adopted by some and 
rejected by others. True statutory uniformity, without sacrificing 
flexibility, can be secured in only one way—national action. 

Restatement of the Common Law. A third crusade for uniformity 
came as a by-product of the American Law Institute’s attack upon 
“the two chief defécts of American law, its uncertainty and its 
complexity.” In the minds of its leaders, we were threatened with 
“an intellectual and jurisprudential shipwreck’’* through “being 

1 W. Brooke Graves, Uniform State Action; A Possible Substitute for Centraliza- 
tion (1934), p. 269. 


18 Letter from President George W. Wickersham, printed in Amer. Bar Assoc. 
Jour., Vol. 20, p. 385 (1984). 
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overwhelmed by the accumulated mass of judicial decisions in 48 
jurisdictions’’°—a mass which “was reaching a magnitude which 
made it impossible in ordinary practice to consult them.”?? The 
Institute’s proposal was to prepare, somewhat after the fashion of 
a code but without legislative authority, a “statement of the exist- 
ing state of the law” that would be so well done that it would be 
accepted as authoritative by the courts, thus rendering reference to 
the prior case law largely superfluous. Early recognizing the fallacy 
of the assuription that an “American common law” exists that is 
capable of being put in such form, it compromised on the proposal 
to restate “that which is regarded as the rule which would today 
be followed by a majority of our courts.’ In addition to furnishing 
a guiding beacon to save the practitioner from becoming lost in the 
‘welter of decisions,” it was hoped that “many local variations 
from. general rules of law will be done away with through the use 
of the Restatements,’’ which “may well have persuasive effect in 
inducing it [i.e., the court of a ‘“‘minority” state] to give up its 
individual idiosyncrasies for the greater advantages of uniformity ` 
and certainty in the law.” Indeed, one writer went so far as to 
essay: “The great purpose of the Restatements is to persuade courts 
to reconsider these peculiar local rules, wherever possible, in the 
interest of unity and certainty in our law.” Even Dean Pound 
hoped that they would gerve as the basis upon which “an economi- 
cally unified America... may have a unified legal development 
under the leadership of nationally-minded jurists.’’ 

Reduced to its elements, the proposal, so far as our ‘subject is 
concerned, was very simple. The effort to secure uniformity 
through statutes had been made because of the multifarious inter- 
pretations placed upon the common law by the courts of the differ- 
ent states. It had failed because of the multifarious interpretations 


19 Director William Draper Lewis, “Statement Concerning Work of the Ameri- 
can Law Institute,” Amer. Bar Assoc. Jour, Vol. 19, p. 640 (1933). 

20 Address of Chairman Elihu Root, printed in Amer. Bar Assoc. Jour., Vol. 9, 
p. 187 (1923). 

21 Unsigned, “American Law Institute Holds Fourteenth Annual Meeting,” 
Amer. Bar Assoc. Jour., Vol. 22, p. 373 (1936). 

22 Herbert C. Goodrich, “The Restatements Locally Annotated,” Amer. Bar 
Assoc. Jour., Vol. 14, p. 538, at p. 539 (1928). 

23 Unsigned editorial, Amer. Bar Assoc. Jour., Vol. 15, p. 238, at p. 234 (1929). 

24 Roscoe Pound, “Unification of Law,” Amër. Bar Assoc. Jour., Vol. 20, p. 695, 
at p. 696 (1934). 
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placed upon these statutes. The Institute proposed to go directly 
to the heart of the matter, and to end this diversity of interpreta- 
tion of the common law. 

At the very outset, the Institute found itself in difficulties. I am 
not thinking of the more mature conclusion that “probably few 
courts will overrule their prior decisions because they find that the 
Institute is against them,’ although, that is significant, but of 
something more basic. “The Restatement sets forth ... the law 
as it is.” Protesting that its purpose was “‘not to ossify, the present 
common law,” its director conceded: “Our common law is not 
and should not be static. The rule of stare decisis is a rule essential 
to its existence, but it is also a rule which if over-emphasized 
kills.”?” Hence it was concluded that the rôle of the Restatement 
should be merely that of summing up the past “in such wise as to 
give a basis for doctrinal and judicial reshaping and remaking of 
the codified materials.”?8 Does not this create somewhat of a 
dilemma? Are “minority” states to be asked to swing into line 
with the majority, when the rule of the latter ‘‘does not correspond 
to present ideas of justice and the needs of life?”?? Is it preferable 
that the majority states switch to the minority rule? If so, until 
this process is fairly well completed, whatever degree of uniformity® 
had existed of old is lost. In addition, the Restatement, by accept- 
ing this obsolete rule, has entrenched it fyrther, and thus hindered 
desirable evolution. 

Apparently the Institute soon realized these dangers. In 1925, 
at the joint request of the American Bar Association and the 
American Institute of Criminal Law and Criminology, it undertook 
the preparation of a model code of criminal procedure for sub- 
mission to the legislatures of the various states. This proved but 
a prelude to further departures from its original task, and in 1936 
we find its Adviser on Professional Relations stating: “The process 
of restating existing law reveals instances where legislation is 


% Judge O. W. Branch of New Hampshire, in The Future of the Common Law, 
Harvard Tercentenary Publications (1937), p. 152. 

6 Lewis, op. cit. (supra, note 19). 

27 “Annual Report of the Director,” quoted in Amer. Bar Assoc. Jour., Vol. 24, 
p. 429, at D. 489 (1938). 

238 Pound, op. cit. (supra, note 24). 

28 Lewis, “Annual Report of the Director,” Amer. Law Institute Proceedings, 
Vol. 14, p. 44, at p. 52 (1937). 
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necessary”; while Director Lewis explained: ‘Our work on 
statutes grows out of and is a necessary complement of our work 
on the Restatement.’’*! As early as 1935, the Council had adopted, 
as a regular policy, the preparation of whatever drafts of statutes 
prove necessary ‘‘to correct defects in the law as the weight of 
authority requires us to state it in the Restatement;’® and the 
following year it ratified an agreement with the Executive Com- 
mittee of the National Conference of Commissioners on Uniform 
State Laws whereby the two bodies function as one in this task." 
Thus the American Law Institute’s crusade has been merged into 
the stronger current of the older movement, as a tributary stream 
is adopted into the bosom of the main body of the river, and 
nothing remains of the original plan save an occasional “critical 
comment indicating the probable and desirable evolutionary 
process for the future.’’*4 i 

The Next Step. The Constitution provides that the federal ju- 
dicial power shall extend ‘‘to all cases of admiralty and maritime 
jurisdiction; to controversies... between citizens of different 
states...” In neither instance is any intimation given as to the 
law to be applied in such cases. In Swift v. Tyson, the Court 
assumed that the law governing diversity of citizenship cases is 
state law, its sole departure from a strict application of this doc- 
trine being its insistence, under certain conditions, upon an inde- 
pendent construction of that law. It seems to have overlooked the 
possibility that in vesting jurisdiction in the national courts, the 
Constitution vested jurisdiction in the national government— 
Congress and courts alike—to declare the law applicable therein. 
To have so held would have been merely to apply the same rule of 
construction that it applied relative to the maritime law, where 


30 Goodrich, “Annual Report of the Adviser on Professional Relations,” Amer. 
Law Institute Proceedings, Vol. 18, p. 86, at p. 92. 

31 Op. cit. (supra, note 29). 

33 Amer. Law Institute Proceedings, Vol. 12, pp. 421-428 (1935); Vol. 14, p. 44, 
at p. 52 (1937). 

3 Ibid., Vol. 12, p. 63, at pp. 74-76 (1935); Vol. 13, p. 69, at p. 79 (1936). 

34 W. Barton Leach, “The Restatements as They Were in the Beginning, Are 
Now, and Perhaps Henceforth Shall Be,” Amer. Bar Assoc. Jour., Vol. 23, p. 517, 
at p. 520 (1937). His characterization of these comments as “perhaps the most 
. useful thing the Institute can produce” would seem to underestimate the truly 
great value of the better Restatements. 

35 Art. IIT, sec. 2. 36 Op. cit. (supra, note 7). 
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the provision has been regarded as implicitly nationalizing that 
branch of jurisprudence.?? 

In this respect, Swift v. Tyson would seem to have been properly 
decided. The admiralty rule is scarcely workable in the field of 
diversity of citizenship jurisdiction, since there are important 
differences in this respect between jurisdiction based upon subject- 
matter and that based upon the natyre of the parties. This is 
particularly so when it is citizenship as of the time suit 1s brought, 
rather than as of the origin of*the cause of action, that js decisive." 
To nationalize the law applied in diversity of citizenship suits 
would set up a rival body of law applicable to the entire field of 
private litigation. This would amount to a statutory adoption and 
extension of the evils incident to independent construction, now 
repudiated even as to the law merchant. The Court has done well 
to intimate, obiter, that this choice is not open.*® 

Action by Congress under its normal legislative powers as set 
forth in Article I, Section 8, of the Constitution would seem to be 
more promising, as such rules would be binding on state and federal 
courts alike. Here the commerce clause is the most applicable, and 
although it scarcely could serve to justify legislation passing be- 
yond the confines of commercial law, that is, after all, the field ix? 
which the need for uniformity is greatest. 

Such a proposal is not new. As long ago as.1844, the editor of 
the Western Law Journal, commenting on the bill to extend the 
admiralty jurisdiction over lakes and rivers which had been 
drafted, at the request of a member of the Judiciary Committee 
of the House of Representatives, by Mr. Justice Story, added:* 
“I wish that the same learned Judge would prepare another bill, 
founded on the power of Congress, to regulate commerce, which 
might have the effect of rendering the law of commerce, as well 
as navigation, more uniform throughout this great country. Think, 
for example, of the evil arising from the conflicting doctrines held 


37 See The Lottawanna, 21 Wallace 558 (U.S. 1875); Panama R.R. v. Johnson, 
264 U.S. 375 (1924). 

33 Under the doctrine of independent construction, a party, by mere change of 
residence, or by transfer of his rights to a person domiciled in another state, could 
convert that which was no claim into a valid demand, or vice versa. McDonald v. 
Smalley, 1 Peters 620 (U.S. 1828); B. and W. Taxicab Co. v. B. and Y. Taxicab 
Co., op. cit. (supra, note 11). 

39 Erie R.R. v. Tompkins, 304 U.S. 64, 72 (1938). 

+ Western Law Jour., Vol. 1, p. 336. 
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in the different States on the subject of negotiable paper and in- 
surance.” Years later, an active drive for such legislation was 
undertaken by the American Bar Association. In 1887, the Associa- 
tion’s Committee on Commercial Law reported a series of con- 
clusions :# . 

“First, that the present needs of the business community for uniformity 
of law relating to.the enforcergent of contracts and the collection of debts 
imperatively demand national legislation as the only adequate means by 
which the desired relief and protection, can be attained. Second, that 
so far as interstate commercial transactions are concerned, Congress has 
full power to provide the necessary relief and protection by legislation 
under the [commerce] clause... Fourth, that, in the exercise of the 
same power, Congress should enact a statute defining the law relating to 
bills of exchange and other commercial paper, so far as the same is in- 
volved in interstate commerce.” : 


Two years later, this report was approved and the Committee 
was authorized to present the matter to Congress.” Before any- 
thing constructive could come of it, the program was abandoned 
in favor of the rival one calling for uniform state laws. 

Doubtless one reason for this change was the realization that 
interstate commerce is not a thing apart from intrastate commerce. 
{ndeed, where is the business man (or attorney) so bold as to assert 
that he knows the line dividing the two? Unless we were merely 
to switch from ọne form of diversity to another little if any less 
embarrassing, suffering from all of the deficiencies of the doctrine 
of Swift v. Tyson, something else was necessary. The Committee 
had recognized this, venturing the prediction :“ 

“Fifth, that if such legislation be once adopted, it is likely that the 
state legislatures would enact the same provisions ‘for the regulation of 
commerce among their own citizens, and there would thus be provided 


a completely uniform system of law relating to the essential features of 
commercial transactions throughout the whole country.” 


Would they have done this? Would they do it today? Recent ex- 
periences“ would seem to indicate that there were sound reasons 
for the Committee’s optimism. But, would the state courts have 
permitted the state legislatures to adopt as their own the statutes 
passed by Congress? Would they permit this today? For reasons 

4t Tenth Annual Report of the Amer. Bar Assoc. (1887), p. 882, at p. 352. 

2 Twelfth Annual Report of the Amer. Bar Assoc. (1889), pp. 28, 29, 35. 

48 Op. cit. (supra, note 41). 

“4 See W. Brooke Graves, “Influence of Congressional Legislation on Legislation 
in the States,” Iowa Law Rev., Vol. 23, p. 519 (1938). 
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discussed below, this is at least doubtful so far as the most desirable 
form of adoption is concerned, under which the state law changes 
automatically to accommodate itself to changes in the national 
law. In any case, would the state courts have construed their state’s 
statutes in such fashion as to have secured true uniformity? Would 
they do so today? Although an ‘affirmative answer would seem 
more likely here than in the case of uniform state Iaws;“ this ques- 
' tion, like the others, can be answered only by actual trial. 

If we decide not to experiment with duplicate natiofial and state 
statutes, or if experience shows that this plan likewise is relatively 
unsuccessful, what then? The sensible step would be to amend the 
Constitution to vest complete jurisdiction in Congress‘over com- 
mercial law. I can see but two sound reasons for continuing a par- 
ticular power, of such obvious national importance, in the hands 
of the states rather than transferring it to the nation: the desire 
for diversity and the wish for experimentation. The movement for 
uniformity of law, whether through statute or restatement, nega- 
tives the first, and stifles the second to a far greater extent than 
could result from centralization. 


II. UNIFORMITY OF NATIONAL AND STATE LAWS . 


Discussions of uniformity are generally restricted to the state 
governments. But there is a second phase of -thé subject that is 
coming to merit equal attention. Indeed, with the ever-increasing 
scope of federal activities, it may in time become the more im- 
portant of the two. I refer, of course, to the uniformity of national 
and state laws in closely related, even though technically distinct, 
fields.‘ 


45 See infra, p. 1097. 

46 So long as Congress fails to exercise a given power, this type of uniformity 
automatically results from application of state law to the entire subject save in 
those few instances in which congressional silence has been held to bar state action. 
In the latter cese, Congress generally has removed the barrier of silence by express 
statutory authorization of state legjslation. See H. W. Biklé, “The Silence of 
Congress,” Harvard Law Rev., Vol. 40, p. 200 (1927); J. A. C. Grant, “The Scope 
and Nature of Concurrent Power,” Columbia Law Rev., Vol. 34, p. 995 (1934), and 
“State Power to Prohibit Interstate Commerce,” Calif. Law Rev., Vol. 26, p. 34 
(1937). The sole exception to these general rules is the field of maritime law, where 
what properly may be termed a “national common law” often applies in the ab- 
sence of national statutes, and where even congressional authorization may not 
suffice to validate state action. See Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 
(1920). 

The Knickerbocker Ice Co. case is an excellent example of the evil that may arise 
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In 1871, Congress entered upon the regulation of federal elec- 
tions. By this act it simply adopted, as its own, the election laws 
of the states. In other words, Congress intentionally adopted a 
diversity of federal law as between different states in order to 
achieve a uniformity of national and state laws within each given 
state. This procedure was not new. In 1820, Chief Justice Marshall, 
on circuit, had’ sustained “the authority of Congress to vary its 
laws regulating or prohibiting the importation of persons of color 
in keeping With the local policies and laws of each state concerned.*” 
Later, a similar procedure was followed when the state prohibitory 
liquor acts were supplemented by the Reed amendment of 1917 
to the Webb-Kenyon Act, making it criminal to transport intoxi- 
cants into any state forbidding their manufacture or sale. The 
Ashurst-Sumners Act of 1935 has applied the same principle to 
interstate commerce in convict-made goods, and it may soon find 
other applications in the field of labor legislation.** 

Of course, counsel attacked the validity of this procedure. Are 
not the nation and the states “foreign” to each other? Are they not 
distinct ‘‘sovereignties”? Was not Congress delegating its legis- 
dative powers to the states? In the Siebold*® and Clarke"? cases, 
decided in 1879, two judges, Justices Field and Clifford, were won 
over to this view: 

“It is not competent [they wrote] for Congress to make the exercise of 
its punitive power dependent upon the legislation of the states ... I can 
not think that such punitive legislation is valid, which varies, not by 
direction of the federal legislators, upon new knowledge or larger ex- 


perience, but by the direction of some external authority which makes 
the same act lawful in one state and criminal in another, not according to 


from a failure to recognize the fact that there is more than one type of uniformity, 
and that the type to be desired may vary from case to case. In insisting upon one 
national body of law to govern occupational injuries to longshoremen arising while 
they are on a boat, the Court was in fact demanding a diversity as between the law 
governing such accidents and those arising on Jand, inéluding docks and even, at 
times, gang-planks. See Minnie v. Port Hurgn Terminal Co., 295 U.S. 647 (1935); 
Kenward v. The Admiral Peoples, 295 U.S. 649 (1935). Whereas seamen are at- 
tached to a boat, and would suffer from a diversity of law as between ports, long- 
shoremen are attached to a port, and suffer from a diversity of law as to that port. 
Hence the decision, in the name of uniformity, prohibited the type of uniformity 
most to be desired. 

41 The Brig Wilson v. United States, 30 Fed. Cas. No. 17, 846 (C.C., D. Va., 
1820). 48 For other illustrations, see the articles cited supra, note 46. 

49 Ba parte Siebold, 100 U.S. 371 (1879). 

50 Ha parte Clarke, 100 U.S. 399 (1879). 
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the views of Congress as to its impropriety, but to those of another body. 
The Constitution vests all the legislative power of the federal government 
in Congress... Can Congress abdicate its functions and depute foreign 
countries to act for it?” 

These were the same two justices who, in Tennessee v. Davis,” 
had insisted that under no circumstances can a federal court try 
a criminal charge brought by a ‘state, since in the international 
field no sovereign tries crimes against another sovereign. But they 
lost all of these cases by the,decisive vote of seven to two. In the 
Davis case, the majority wrote: f 

“The imaginary difficulties and incongruities supposed to be in the way 
of trying in the circuit court an indictment for an alleged offense against 
the peace and dignity of a state . . . are unreal. The courts of the United 
States... are not foreign courts ... Whey this is understood (and it 
is time that it should be), it will not ‘appear strange that, even in cases of 
criminal prosecution for alleged offenses against a state, ... the general 
government should take cognizance of the case and try it in its own 
courts,’’ 

In short, the contention that the nation and the states must deal 
with each other at arm’s length, as if they were foreign sovereign- 
ties, was met with a flat denial. They proceeded, instead, in keeping 
with the prediction in the Federalist that the courts will not treat 
the national and state governments as “foreign” to each other, but 
as “kindred systems, ... parts of one whole.” 

These cases seem to have settled the federal daw. Yet at the very 
time they were decided the Court was drifting from the major 
premise on which they were based. It was not many years until the 
doctrine of “distinct sovereignties’” was playing a major rôle in 
constitutional cases, particularly as to the rights of persons accused 
of crime. In 1914, it was held that the national government may 
make use of evidence illegally seized by state officers. In 1922, 
we were informed that, even in the absence of statutory authoriza- 
tion, state and nation may undertake successive prosecutions for 
what would be regarded, in Canada, England, or France, even 
though two distinct nationserather than two governments of a 
federal state were involved, as a single crime.** In 1931, it was 

5t Ibid., at pp. 404, 421-422. 8 100 U.S. 257 (1879). 

8 Tbid., at pp. 271-272. 53 The Federalist (Lodge ed., 1888), No. 82, p. 514. 

5 Weeks v. United States, 282 U.S. 383 (1914). 

56 United States v. Lanza, 260 U.S. 377 (1922). See J. A. C. Grant, “The Lanza 
Rule of Successive Prosecutions,” Columbia Law Rev., Vol. 32, p. 1809 (1932), and 


“The Bil of Rights and Criminal Law Enforcement,” Annals of Amer. Acad., Vol. 
175, p. 205 (1934). 
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settled that the nation can make use of evidence extorted from the 
defendant by state officers, and can demand answers to questions 
that will incriminate a witness under the laws of a state.®” 

The resulting situation can best be pictured through a statement 
of the facts of. a case decided by the Supreme Court in 1932. Texas 
indicted a national prohibition agent for violating the state liquor 
laws. He had his case removed for trial to a federal district court, 
as he was entitled to do under a statute dating from Civil War 
times. The state based its case largely upon the evidence of the 
prohibition agent’s partner, who was compelled to testify under a 
statutory guarantee of immunity from state prosecution. This 
partner was then ynder federal indictment for the very transac- 
tions regarding which he was forced to testify, and concerning 
which he was cross-examined at great length by counsel for the . 
defense. Now the defense counsel was the United States district 
attorney—the very gentleman who, the following week, was to 
prosecute this witness in the same court room, before the same 
judge. Apparently he made the most of this opportunity, as he was 
later successful in putting this witness, turned defendant, behind 
prison bars. When the latter protested that such a procedure de- 
prived him of his constitutional immunity from compulsory self- 
incrimination, the court explained that he was entirely in error on 
this point. Since the national and state governments constitute 
distinct sovereignties, foreign to each other, neither is the least 
concerned with the activities of the other.*® 

Such peculiar results might well cause one to question the 
premise which yields them. The state courts, however, accepted 
both the conclusion and the premise; indeed, many of them beat 
the federal Supreme Court to each. Nor was the premise restricted, 
as the federal Supreme Court has restricted it, to the field of crimi- 
nal law enforcement. It bids fair to prove a serious, if not insur- 
mountable, barrier to effective state adoption of national laws. 

State adoption of national laws is of even greater importance 
than national adoption of state laws. It has a greater potential 
field of operation. National adoption of state laws merely unifies 


57 United States v. Murdock, 284 U.S. 140 (1981). See J. A. C. Grant, “Immu- 
nity from Compulsory Self-Incrimination in a Federal System of Government,” 
Temple Law Quar., Vol. 9, p. 57 (1934). 

58 United States v. Smith, 51 F. (2d) 803 (1931), sustained in 58 F. (2d) 735 
(C.C.A, 5th, 1982). The Supreme Court refused certiorari. 287 U.S. 631 (1932). 
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the national law with the law of each individual state. State adop- 
tion of national laws does this, and more; it unifies the laws of all 
_ codperating states. It does this to a greater extent than can be 
accomplished through the National Conference of Commissioners; 
for the national government, unlike the Conference, has a supreme 
court to give definitive meaning te its laws. No doubt state courts 
would be more willing to follow the rulings of the Supreme Court 
than they are to follow the rulings of the courts of sister states; and 
clearly the physical barriers in the way of successfully doing so are 
much less serious in the first case than in the second. Indeed, in 
adopting the law of the nation the state would be adopting, not a 
particular statute, but a complete product: statute, admjnistrative 
rulings, and judicial decisions. The success of the plan, when tried 
from the nation down, merits at least serious experimentation with 
it from the states up. 

It is unfortunate that the plan has had its principal applications 
in connection with prohibition and New Deal legislation,®® neither 
of which met with any particular degree of sympathy from bench 
and bar. The principles laid down in the decisions,®° however, are 
general in scope, not restricted to the realms of pink snakes and 
blue eagles. This clearly is true of the Nebraska court’s statement? 

“The enactment of law is one of the high prerogatives of a sovereign 
power. It would be destructive of fundamental,conceptidns of government 
through republican institutions for the representatives of the people to 
abdicate their exclusive privilege and obligation to enact such laws... 
To term such a method of legislation . . . vicious is to indulge in mild 
criticism .. . The legislature cannot delegate the sovereign powers of the 


state to an administrative or executive authority of a foreign juris- 
dictior.”® 


An intermediate California court, to be sure, has insisted that 
“we gre a nation, not an alliance of foreign states, and our Presi- 
dent is not a foreign Potentate”’ ;? but until quite recently its voice 


59 For other illustrations, see J. P. Chamberlain, “Uniformity of Regulatory 
Laws Through Federal Models,” Amer. Bar Assoc. Jour., Vol. 9, p. 882 (1923), and 
the article by Graves cited supra, note 44. 

6° No effort is made to collect them here. See P. A. Kauper, “The Validity of 
State Recovery Acts Adopting Federal Codes,” Michigan Law Rev., Vol. 33, p. 597 
(1935); Unsigned note, “State Legislation in Support of the NIRA,” Columbia Law 
Rev., Vol. 34, p. 1077 (1934). For the recent cases, see this Review, Vol. 30, pp. 
693-695; Vol. 31, pp. 665-667; Vol. 32, pp. 679-680. 

® Smithberger v. Banning, 129 Nebr. 651, 661-662 (1935). 

€ In re Lasswell, 1 Cal. App. (2d) 188, 203 (1934). 
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was as a voice crying in the wilderness, and was also in conflict 
with earlier and later dicta of the state supreme court.” Recent 
decisions concerning the social security program may reflect a 
changing attitude, the Alabama court having gone so far as to 
intimate that nation and state have greater leeway in dovetailing 
their legislative programs than would be allowed two states, whose 
territorial jurisdictions doenot overlap. As a practical matter, 
this view has much to commend it; and fortunately “practical 
considerations” have an uncanny ability to worm their way into 
the corpus of oùr public law. 

Ultimately, it.is to be hoped, the concept of uniformity, as ex- 
pressed by, the minority members of the New York court, will pre- 
vail. They stated: š 

“Economic laws ignore state boundaries artificially created to mark 
the limits of local sovereignty ... The legislature was called upon to 
decide whether the remedy which Congress was seeking to apply to con- 
ditions existing in interstate commerce was in its opinion a sound remedy 
which could be applied also to the same conditions existing in intrastate 
commerce ... It could if it chose create its own (regulations), but... 
it would introduce chaos into a situation which called for order. Businesses 
which enter into competition with each other would be subject to different 

ules... ; indeed, departments of the same business might be subject to 

ifferent forms of regulation, and a business man might be called upon to 
decide at his peril to which rules he was subject ...It has... deter- 
mined that the remedy to be tried is the application to business within 
the state of the same’ rules‘and regulations which the federal authorities 
apply nationally ... The attack upon the method is merely an indirect 
attack upon the policy of uniform standards.’’6§ 


If the courts cannot adapt themselves to a technique which will 
render federalism a workable scheme of government in the modern 
world, ultimately federalism will suffer. “The states have not lost 
a single power of which they made effective use.’ Judges who 
would “save” the states from the National Leviathan will do well 
to ponder that statement. Otherwise, it may prove necessary to 

save the citizen from the courts. 

8 In re Burke, 190 Cal. 326, 328 (1923); Brock v. Superior Court, 9 Cal. (2d) 
291, 297 (1937). ; 

& Beeland Whse. Co. v. Kaufman, 234 Ala. 249, 260 (1937), sustaining the state 
unemployment compensation law. In sustaining the same act, certain remarks of 
counsel prompted the federal Supreme Court to comment: “The United States 
and the State of Alabama are not alien governments.” Carmichael v. Southern Coal 
and Coke Co., 301 U.S. 495, 526 (1937). 


8 Darweger v. Staats, 267 N.Y. 290, 310-311 (1935). 
6 W. Brooke Graves, Uniform State Action (1934), p. 303. . 
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Second and Third Sessions of the Seventy-fifth Congress, 1937-38.* 
The election returns of November, 1936, seemed to portray a democracy 
strongly united behind a leader and a program of action. It appeared that 
Franklin D. Roosevelt and his New Deal platform had been endorsed 
by nearly every interest and section ‘in the United States, and an over- 
whelmingly Democratic Congress selectedeto enact into law those prin- 
ciples for which he “had just begun to fight.” Within six months, how- 
ever, that unity started to disixttegrate. Congress began tq dissect care- 
fully the program which the President proclaimed to be both beneficial 
for the entire country and politically prudent for the political party which 
he headed. As every item was judged separately by its probable effect 
upon each legislator’s electoral support, fresh majorities had to be as- 
sembled for all important measures—an impossibility in some instances. 
Soon Corgress became the arena for a frantic scramble of competing 
interests, blocs, pressure groups, and sections. Not only the increasing ` 
economic distress at home but also the activities of European dictators 
served to undermine faith in presidential leadership. The proposal to re- 
organize the administrative departments fell victim to an American fear 
of a powerful executive. A bewildered Congress, nevertheless, could agree 
on no constructive suggestions. Perhaps the solutions of our social and 
economic problems are beyond the range of human ability acting withit 
the framework of our capitalist and constitutional democracy. When Mr. 
Roosevelt, however, boldly proposed another huge spending program, 
many ccngressmen, quickly perceiving its political dividends, and notic- 
ing that New Dealers were faring well in spring primaries, reénlisted 
under the President’s banner. Thus the Chief Executive, his authority 
reéstablished despite ominous rumors of an impending “purge,” trium- 
phantly paraded his cohorts across the legislative finish line. The ultimate 
effect of his subsequent summer primary campaigns against recalcitrant 
party members is not now calculable. 

On October 12, 1937, the President issued a proclamation declaring 
that “an extraordinary occasion requires the Congress of the United 
States to convene in extra session” on November 15 “to receive such 
communication as may be madg by the Executive.” This special, or 
second, session adjourned on December 21 without having completed 
any of its assigned tasks. Congress convened for its third, or second 
regular, session on January 3, 1938, and adjourned sine die on June 14. 

Orgenization. The Senate which answered the President’s emergency 
call contained 76 Democrats, 16 Republicans, 2 Farmer-Laborites, and 


* This article was written before the November elections and accordingly takes 
no account of their results. Man. Eb. 
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Messrs. LaFollette and Norris. Among the majority members was John E. 
Miller of Arkansas, recently elected to succeed Joseph T. Robinson, de- 
ceased. Subsequent changes involved the election of Representative Lister 
Hill to take the seat (temporarily occupied by the Alabama governor’s 
wife, Dixie Bibb Graves) made vacant by the elevation of Hugo Black 
to the Supreme Court. A. Harry Moore resigned to be inaugurated gov- 
ernor of New Jersey, whereupon he appointed John Milton as his suc- 
cessor in Washington. Upon the resignation of Frederick Steiwer, the 
Republican minority declined to 15, as AJfred E. Reames, Oregon Demo- 
crat, was appointed as his substitute. Shortly after adjournment, death 
took Royal S. Copeland, veteran New York Democrat, whose place has 
remained unfilled: Primary defeats and voluntary retirements insure a 
normal turnover for the next Congress. Only three Republican incum- 
bents face the electorate this November. 

The House membership on November 15, 1937, included 329 Demo- 
crats, 90 Republicans, 8 Progressives, and 5 Farmer-Laborites. Two more 
Democrats appeared in December to fill vacancies. The Manhattan dis- 
trict which had elected Bruce Barton, Republican, to replace a deceased 
Democrat provided the only change in political affiliation during the life 
of the 75th Congress. Late in the third session, however, the majority 
decided to unseat Arthur B. Jenks, New Hampshire Republican, in favor 
ef Alphonse Roy, whose contest had long been pending. The issue at stake, 
involving 34 lost ballots, was so confused that either decision was de- 
fensible.t During the past year several representatives have died, two 
resigned to become stnators, and Fred M. Vinson, Administration stal- 
wart on the Ways and Means Committee, accepted appointment to the 
federal judiciary? upon the completion of legislative action on the Reve- 
nue Act of 1938. Several representatives have recently obtained senatorial 
and gubernatorial nominations, others have failed in the attempt. Some, 
like Bertrand Snell, minority leader from New York, are retiring volun- 
tarily; while others, like John O’Connor of the same state, have been 
denied renomination by their party, but unlike him, have not been 
adopted by rival parties. If the 76th Congress should conform to the 
average change of personnel since 1912, there will be 97 new members 
in the next House? 

There has been no change in congressional leadership during the past 
year, although recent events portend important 1939 alterations. In ac- 


1 Congressional Record, 1st session, p. 11927, and 8rd session, pp. 11417-85, for 
relevant debate. All references to the Record in this article are to the unrevised and 
unbound copies. 

2 The circuit court of appeals for the District of Columbia. See Record, 8rd ses- 
sion, p. 8922. The appointment had been confirmed by the Senate five months 
earlier, 3 A table may be found in the Record, 3rd session, p. 83. 
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cordance with the seniority rule, Elbert D. Thomas succeeded Hugo 
Black as chairman of the Senate Committee on Labor and Education, 
and Andrew J. May followed Lister Hill as head of the House Military 
Affairs Committee. Maneuvering for committee positions, however, is a 
continuous process. New members, like Bruce Barton, take the vacancies 
left after veterans are promoted. Thus Mr. Jenks left the Labor Com- 
mittee to get on Naval Affairs, and Mr. Barton was assigned to the com- 
mittees on Labor, Census, and Indian ‘Affairs! Similarly, John Me- 
Sweeney, a fourth term Ohio Democrat who had reéntered the House 
after an electoral defeat, was quickly promoted to the exclusive Foreign 
Affairs Committee, thereby creating vacancies on Rivers and Harbors, 
Coinage, Weights and Measures, Patents, and Elections No. 2.5 
The efiect of awarding chairmanships on the basis of consecutive com- 
mittee service is well illustrated by the careers of two members of the 
present House Committee on Rules. John O’Connor, entering the House 
‘on November 6, 1928, was extremely fortunate in being assigned immedi- 
ately to the Rules Committee. Upon the death of Edward Pou, and the 
elevation to the speakership of William B. Bankhead, Mr. O’Connor thus 
became chairman of this powerful committee in slightly over a decade 
of House service. Mr, Adolph J. Sabath, the present dean of the House, 
however, is not now chairman of any standing committee. He entered 
with the 60th Congress in 1907 and was assigned to the committees on 
Alcoholic Liquor Traffic and Immigration and Naturalization. In the 


62nd Congress, he was also assigned to Interstate and Foreign Commerce, 


whence two years later, when he became chåirmañ of Alcoholic Liquor 
Traffic, he was transferred to Expenditures on Public Buildings. During 
the 64th and 65th Congresses, he retained his chairmanship, was ranking 
member on Immigration and Naturalization, and also a majority member 
of Forsign Affairs and Expenditures on Public Buildings. With the advent 
of Prohibition and Republican control of Congress in 1919, he was shorn 
of two committee places, although among the minority he ranked first 
on Immigration and fifth on Foreign Affairs. During the 68th Congress, 
when John O’Connor first entered, Sabath lost his third minority ranking 
on Foreign Affairs, remaining on one committee only. Two years later, 
however, he was added to both Claims and Insular Affairs. Finally, during 
the 71st Congress he surrendered everything for the last minority place 
on the Rules Committee, ranking next behind O’Connor.® Now, a decade 
later, with the primary defeat of Representative O’Connor, he has an- 
nounced to his constituents that he “accepts” the chairmanship of the 
Rules Committee for the ensuing Congress.’ 
4 Record, 2nd session, p. 551. § Ibid., p. 779. 


8 This information has been gleaned from the Congressional Directory. 
7 New York Herald-Tribune, September 21, 1938. 
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Conference committees were necessary to adjust differences between 
the two legislative chambers over 59 measures, including 14 private bills. 
One bill died in conference as the session ended. All of the private bills 
were considered by a committee of three managers from each house. For 
the public bills, the chambers were evenly represented in 20 committees; 
the House had superior numbers in 19 instances, and the Senate in six. 
Conference committees on public bills averaged slightly less than 11 men 
each.® Such bulk is partially due to the practice of appointing entire 
House sub-committees to negotiate compromises on appropriation bills. 
Furthermore, the growing habit of rewriting legislation in conference 
creates pressure from all interests for adequate representation. Some con- 
fusion still exists pertaining to the modus operandi of a conference com- 
mittee. A majority vote of the entire committee does not control, but a 
majority of the managers from each legislative branch must accept every 
provision of an agreement. Thus four conferees devoted to the undis- 
tributed corporate profits tax, controlling the House delegation, held in 
check eight others who demanded its repeal, finally compelling a com- 
promise.’ 

Fair Labor Standards. The legislative history of the minimum wage and 
maximum hours bill illuminates many aspects of our national law-making 
process. The Democratic party could honestly interpret the 1936 verdict 
nly as a clear popular mandate to fulfill the pledges of both its platform 
and presidential candidate to reduce long working hours and raise sub- 
standard wages. Regulations already existed which were applicable to 
railroad labor and persons mployed under government contracts. It was, 
nevertheless, politically unwise and administratively impossible to apply 
this principle to certain sectors, including much of agricultural pro- 
duction, of our economic life. Furthermore, even with sympathetic ju- 
dicial interpretation, constitutional restrictions greatly limited the sphere 
of federal labor legislation. Thus the execution of such party pledges en- 
counters formidable obstacles in our constitutional democracy. 

Ordinarily, when a vigorous minority with the electoral strength of 
organized labor obtains presidential sanction for its legislative demands, 
Congress is happy to acquiesce quickly. Mr. Roosevelt reasoned, however, 
that a codperative judiciary was the sine qua non of successful social 
legislation.1° Consequently, it was not°until after the Court reform em- 
broglio, an unofficial agreement having been reached between legislators, 
union leaders, and Labor Department officials, that the President, on 
May 24, 1937, requested Congress to “extend the frontiers of social 
progress” by legislation, constitutionally based on the interstate com- 

8 Data taken from House Calendars. 8 Record, 3rd session, p. 8817. 


10 For a discussion of the Court issue, see the 1987 article in this Revirw series, 
p. 1085, 
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merce power, establishing fair labor standards. Administration bills were 
promptly introduced by Senator Black and Representative William Con- 
nery. That Mr. Black is now in a preéminent judicial position to defend 
the measure’s constitutionality is hardly a mere coincidence. 

Before a joint congressional committee, the leaders of the various labor 
factions officially acknowledged their approval of the Black-Connery bill. 
During Senate debate, the frontal assault on S. 2475 was not strenuous, 
although flank attacks resulted in the adéption of several'emasculating 
amendments to exempt specific occupations. Upon its final passage by a 
two-to-one vote on July 31, quiet support came from Republican Senator 
Lodge and other Northerners who hoped that the measure would operate 
mainly to raise costs of production in competing Southern industries.” 

Although the House Labor Committee promptly reported the Senate 
measure with amendments, no further action was obtained during the 
first session. This was because the Rules Committee, dominated by a 
coalition of Republicans and Southern Democrats, declined to report a 
rule giving the bill a privileged status. Lacking unanimous consent, it 
was almost impossible to obtain consideration for such important con- 
troversial unprivileged legislation, especially so late in a session, without 
the benefit of the customary special rule. Mrs. Norton, who had inherited 
the Labor committee. chairmanship upon the death of William Connery, . 
did not dare move to pass the bill under suspension of the rules, for thas 
required a two-thirds vote and allowed but 40 minutes of debate.” The 
motion, moreover, could be made only on the first and third Mondays 
of each month or during the last six days of a session.” The suggestion 
that Calendar Wednesday be utilized was thoroughly impracticable. 
During the life of the 75th Congress, the Labor Committee was called on 
Calendar Wednesday but four times; the first call subsequent to the re- 
porting of the Labor Standards Act came on the 28rd of the following 
March. Moreover, the maximum consideration allowed by this, method 
is two hours.“ 

The sole recourse was to file a motion to discharge the Rules Com- 
mittee from considering a resolution giving the measure special privilege. 
This motion requires the seconding signatures of a majority of the House 
membership, and is in order only after such a resolution has been before 
the Rules Committee for seven days. Thereafter, on any second or fourth 
Monday in the month, except during the last six days of the session, pro- 
viding seven more days have elapsed, a vote to discharge is in order after 


it Mr. Lodge contended that without differentials the Labor bill was “national,” 
but with them it was a “sectional” measure. He added that he would never cast a 
“sectional” vote. Personal interview, October, 1937. 

2 House Manual, 1934, Par. 903. 

8 Ibid., Par. 902. 1 Ibid., Par. 897. 
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only 20 minutes of debate. As the use of this discharge formula would 
have meant the further prolongation of the first session, the attempt to 
. pass the Labor bill was postponed to the next sitting of Congress. 

Thus the majority bloc in the Committee on Rules was able to thwart 
the President and the House membership. This committee, supposedly 
the servant of the House with the,duty of facilitating the expression of 
majority will and preventing minority obstruction, usurped the function 
of legislative committees in refusing to act on a bill meeting its disappro- 
bation. The members dared exercise thig power because they came from 
“safe” districts, and because the leaders of organized labor had noticeably 
cooled in their affection for the measure. 

At the annual convention of the American Federation of Labor during 

the summer congressional recess, William Green decided to oppose the 
measure in its existing form.’* Mr. Lewis, though critical of various fea- 
tures, continued to lend lukewarm support. Changed economic conditions, 
the sectional controversy, and the enervating fear that enhanced public 
authority would endanger labor’s use of economic pressures in collective 
bargaining, impelled Mr. Green to demand a simple, inflexible statute 
administered by the Department of Labor. Administration pressure per- 
sisted, however, for adoption of the Senate formula, to be administered 
by a five-man tribunal enjoying considerable discretion. 
e During the special session, the Rules Committee remaining adamant, 
Mrs. Norton filed a discharge petition to bring before the House S. 2475, 
still on the Union Calendar. As available signatures proved insufficient, 
after consulting Secretary*Perkins and Messrs. Green and Lewis,” she 
announced that the Labor Committee would sponsor a substitute bill to 
be offered on the House floor as an amendment to the Senate bill.!* Aided 
by the House leadership, the necessary additional signatures were soon 
obtained, some early signers now alleging trickery. 

On December 13, 1937, the House voted 285 to 125 to discharge the 
Rules Committee from consideration of H. Res. 312, a resolution provid- 
ing that, after four hours of general debate, S. 2475 should be read for 
amendment under the five-minute rule.!® This meant that the rejected 
S. 2475 would be read and debated for four hours, after which Mrs. Norton 
would have five minutes in which to explain the committee’s substitute. 
Furthermore, there were now circulatihg several substitutes, including 

18 Ibid., Par. 908. 

16 Record, 2nd session, p. 2051. “They went out to Denver and had a convention. 
Mr. Green was overruled, and the men who have been fighting this bill in the 
A. F. of L. all along are still here fighting it. They have forced President Green to 
change his position.” Ibid., and p. 1957. 17 Record, 2nd session, p. 551. 

18 The chief change was to substitute a single administrator for the five-man 


board. Record, 2nd session, pp. 551 and 1843. 
19 Record, 2nd session, pp. 1837-41. 
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an official American Federation of Labor bill sent by Mr. Green to be 
offered as an amendment to the amendment. By unanimous consent, 
general debate was extended two hours.” During the first afternoon of 
reading under the five-minute rule, there were 38 legitimate parliamen- 
tary inquiries and a plethora of points of order.” Despite careful attempts 
by the chair to clarify the parliamentary situation, almost hopeless pro- 
cedural tangles were recurrent. Even part, of the Committee substitute 
was ruled not germane.” Unanimous consent was ultimately received to 
read for emendment the commjttee substitute as if it were an original 
bill. Although a like privilege was denied to other substitutés, unanimous 
consent was frequently granted for time extensions. 

The chairman of the Committee of the Whole, helping Mrs. Norton in 
every legitimate way, denied recognition to Representative Dockweiler, 
who had advertised his intention of introdueing the Green amendment. 
This strategy was negated, however, when a sympathetic member of the 
Labor Committee, who had priority of recognition, presented the A. F. 
of L. substitute.” The child labor provisions were also the cause of notable 
controversies. Delays and errors by the printer further contributed to'the 
growing conviction that nothing constructive could emerge from such 
utter confusion. A majority of representatives desired wage and hour 
legislation, but unity on any specific proposal was impossible. Undoubt- 
edly, the bill was badly managed, even considering procedural handicapse 

One cause of the bill’s failure was the number of exemptions written 
into it by amendment. Too many situations were discovered demanding 
special treatment. Unfriendly legislators first tried to exempt everything 
in their districts. A Florida representative wanted “to exempt from the 
provisions of the bill persons employed in forestry or in the taking of fish, 
sea food, and sponges, or in the turpentine industry.’’* Others made 
similar demands. 

Hope for the bill’s passage was based on three factors: labor’s reliable 
friends, presidential influence, and farmer-labor log-rolling. As the farm- 
ers had more regular legislative adherents than had organized labor, and 
as the farm bill reached a vote first, the labor representatives were at a 
disadvantage. Every Democratic member of the Labor Committee but 
one supported the farm bill, Mrs. Norton announcing: “I represent a 
city district in which there are I$cated no farmers. The nearest I have 
ever been to a farm is to pass one along the road in an automobile. There- 


20 Thid., p. 1842. 2t Ibid., pp. 2026-60. 2 Tbid., p. 2036. 

23 Mr. Griswold stated: "Mr. Dockweiler cannot, under the rules, obtain recog- 
nition, so I have refrained from offering the substitute I intended to offer, and at 
Mr. Dockweiler’s request am now offering this substitute.” Record, 2nd session, p. 
2050. Mr. Green also offered an entire bill to the third session on February 25. 
Ibid., 3rd session, p. 3301. 24 Record, 2nd session, p. 2053. 25 Ibid., p. 1699. 
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fore, any opinion I may have regarding the farm bill would amount to 
very little . . . I intend to vote for the bill as is.” Such tactics, however, 
did not guarantee reciprocity. The National Grange urged the bill’s de- 
feat, although the Farmers’ Holiday Association condemned “any attempt 
to divide the forces of farmers and labor.2”” 

Administration influence could not save the bill when labor’s friends 
divided. The final sessions on the bill were devoted largely to reading 
testimonials ‘from labor leadérs. Among favorable advices was one from 
Homer Martin, as follows: “Our union considers it vital to the security 
and welfare df its members that you cast your vote and use your influence 
in favor of the Black-Connery fair labor standards bill . . . This is not a 
political threat but a frank expression of conviction and fair notice that, 
representatives who, do not represent cannot expect support.’8 The 
exhortation heeded by many puzzled congressmen, however, was by 
William Green, who telegraphed each member, after the defeat of his 
substitute 162 to 131, that the pending bill “is highly objectionable to 
membership of American Federation of Labor” and should be recom- 
mitted for “revision, study, and necessary changes.” Recommitted it 
was, 216 to 198. 

The sequel to this Administration defeat is also significant, but as an 
illustration of sound political management. Needing a victory to com- 
pensate for their errors, all labor factions began to codperate with the 
Labor Department in drafting a compromise. The President solicited and 
won political support for the bill from Southern states, and kept the issue 
before the American’ people in public addresses. In his “fireside chat” of 
April 14, 1938, calling for a new “pump-priming” recovery drive, he 
urged that a wage-hour bill be enacted “at this session.” A week later, 
the House Labor committee once again reported S. 2475 with a proposed 
substitute which Mrs. Norton stated was “entirely different in form, 
method of administration, and philosophy from that presented to you 
at the special session.’’*! The labor standards established were less flexible, 
more pleasing to the A. F. of L. and Northern industry, but also low 
enough not to embarrass greatly the South for several years. Its pro- 


28 Ibid., p. 918. 

27 Ibid., p. 1961. During the following Kebruary, Mr. O’Connor stated: “.... 
we had certain assurances of reciprocity. For instance, at the time in the closing days 
of the first session of this Congress when some of us stood at this door to the 
Speaker’s lobby and got the votes necessary to pass the cotton bill, we had pretty 
definite assurances that we would get considerable help from a certain section of this 
country on the wages and hour bill. History records the result of that hard and fast 
agreement.” Ibid., 3rd session, p. 2126. See also dbid., 2nd session, p. 945, for text 
of resolution by Representative Fish to investigate stories of swapping farm and 
labor votes. 28 Ibid., 2nd session, p. 2134. 

29 Ibid., p. 2060. 30 Ibid., p. 2147. 3t Ibid., 3rd session, p. 9579. 
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ponents now alleged that “this bill is supported by the American Federa- 
tion of Labor, the Committee for Industrial Organization, and the four 
brotherhoods . . . It is favored by Labor’s Nonpartisan League. In truth, 
it is a piece of legislation which seeks to protect labor all over our coun- 
try.” 

. The Rules Committee, however, refused to stultify itself, although a 
New England Republican member, motivated as Senator Lodge had been, 
now joined hands with the Labor Commiftee.** On April 30, President 
Roosevelt sent a telegram to Mrs. Norton deploring the undemocratic 
attitude of the Rules Committee, and endorsing the use ofthe discharge 
petition egain.* The primary victory of Senator Pepper, Florida New 
Dealer, on May 3, buoyed Administration prestige. On May 6, the dis- 
charge petition was filed. With Administration leaders dominant, the 
necessary 218 signatures were obtained in two hours and twenty minutes. 
Some members were chagrined that they appeared too late to get on the 
“honor roll.” On May 23, the House voted, 322 to 73, to consider the 
bill. 

With the stage now set with more parliamentary skill, with New Deal 
leaders riding a rising political tide, the Labor Committee easily retained 
mastery of the House. Constrictive amendments, save one demanded by 
agricultural organizations,** were voted down, Whereas the newly elected 
brother of “Billy” Connery had requested that Billy’s name be deleted 
from the title of the previous bill (because Billy always followed William 
Green),*” the blessing of the deceased representative was now vicariously 

- bestowed on the new substitute.?® The House was held in session nearly 
12 hours on the second day of debate in order to pass the substitute bill 
by a vote of 314 to 97.3 

Earlier in the session, the farm bill conferees had produced a new bill 
differing in some respects from both the House and Senate versions. The 
legality of this procedure was promptly challenged in the Senate. After 
lengthy argument, the Vice-President ruled that where one branch 
“passes an entirely new bill as a substitute for the bill of the other house, 
there is very little limitation placed on the discretion of the conferees, 
except as to germaneness,’4° As that precedent was applicable to the 
Fair Labor Standards bill, where only the number S. 2475 remained of 
the Senate version, every sectio wanted to get men on the conference 


32 Ibid., p. 9596. 

33 Representative Joseph W. Martin, from a textile area in Massachusetts. 
a New York Times, May 3, 1938. 

3 Tbid., May 7, 1938, and Record, 3rd session, p. 8465. 

3 Record, 3rd session, pp. 9741 and 9747. 

37 Tbid., 2nd session, pp. 1977 and 2052. 38 Tbid., 3rd session, p. 9623. 
3? Ibid., p. 9788. 40 Tbid., p. 2414. : 
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committees from both House and Senate. A filibuster was threatened in 
the Senate if Southerners who favored sectional differentials were not 
included in the conference." Acceding to these demands, a conference 
committee of 14 was selected, representing all the economic interests 
directly involved.” It sat as a third branch of the legislature trying to 
reconcile divergent sectional claims. After two weeks of difficult negotia- 
tion, the conferees accepted a formula described as being neither the 
Senate bill nor the House pill, but “really and truly a new bill, based on 
the philosophy of each.”® On June 14, the conference report was accepted 
by the House, 291 to 89, and by the Senate without a roll call.“ With the 
President’s signature on June 25, his political success was converted into 
an administrative problem. 

Administrative Reorgarization. An administrative problem which was 
not converted into a politieal success involved the reorganization of the 
executive departments. A carefully prepared Roosevelt program, after 
being mangled by amendments, was completely rejected. The manner in 
which Congress handled this issue, rather than the substance of proposed 
measures, is of primary concern here. The story involves presidential 
power, party pledges, parliamentary procedure, and pressure politics. 

For years, the glaring necessity of administrative reorganization has 
been universally recognized by legislators, executives, and political scien- 
ists. Although prominently stressed in platform promises and campaign 
speeches, no practical solution has been evolved. Congressional majorities 
have been lacking for all important specific suggestions. With the ex- 
pansion of public furiction§ under the New Deal, moreover, the situation 
has steadily grown worse. In 1936, when there was much rivalry between 
groups to propose remedies, the President designated three eminent politi- 
cal scientists to make exhaustive investigations and submit concrete 
recommendations. On January 12, 1937, the non-partisan report of this 
distinguished Committee on Administrative Management was endorsed 
in toto by Mr. Roosevelt and transmitted to Congress. 

The House and Senate promptly established a joint select committee 
on government reorganization, the component elements of which, not 
working together harmoniously, soon dissolved into two separate com- 
mittees, The representatives opted to cover the subject in several bills, 
whereas the Senate committee sponsored an omnibus measure. On July 
27, 1987, without extensive or acrimonious debate, the House passed a 
bill, 260 to 88, providing six presidential secretaries. In the middle of 
August, it similarly accepted, 283 to 76, a measure granting to the Presi- 


41 New York Times, May 25-27, 1938. 

4 Ibid., and Record, 8rd session, pp. 9951~2. 
48 New York Times, June 18, 1938. 

4 Record, 3rd session, pp. 12049 and 12124. 


AMERICAN, GOVERNMENT AND POLITICS 1109 


dent general power to redistribute administrative bureaus. When Con- 
gress adjourned shortly thereafter, an omnibus bill had been favorably 
reported to the Senate, and proposals to reorganize the civil service and 
auditing and accounting systems awaited action on the House Union 
Calendar. While the committees had culled several politically objection- 
able provisions from among the recommendations, and rewritten many, 
they had generally shown a commendable » disposition sto follow expert 
advice in promoting efficient national administration. Had’ it not been 
for the bitterness aroused by the court reform controversy, any pre- 
diction of the project’s ultimate failure would have then semed absurd. 

To obviate a filibuster and facilitate adjournment of the first session, 
the Senate made an anti-lynching bill the special order after the farm bill 
at its next session. When the special session convened in November, the 
agricultural measure being still in committee, Mr. Byrnes sought con- 
sideration for the Reorganization bill. The Senate leadership, however, 
had decidad that Senator Wagner should be recognized to move to take 
up his anti-lynching bill. Learning of this, Mr. Byrnes obtained the floor 
during the morning hour to explain: ‘‘At the conclusion of the morning 
business [2 p.m.], it will be in order for any member of the Senate to 
move to take up a bill. .. . I know, however, when I rise at that time the 
Vice-President will not be able to see me or to hear me... . There is no 
doubt but that I will not be able to make the motion” to consider thes 
Reorganization bill.“ “It would be my hope to dispose of it within a short 
time. If the Senate could act upon the bill pending on the Senate Calendar, 
[it] would go to conference, and in conference the difference between the 
Houses could be ironed out while-the Senate-was working on the agricul- 
tural bili... ’’* Following a suggestion from Senator King, Byrnes re- 
tained the floor until 2 r.m., when he made his motion. The chair, how- 
ever, heard only Senator Wagner,“ whose motion was still being debated 
one week later when the farm bill arrived. 

Three months later, on February 25, 1938, having passed the act “to 
provide an adequate and balanced flow of the major agricultural com- 


4 Record, 2nd session, p. 43. 46 Thid., p. 44. 

47 Ibid., p. 54. Mr. Byrnes queried: ‘Is there among the precedents of the Senate 
any instance where a Senator speaking a at 2 o’clock was taken off his feet and another 
Senator recognized?” (p. 57). To this there was no official reply. Prearranged 
recognition, however, is common in the Senate as well as the House. “The Senator 
from California called the Chair this morning over the telephone and asked to be 
recognized.... The Senator from Minnesota visited the office of the Chair this 
morning and said he also would like to make some remarks. The Senator from 
Kentucky told the Chair this morning that he would like to have about 10 minutes. 
Now tha Senator-from Oregon has expressed his wish to have some time, as has the 
[other] Senator from California. That is the status of requests to the Chair up to 
this time.” Ibid., 3rd session, p. 2458. 
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modities in interstate and foreign commerce,” and having permanently 
detoured the proposit:on for the “prevention of and punishment for 
lynching,” the Senate made S. 3331, the revised omnibus bill, its un- 
finished business.*® Debate proceeded leisurely, with frequent interrup- 
tions for appropriation bills, and lengthy oratorical asides on irrelevant 
topics of current interest. The firs} important vote came on March 15, 
when the civil service provisions were sustained by a vote of 50 to 38.* 
Three days later, Senator Wheeler’s amendment, supported by every 
Republican, requiring specific congressignal sanction for all administra- 
tive changes, "was defeat2d 43 to 39.5 The next assault came from Senator 
Byrd, a rival reorganize? interested primarily in economy, whose amend- 
ment to curtail all expeaditures by 10 per cent was defeated 56 to 28.5 
One Republican supported the Administration. Another Byrd proposal, 
to eliminate the Generel Auditing Office and restore the Comptroller- 
General, was defeated 47 to 36. The Administration had a small but safe 
majority pledged to the dill’s enactment. 

In the meantime, however, a rising hurricane of opposition had been 
spreading throughout tha country. The arbitrary action of the German 
Führer in proclaiming Austrian anschluss had created widespread dread 
of executive power. Herr Hitler had gained control under the Weimar 
constitution and turned tyrant. Could not Mr. Roosevelt or his successors 
do the same? The Russiar “purges” and the President’s current summary 
removal for “contumacy” of A. E. Morgan as head of T.V.A. contributed 
to the growing ,phobia >n presidential authority. To preserve our 
liberties, were not more shackles needed on governmental power? It was 
better to leave the admin:stration unreformed than entrust even tempo- 
rary discretion to the Chief Executive. Besides, did not the job of re- 
organization belong to Congress? 

Much of this wave of Zear was the result of deliberate propaganda. 
Alarm was manufactured by great newspapers, cunning political op- 
ponents, and demagogues like Father Coughlin. Humble citizens were led 
to believe that the passage of the “dictator” bill would mark the end of 
American political freedom. National unity began to disintegrate. Most 
articulate minorities, with the singular exception of the C.I.O., began 
to demand exemption from the bill’s operation. The American Legion 
importuned Congress to zrant immunity to the Veterans’ Bureau; 
Senator Clark’s amendment to that effect failed by a tie vote. The 
Forestry Service got the backing of powerful agricultural organizations, as 
well as the General Federation of Women’s Clubs, for its demand to re- 
main untouched in the Department of Agriculture. An amendment for 


48 Ibid., 3rd session, p. 3293. 49 Ibid., p. 4524. 50 Tbid., p. 4865. 
51 Ibid., p. 4972. 8 Tbid., p. 5216. 53 Tbid., p. 5083. 
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that purpose failed in the Senate, 50 to 33." Frank E. Gannett, as chair- 
man of the ‘National Committee to Uphold Constitutional Govern- 
ment,” fulminated steadily against the bill and contended that “the 
country would be mighty glad if Congress would stop piddling with 
debatable cr unessential reforms and work exclusively for recovery.’’™ 
The National Codperative Milk Producers’ Association sent a vigorous 
protest. Mr. William Green asseverated that the delegation | of authority 
to the executive to reshuffle public agenciés was “highly objectionable 
to labor” and that congressional, “power ought to be broadened and ex- 
tended, but never curtailed nor surrendered.” He urged that the 
measure be recommitted; but a motion to that effect on March 28 failed, 
48 to 43, just prior to final passage, 49 to 42.58 ° 

The victorious Senate majority asserted that Congress had given ample 
demonstration of its incapacity to reorganize, end that the sole remaining 
recourse wes to delegate limited discretion to the President to redistribute 
and consolidate governmental agencies. It denied that potent executive 
authority, when constitutionally bestowed and democratically controlled, 
is akin to dictatorship, and affirmed that such authority is the greatest 
bulwark against tyranny. If public officials have inadequate power to 
dispose of exigent problems, the people may lose confidence in their 
government and permit its overthrow by those who can and will act. 

It was further alleged that organized minorities, unwilling to sharee 
sacrifices for the common welfare, fear a strong president because he, by 
political necessity, must serve the national interest. Legislators, however, 
responsible only to smal] segments of the population; are highly suscept- 
ible to the threats of pressure groups. Thus, to argue for strong congres- 
sional power is to advocate sacrifice of the general welfare in behalf of 
aggressive political minorities. Such government has elsewhere led to 
dictatorship. 

Few legislators openly espoused either line of reasoning here outlined, 
being motivated by a multitude of considerations. Many were patently 
for or against President Roosevelt. Others had previously traded their 
votes on this issue. Some were simply A.F.of L. or C.I.O. or Farm Bureau 
Federation men. Many, however, sincerely perturbed by the menace of 
dictatorship, gravitated into warring camps seeking to preserve American 
liberty. 

Parliamentary technicalities were not unimportant. On an earlier vote, 
less violent opposition would have been encountered. On March 18, 
Mr. Barkley secured unanimous consent to limit discussion by each 
senator to 30 minutes on the bill and 15 minutes per amendment.®® On 

5% Ibid., p. 5078. 55 Ibid., p. 5211. 56 [bid., p. 5319. 


E7 Tbid., p. 5077. For a refutation of some Green allegations, tbid., p. 5319. 
58 Ibid.. pp. 5529-30. 88 Thid., p. 4877. i 
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March 24, wishing to “call the calendar for unobjected bills,” and to pass 
his resolution to investigate the T.V.A., the majority leader secured 
another agreement providing that on March 28 Senators Byrnes and 
Walsh should parcel out the time until 3 r.m., whereupon, without 
further discussion, all necessary votes would be taken.®® When the Senate 
resumed consideration of S. 3331, on the 28th, a unique full-dress formal 
debate took place, each senator condensing his choice remarks into a 
ten-minute address. With thefavorable Senate vote, the Administration’s 
great desire was to maneuver the bill to conference. In that strategic 
stronghold, fepairs could be msde and the bill reported back at an 
auspicious moment. 

Had the Reorganization Committee reported one of the House bills 
with its own version as a proposed amendment, conferees could have 
been appointed immediately. Mr. Byrnes, however, sought unanimous 
consent to take up H.R. 8202, strike out all after the the enacting clause, 
and substitute the text of the Senate bill.’ There was objection. He then 
so moved, but was told that the debate agreement forbade any new mo- 
tions after 3 P.M., prior to a final vote on S. 3331. After final passage, 
Mr. Byrnes again moved to take up H.R. 8202. As this question was 
debatable, a filibuster began, Senator Burke asserting that the mover’s 
purpose was to deprive the House of an opportunity to pass on the Senate 
omnibus bill “other than in the consideration of the conference report, 
and everyone... knows that this is an extreme limitation.”® Senator 
Byrnes shortly capitulated, withdrew his motion, and “messaged” S. 3331 
to the lower chambtr.™ His parliamentary blunder may have been re- 
sponsible for the measure’s eventual defeat. 

Mr. Cochran, chairman of tha House Reorganization Committee, 
promptly announced that S. 3331 would be reported immediately with 
the text of the four House bills, two of which had previously been ac- 
cepted by large majorities, as a committee substitute amendment." The 
Republicans demanded fresh hearings and delay in order to “hear from 
the people” ;* the minority leader, Snell, objected to a unanimous consent 
request to limit general debate to six hours. Because the select committee 
previously had been given high privilege, S. 3331 was called up for con- 
sideration within three days of final Senate action. As Chairman O’Con- 
nor of the Rules Committee was fighting the reorganization plan, no 
effort was made to obtain a special rule governing debate. The bill was 


80 Tbid., p. 5818. 8t Ibid., p. 5530. &2 Ibid., p. 5531. 

83 Ibid., p. 5533. 6 Ibid., p. 5664. 

86 Tbid., p. 5772. Mr. Andrews hoped that “the reorganization bill will be held 
up for a day or two, at least for a time, so that the American people can exercise 
their inalienable right to send a letter or telegram if they choose.” 

& Toid., p. 5762. 
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debated under the regular house rules placing a one-hour time limit on 
all speakers, and permitting them to yield portions of their time.® It 
was Mr, Cachran’s intent, after six or eight hours of discussion, to have 
the Committee of the Whole rise, and then move to close debate, a motion 
requiring a simple majority for adoption. Confident of this strategy, the 
Democratic leadership objected to proposals limiting debate to 16 hours.®? 

Consideration began amidst parliamentary tangles. Obstructionist 
tactics obteined delay and exacerbated antagonism. The lengthy Senate 
version had to be read in full, although none was interested in its contents. 
Points of order, quorum calls, and even questions of personal privilege, 
were part of a general conspiracy to hamper discussion. Patient spectators 
in the gallery muttered that convincing evidence was being offered that 
probably our greatest need was legislative reorganization.” ° 

Upon these legislators was placed the responsibility, in an election 
year, of withstanding an avalanche of telegrams, and of resisting hordes 
of frantic eppeals to save the country from dictatorship. The crusade of 
criticism rose in a new crescendo as they wrestled with the details of the 
measure. It was almost impossible to make an emotional appeal for 
administrative reform, but there were few limitations on the opponent’s 
appeal to human fear. The President himself took up the burden of de- 
fense. Denying that he wanted to be a dictator,” he began to negotiate 
concessions to appease powerful animosities. One agency after another® 
was exempted; Congress was given authority to disapprove of changes 
by concurrent resolution requiring but a majority vote.? In this atmos- 
phere of hysterical fear, however, new ghosts’ constantly appeared. An 
exemption of the Bureau of Education was necessary because “ʻa vile, 
malicious, and damnable whispering campaign has surged through the 
country to arouse and disturb a great church.’’ The President wanted 
to move tne Bureau of Education in order to seize control of the youth 
from the Catholic church! 

The representatives could not endure the pressure. The battle raged 
for days with indecisive results. Debate could not be curtailed, nor could 
the bill’s opponents do more than cripple it by amendment. After seven 
days of ftrious debate and some fervid oratory, a motion to recommil, 
as demanded by several powerful lobbies, prevailed by the close vote of 
204 to 196." Everyone agreed that’it was a political reverse for President 
Roosevelt. Some interpreters hailed the vote as evidence of a great 
democracy’s determination to remain unfettered; others sadly murmured 
that a virile democracy could never be created by sacrifice of the national 


87 Ibid., p. 5824. 68 House Manual, 1934, Par. 804. 
89 Record, 8rd session, p. 5825. 7° Personal observation. 
7 Record, 3rd session, p. 5834. 72 Ibid., p. 6071. 173 Ibid. 
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interest because of the importunities of organized minorities, or by 
demonstrating popular distrust of responsible public officials. 

Procedure. There were fewer protests by the House minority against 
legislative steam-rollers during the last two sessions of the 75th Congress 
than for many years. In general, ample opportunity was afforded for 
argument and elocution. Although consideration of appropriation bills 
was usually conjrolled through generous unanimous consent agreements, 
the House acted with celerity, all regular appropriations being voted by 
April 21.7% The reorganization bill might have passed had its sponsors 
accepted a proffered 16-hour debate limitation. By unanimous consent, 
three days were devoted to general debate on the farm bill,” after which 
the amending process consumed seven more days.” Twelve hours were 
assigned by special rule to the Naval Expansion bill for open argument.78 
A unanimous consent agreement allowed 13 hours to be used on the 
Revenue Act prior to reading for amendment under the customary ar- 
rangement." After 12 hours of free discussion on the Recovery measure, 
a “tight” rule was utilized to cover the dangerous amending process.®° 
Other measures, such as those dealing with merchant marine, judges, 
food and drugs, and the T.V.A. investigation,®! were allotted two hours 
by rule. Inasmuch as there were 34 Calendar Wednesdays during the 
75th Congress, as compared to eight such occasions during the preceding 

«biennium, better facilities were provided for the consideration of bills of 
medium importance.” 

There was complaint over the rule limiting debate to four hours, and 
outlawing points of ordér, on the 120-page revised Farm bill which 
emerged from conference. Although this rule was called a “parliamentary 
outrage,” it was actually a time concession, as conference reports can 
be accepted promptly under the regular rules. The most serious griev- 
ance of the representatives, however, was the denial of the desire of a 
majority to consider certain bills. The recalcitrancy of the Rules Com- 
mittee with regard to the Labor Standards bill has already been men- 
tioned. It was, nevertheless, blameless for the predicament of the 
Ludlow War Referendum resolution still interred in the Judiciary Com- 
mittee. 


% Record, 3rd session, p. 7462. 7 House Calendars, December 1, 1937. 

77 Representative Warren stated: “I think ... that this measure has required a 
longer time for consideration... than any measure... during my 13 years of 
service.” Record, 2nd session, p. 1540. Another stated: “I have never known a bill 
to be given more careful and considerate attention.” Ibid., p. 1672. 

78 Tbid., 3rd session, p. 4358. 79 Ibid., p. 3706. 80 Tbid., p. 8773. 

51 This was a joint resolution, requiring presidential action, rather than a con- 
current resolution customary for legislative investigations. Ibid., p. 5774. 

82 Final edition of House Calendars, 1938, p. 5. 

83 Record, 3rd session, p. 2121. 84 Ibid., p. 2125. 
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The Ludlow followers could have directed their discharge motion at 
the legislative committee retaining the Referendum resolution, but this 
would not have guaranteed House consideration. Consequently, they 
sought to discharge the Rules Committee, as was done in the first session 
with respect to an anti-lynching bill, from consideration of a special rule 
giving privilege to their resolution..This procedure was permissible, 
though it would have been improper, the Referendum resplution not being 
on a Hous? calendar, for the Rules Committee to report such a rule.® 
In this anomalous manner, 218 petition-signers brought before the House 
the question of considering Mr. Ludlow’s resolution. As only 20 minutes 
of debate, 10 on a side, is permitted on the motion to discharge, members 
took time on an appropriation bill to air their views: The President’s 
overt opposition® contributed heavily to the decision, by a vote of 209 
to 188, nct to consider the resolution, 51 signatories being in the new 
majority.” 

The unpredictable Senate gave most bills but a cursory glance, spend- 
ing its time in prolix deliberation over a few important measures. Ap- 
propriation bills were generally accepted as reported from committee. 
Thus the irst deficiency act took approximately 30 minutes. The Interior 
bill had one day, and the Independent Offices bill less than two days of 
general discussion. On the other hand, efforts had to be made to restrain 
debate on the Farm, Anti-lynching, Recovery, Reorganization, and Naval 
_ Expansion measures. That the procedural facilities for this purpose are 

palpably inadequate was once again demonstrated. The-minority’s right 
to talk was given precedence over the majority’s right to act. The closure 
rule proved useless, The Senate custom of accepting equitable unanimous 
consent agreements was helpful in several instances, but the innovation 
of pro forma amendments helped defeat their objective.** 

The extent to which one man can upset Senate procedure is well il- 
lustratec by the brief filibuster of Senator Clark, who wanted wide pub- 
licity for his speech against the Naval Appropriations measure. Most of 
the reporters had quitted the gallery, expecting the Senate to recess when 

` this routine bill was passed. Unable to persuade the leader to postpone 
the final vote until the next day, Mr. Clark, former House parliamen- 
tarian, took advantage of the Senate rules and prevented a vote. As the 
roll must be called in the Senate whenever the absence of a quorum is sug- 
gested, providing business has been transacted since the previous call, he 
alternated between making motions and compelling quorum calls. It 


85 Tb¢d., 2nd session, pp. 1988-89, and 3rd session, p. 213. 

% Tbid., 3rd session, p. 345. 87 Thid., p. 350. 

88 Ibid., 2nd session, pp. 1930 and 2075. On the Recovery measure, senators 
introduced amendments, discussed them as long as permitted under the consent 
agreement, and then withdrew them. Ibid., 8rd session, p. 10650. 
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concerned him not at all that his motions were laid on the table, or that a 
majority of the senators sat patiently in their seats after the ninth con- 
secutive roll-call. The leadership finally capitulated, postponing the vote 
until after the Missouri senator should have spoken the following day.®® 

A history of the anti-lynching bill would be of value in studying 
American politics, legislative procedure, and constitutional law. To most 

- senators, its poljtical merits outbalanced its constitutional and adminis- 
trative defects. Pushed through the House earlier by a discharge petition, 
it was defeated in the Senate by the obstinate refusal of a Southern cabal 
to allow the majority to vote. Political expediency seemed to dictate the 
positions taken by both sides. That the intensity of its advocacy did not 
equal the fervor of its denunciation possibly accounts for its failure. The 
complacenty with which its abandonment was eventually received adds 
some evidence for the theory that filibusters succeed only against bad 
bills.°° 

This bill, H.R. 1507, was before the Senate toward the end of the first 
session, the first and last weeks of the second session, and for six weeks 
in the third session. Little was done to combat the filibuster except to 
recess rather than adjourn from day to day, thus limiting each senator 
to two speeches on the bill and each amendment. This became a regular 
feature of Senate procedure. The legislative day of January 5, 1938, lasted 

*until April 19, when Senator Hiram Johnson was permitted to move an 
adjournment to honor a deceased California representative. The next 
“day” lasted through June 3, and the next until final adjournment. Thus 
the Senate sat for three legislative days during the third session,” but the 
possibility of multitudinous amendments nullifies any chance of breaking 
a filibuster under the regular rules. 

The Senate has operated so long as a gentleman’s club that two sets 
of rules have developed, one written and the other based on custom. 
Only after specific warning is it considered fair to enforce the written 
rules.” Ordinarily, for instance, to permit a quorum call, or insertion of 
material in the Record, does not take a senator off the floor or terminate 
a “speech.” When one gets “technical,” however, the possibilities of 
cavilling over petty points are enormous. The confusion wrought by such 
attempts led Senator Barkley, the majority leader, to state: “I agree that 
the rules of the Senate are the most archaic conglomeration of contradic- 
tory decisions that ever prevailed in any parliamentary or legislative 


8° Tbid., 3rd session, pp. 5657-63 and 5733. 

90 See Lindsay Rogers, The American Senate, pp. 168-169. “Practically every 
proposal defeated by a filibuster has been unregretted by the country and rarely 
readvocated by its supporters.” 

51 Accordingly, the Reverend ZeBarnzy T. Phillips, Senate chaplain, enjoyed 
extensive vacations. 2 Record, 3rd session, pp. 953 and 1019, 
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body. ...I think the rules of the Senate ought to be revamped. They 
ought to be modernized. They ought to be so changed as to make the 
Senate a self-governing body, which it is not now.”™ 

On numerous occasions, the services of the sergeant-at-arms were 
` necessary to secure a quorum; Mr. Barkley once intimated that senators 
were remaining outside the chamber to aggravate the difficulty of main- 
taining one.” He was afraid to order night sessions or make the issue a 
test of physical endurance lest he fail to mister the necessary support.” 
The sponsors of H.R. 1507 gambled on public opinion to break the fili- 
buster, but even this failed them. Twice attempts were made to invoke 
the closure rule. Sixteen or more senators signed the necessary petition, 
but the Senate refused to restrict debate.” Even had there been the 
necessary two-thirds vote to apply Rule 22, every senator would still 
have had one hour to talk on the bill and each pending amendment.” 
After the second failure, Mr. Barkley moved to take up the supple- 
mentary relief bill. A majority quickly seized this opportunity, perma- 
nently displacing H.R. 1507, and ending the farce. 

No presidential appointee failed of confirmation by the Senate. Popular 
reaction to the hasty approval of Mr. Black during the first session, how- 
ever, tended to make Senate committees more cautious. Stanley Reed 
was confirmed as Supreme Court justice without objections or public 
comment.” Senator Austin’s irrelevant verbosity did not harm Robert H. e 
Jackson, approved as Solicitor-General, 62 to 4.1 Thurman Arnold was 
accepted unanimously as Assistant Attorney-General after a committee 
investigation.“ Senator Key Pittman talked-on séveral days against 
E. K. Burlew as First Assistant Secretary of Interior, but confirmation 
was almost unanimous.: Senator Truman spoke disparagingly of 
District Attorney Milligan, who had prosecuted Pendergast election 
officials in Kansas City, Mo., but, as his senior colleague, the President, 
and public opinion favored the nominee, he made no real effort to block 
approval for a second term% Rush D. Holt, however, maverick Demo- 
crat, carried his fight against the confirmation of F. Roy Yoke as internal 
revenue collector to the Senate floor. He asserted: “It has been a rule of 
the U. S. Senate that when a senator states that a person nominated to 
an office confined to his state, and his state alone, is personally obnoxious 

% Ibid., p. 1436. % Ibid., p. 709. 8 Ibid., p. 710. 

% This was the basis for considerable criticism from Republicans, who alleged, 
when defending themselves for opposing closure, that the Democrats had made 
no real effort to break the filibuster. Ibid., pp. 1555 and 2973-78. 

57 Ibid., pp. 1442, 1556, 2491, and 2739. Neither time did the closure motion re- 
ceive even a simple majority. 

58 There was a rush to propose amendments just prior to the closure vote. Ibid., 


p. 1554. 98 Ibid., p. 2979. 100 Thid., p. 1405. 
101 Ibid., p. 3807. 102 Ibid., p. 4552. 103 Ibid., p. 5727. 
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to him, the nomination should be rejected. Today I raise the issue of 
personal obnoxiousness.”!“ The confirmation of Mr. Yoke, 46 to 15, is 
probably significant less for the abrogation of the custom of senatorial 
courtesy than for revealing the low standing of Mr. Holt among fellow- 
senators.) The youthful West Virginian has not played the game accord- 
ing to accepted political rules.1%* i 

External Pressures. The 75th Congress, due largely to the output of 
private acts, prôduced 1,759 laws and resolutions—more than any Con- 
gress in 30 years. About two-thirds of congressional business originated 
in the lowe branch. The work was fairly evenly divided between the 
first and third sessions, the special session being credited with only five 
petty acts., Congress continued to act mainly as the arbiter between the 
President end organized minorities and among pressure groups. Legisla- 
tion fared badly which didnot have behind it the propulsive force of the 
Administration or some organized interest. 

During the Congress, the President transmitted to the House two oral 
and 71 written messages, as well as 1,483 communications from the 
executive departments. He also disapproved 113 legislative products, in 
84 instances by pocket veto. Explanations of his action, however, were 
always given. Three measures were repassed, over his veto, two affecting 
farmers and one dealing with ex-soldiers.1%” 

e Last January, Mr. Roosevelt suggested, in his annual budget message, 
that he be given power to veto items in appropriation bills.1°* Although 
he had stated that “a respectable difference of opinion exists as to whether 
a...item veto power could be given to the President by legislation, or 
whether a constitutional amendment would be necessary,’’°® Mr. 
Woodrum, pilot of the Independent Offices Appropriation bill, secured 
the acceptance of an amendment to it giving the President authority 
“to eliminate or reduce by executive order, in whole or in part, any ap- 
propriation or appropriations made by this act, or any act or joint resolu- 
tion, whenever, after investigation, he shall find and declare that such 
action will aid in balancing the budget or in reducing the public debt.” 
A strenuous protest began the next day against this presidential power to 
impound public funds. Legislation had been inserted in an appropriation 
bill when ‘“‘only about 25 members were on the floor.’ Moreover, “‘if this 
single-item veto amendment becomes law, it may develop that no con- 
gressman would dare oppose the Executive on anything.” Although 


10t Thid., p. 2658. 105 Thid., p. 468. 

108 Ibid., p. 476. On another occasion, Senator Minton said of Mr. Holt: “He 
could put all his friends in a telephone booth.” Ibid., p. 6338. 

107 A bill extending low interest rates by federal land banks was repassed both 
years. Record, 3rd session, p. 12823. 198 Thid., p. 78. 109 Ibid, 

uo Ibid., p. 447. u Thid., p. 542. 12 Ibid., p. 543. 
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support came from the minority leader, Snell," the proposal was aban- 
doned after considerable public discussion. The Senate was not interested, 
especially after a new spending program was inaugurated. 

Although the President operated ordinarily with a high degree of 
political efficacy, his record on the tax bill was undistinguished. As eco- 
nomic progress faltered, the demand for repeal of the 1936 law taxing 
undistributed corporate surpluses grew more insistent; amidst business 
decline, Mr. Roosevelt’s position behind thé measure became strategic- 
ally vulnerable. He conceded reluctantly that “unjust provisions should 
be removed provided such removal does not create new injustices. Modi- 
fications adequate to encourage productive enterprise” must not permit 
misuse of the corporate form or reduce aggregate tax revenues." 

After protracted investigation, the Ways and Means Committee 
recommended a bill retaining the controversial principle of existing law, 
but easing its application. In addition, the position of small corporations 
was definitely alleviated. The House, however, decisively rejected one 
provision, the so-called “third basket” providing “punitive” taxes on 
family or closely-held corporations.“* The Senate, moreover, was even 
less tractable, It preferred to heed the exhortations of the business com- 
munity by eliminating the surplus tax entirely, leaving most corporate 
levies at a flat rate irrespective of dividend distribution, and by modifying 
the capital gains tax.Us 

The conference committees long remained deadlocked. Mr. Roosevelt, 
seeking tc augment the pressures customarily exerted hy Treasury ex- 
perts on tax-bill conferees, addressed a letter to the chairmen of the two 
delegations in which he denounced features of the Senate bill as striking 
“at the root of fundamental principles of taxation.”"” This was a clear 
invitation to the conferees to “legislate” rather than to reconcile dif- 
ferences. Although the Senate members resented this unusual interference, 
they could not become intransigent if the House conferees remained loyal 
to the President. A stalemate meant the retention of existing law and the 
denial of any relief to business. 

Consequently, a compromise was eventually reached in which the 
principle of the undistributed profits tax was retained for two more years 
at a very low rate, and the Senate version of the capital gains tax accepted 
with minor alterations. Prompt acctptance greeted the conference report 
in both houses."8 The President, however, not sharing congressional 
eagerness “to do something for business,” yet not daring to veto the 
measure, waited until the last day possible before announcing that he 


M3 Ibid., p. 544. 14 Thid., 2nd session, p. 3. 

US Tbid., 3rd session, pp. 4158 and 4351. us Ibid., p. 6774. 
u? New York Times, April 14, 1938. 

ue Record, 3rd session, pp. 8538 and 8822. 
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would permit the bill to become law without his signature. This oblique 
manner of validating legislation, previously unused for several administra- 
tions, and the President’s critical speech, aroused the ire of the chairman 
of the Senate Finance Committee, Mr. Harrison, who arose in the Senate 
the next day to attack the President’s reasoning.’ In reporting the en- 
counter, the public press, long hostile to the Administration on this issue, 
generally applauded the Senator.” 

Whereas the President cofild not control Congress on the questions of 
taxation and administrative reform, his leadership became popular when 
exerted in béhalf of another huge spending program. That Congress would 
appropriate the funds was never in doubt. The sole issue was the degree 
of freedom to be allowed the Executive in the expenditure of them. Legis- 
lators, including the Republicans, who feared that the President might 
not spend public money tọ further their own political aspirations made 
beautiful appeals to preserve congressional prerogative, prestige, and 
dignity by “earmarking” the appropriations for specific purposes. Mr. 
Roosevelt, however, eloquently urging the need of great flexibility in 
administration to secure best results, obtained a complete triumph. 

The organized pressure groups were never inactive. There was less 
loose talk about “swarms of lobbyists,” but more respect was paid to the 
official “legislative agents” of the powerful interest-groups. Mr. Green 

eprobably sent as many messages to congressmen as did Mr. Roosevelt! 
The Farm Bureau Federation was rarely denied a legislative favor, while 
the tax bill represented the sole important victory for conservative lob- 
byists. On the Reorganization bill particularly, these “legislative agents,” 
collectively resembling a gerrymandered system of functional representa- 
tion, defended before Congress the cause of minorities as opposed to the 
President, customarily the guardian of the national interest. 

Politics. Partisanship was paramount in the consideration of numerous 
questions during the last congressional session. While the Republicans 
occasionally allowed debate to be conducted exclusively by Democratic 


us New York Times, May 28, 1938. The announcement was made to an assem- 
bly of West Virginia homesteaders. i 

120 Mr. Harrison prefaced his remarks by stating: “I concede to none of my 
Democratic brethren a greater degree of loyalty to the President than I. ... In the 
future, as in the past, I shall resolve every doubt in favor of Administration policies, 
and vote for them. But when my judgment leads me in a different direction, I shall 
not permit a statement to be made without at least some defense that I was a part 
of a group and a body that abandoned important principles of American taxation.” 
Record, 3rd session, p. 10121. 

121 Tbid., p. 10676. 12 Ibid., pp. 8982 and 12589. 

183 See, for examples, his endorsement of the bill providing for a bureau of fine 
arts in the Department of the Interior and his opposition to the Housing Act con- 
ference report. Ibid., pp. 12315 and 1746. 
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factions, their votes were cast almost solidly against the Democratic 
leadership. Only on the Recovery bill were they divided and the Demo- 
crats united, as in earlier sessions on New Deal legislation. On other 
measures, such as the Reorganization bill, the small compact Republican 
` minority fully capitalized its nuisance value among quarreling Democrats. 
On six important Senate roll calls dealing with reorganization, one 
Republican vote was cast with and 80 against the Democratic leader. 
For the House motion to recommit this bils the minority party strength 
of 88 was unanimous. The Republicans were against Senate closure on 
the.anti-lynching bill, yet unanimously voted against laying the measure 
aside. They supported every “reform” which the Democrats did not want, 
but aided few which the majority party found acceptable. 

A study of significant roll calls during the third session reveals that 
party and sectional considerations were inadequate to explain many 
senatorial votes. The senators from ten states adhere to different parties, 
yet only four pairs cancelled votes two-thirds of the time. Further evi- 
dence of sectionalism is shown in the fact that Walsh and Lodge of Mas- 
sachusetts and LaFollette and Duffy of Wisconsin, though of different 
parties, voted alike two times out of three. Democratic senators from 
Rhode Island, West Virginia, and North Carolina, however, opposed 
each other two-thirds of the time; and in 14 other states senators of the 
same party disagreed on more than a third of recorded votes. Thg 
greatest harmony in voting was shown by Republican senators from 
Maine, Vermont, and North Dakota, and Democrats from South Caro- 
lina, Oklahoma, Louisiana, Alabama, Virginia, and Hlinois. 

_ Although the bludgeoning of Congress with patronage posts to secure 
adoption of legislation has been warmly defended, Mr. Roosevelt, shortly 
before the 1936 campaign, ordered the automatic nomination to post- 
masterships of the highest ranking candidate on civil service eligible lists. 
As this greatly hampered legislators in “recommending” candidates, 
Congress restored by statute presidential discretion to choose among 
the highest three. Senator McKellar argued “that a representative was 
presumed to know-every person of any importance in his district, and was 
infinitely more capable of judging who would make good postmasters in 
the various towns in his district than could a civil service clerk in 
Washington.” 1! He admitted later that, to possess such competence, the 
representative must also be a Democrat.!* 

Furthermore, the proposal to abolish Senate confirmation was defeated 
because “She restraining influence of having the Senate confirm the 
appointment of an officer is of enormous value in securing the right kind 
of an officer to fill the place.”!* How this “restraining influence” operates 


1 Record, 3rd session, p. 6794. 125 Thid., p. 6795. 128 Ibid. 
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in practice was illustrated a few weeks later. Senator McKellar announced 
that “about three or four hundred nominations of postmasters have been 
submitted to the senators from the several states, and those senators 
have approved the nominations, which are now before the Senate. I ask 
unanimous consent that the nominations which have been approved by 
the senators be confirmed en bloc at this time, though they are not on the 
. printed calendar.’’’ Thus the Senate confirmed an unknown number of 
anonymous -postmasters. Tos guarantee that only the “right kind” of 
civil servants are obtained, the Senate has continued its strenuous cam- 
paign for copfirmation of all new employees earning more than $4,500 
annually.1?8 ° s 

As a gesture toward taking the postal service out of politics, the 
Democrats proposed to give life terms to all incumbents, The Republicans 
demanded that appdintment for good behavior be limited to those who 
ranked highest in fresh competitive examinations. In a conference com- 
mittee containing no Republican among its five Senate members,!29 
a plan was evolved which gave the President three alternatives in filling 
vacancies. He could reappoint the incumbent upon passing a non-com- 
petitive examination, promote a lower postal employee in accordance with 
civil service regulations, or select a new official by competitive examina- 
tion.° All new appointments were for indefinite tenure, which under the 
Myers case means, the House was assured, “that the President could 
Temove any one of these postmasters, not only this president but any 
future president, at any time he saw fit to do so.’ 

Senator Hatch of, New Mexico tried futilely to attach to the Post- 
masters bill a rider which “prohibits employees of the Federal Govern- 
ment, except elective officers, policy-making officers, from going as 
delegates to political conventions. It is an endeavor and an effort to re- 
move employees of the Federal Government from politics and from 
political influences, and also to protect conventions and party affairs from 
the influence of Federal employees, and to prevent packed political con- 
ventions.” This worthy proposal, though of doubtful constitutionality, 
was defeated largely by the vigorous opposition of Mr. Barkley, the ma- 
jority leader, as was another Hatch amendment in connection with the 
Relief-Recovery bill, that “no person whose compensation, or any part 
thereof, is paid from funds appropriated by this act shall use his official 
authority or influence for the purpose of interfering with an election or 
affecting the results thereof.” The majority leader might have cham- 
pioned these measures had he not needed the aid of friends on the federal 


12 Ibid., p. 1198. 128 Tbid., p. 9399. 

129 Tbid., p. 8111, and House Calendars. 

130 Record, 3rd session, p. 10981. 131 Ibid., p. 11729. 
132 Ibid., p. 6820. 133 Tbid., p. 10527. 
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ments for political corruption in administering the W.P.A. 4 
associates of New Mexico’s other senator. !3* 


added to the fund for the customary special pominitite td investigate 
campaign expenditures; the committee was asked to scrutinize the politi- 
cal conduct of “‘not only all those who are employed by theeGovernment 
directly, but all those employed by any state, or subdivision of the state, 
from funds supplied by the government of the United, States.” 
O. R. ALTMAN. 

Williams College. A 

State Legislation on Public Utilities, 1936-38. A survey of the state 
legislation on public utilities for the period 1936-38 reveals the continua- 


tion of certain trends which were pointed out in the article published by’ 


the author in this Review in June, 1936. 

The period under consideration in the present article (1936-38) wit- 
nessed a marked extension of the exercise of regulatory functions by the 
Federal Government, and at the same time a notable strengthening of thg 
powers and an increase in activities of the public utilities commissions in 
several states. 2 

The regulation of rates by means of contracts between the TVA and 
municipalities, power districts, electric membership associations, and 
coéperatives was continued and extended,’ while electric resale rates were 
greatly influenced, if not determined, by the conditions laid down by the 
federal Rural Electrification Administration and the PWA as a basis for 
loan agreem2nts with state rural electrification authorities. The TVA 
has entered into contractual relations with municipalities, public elec- 
trical corporetions, and private companies in Alabama, Arkansas, Georgia, 
Kentucky, Mississippi, and Tennessee.’ 

The contract between the city of Florence, Alabama (dated July 6, 


134 Ibid., p. 7073. 138 New York Times, October 21, 1938. 

136 Record, 3rd session, p. 12680. f 

1 The trenċs recorded were found in laws intended: (1) to further the creation 
of public corpcrations empowered to furnish public utility services; (2) to establish 
a new method of utilities regulation in the form of contractual relations between 
the Federal Government or federal agencies on the one hand and public utilities 
corporations on the other; (3) to stimulate municipal ownership and operation of 
selected public utilities. 2 See same article, pp. 528-531. 

3 For contracts, with specific details, see TVA, Annual Report, 1936, pp. 141- 
289; 1937, pp. 185-333. 
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1936) may be taken as a typical example of utility regulation by means 
of a contract. The customary TVA schedule of resale rates is made a part 
of the contract.4 The avowed purpose of the agreement is to insure wide 
and ample distribution of electricity in the area served bythe municipality. 
The municipality binds itself by contract: 

(1) To charge the consumers the rates set forth in the several schedules 
embodied in the contract, and not “to depart therefrom” or to make 
schedules fot additional clasSes of consumers except by agreement with 
the TVA; to negotiate and agree with the TVA upon an increase in the 
resale rates and surcharges, and to put the same into effect when it 
appears that thé current rates and surcharges “do not produce revenues 
sufficient to operate and maintain the municipality’s electric system on a 
self-supporting and financially sound basis,” and to meet charges for 
interest and amortization af debt applicable to the electric system.® 

(2) To use the revenues accruing from the sale of electricity only for 
operation, maintenance, interest, amortization of indebtedness, reserves 
and replacements, tax equivalent, and reasonable expansion of the sys- 
tem, and to use all additional surplus as the basis ‘for reduction in 
rates.’”6 

(3) To abide by the terms and conditions, and schedule of rules and 
regulations, embodied in the contract relating to certain managerial 
activities of the municipality exercised in the administration of the 
electric system.’ Important among the items of the schedule of rules are: 

(a) To administer the electric system as a separate department, and to 
segregate the revenues and accounts of the department from those of 
other municipal departments. 

(b) To keep the accounts of the department “according to a system 

.. to be prescribed by the Authority [TVA] after conference with 
the municipality.” 8 l 

(4) To value the electric system by a formula agreed upon in the 

4 Ibid., 1937, p. 140. Standard residential rates per kwh. are: first 50 kwh., 3 cts.; 
next 150 kwh., 2 cts.; next 200 kwh., 1 ct.; over 1,000 kwh., 0.4 ct.; excess over 
1,400 kwh., 0.75 ct.—minimum monthly bill, 75 cts. per meter. If bill is not paid 
within 10 days from date of bill, 10 per cent is added. 

5 Ibid., p. 187. With regard to “surcharge,” the contract provides that the mu- 
nicipality, during the development period, may impose a surcharge on a straight 
percentage of bills (¢bid., p. 147). 

8 Ibid., pp. 187-188. It is interesting to note that municipalities contracting for 
TVA power agree not to use revenue from the sale of electricity as a general source 
of municipal revenue to be applied to reduction of taxes. Some municipalities are 
reported to have been reluctant to give up such a source of revenue. 

7 Ibid., pp. 144-150. 

8 Ibid., p. 145. A uniform system of accounts has been set up for electric depart- 


ments operating under TVA contracts, and the TVA furnishes “advisory services” 
to such departments. 
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contract, which formula applies the “actual historical cost” as a basis of 

present value when such cost can be ascertained; otherwise “the present 

value shall be determined as the replacement cost new of the property 
. less accrued depreciation.’’® 

(5) To abide by the rules and regulations in the contract determining 
the legal relationship between the municipality and the consumers of 
electricity, with regard to rate classification, guaranty deposits, dis- 
continuing of service, meter tests, etc. s 

It is important to note that the schedule of rules ‘and regulations is 
made a part of all contracts between the municipality and the consumer 
and applies to all services received from the distributor. 

A significant modification of the regulatory provisions in the TVA con- 
tract appears in the contract between the Authority and the city of 
Knoxville, and the subsequent resolution of the TVA Board of Directors 
interpreting the provisions of the contract relating to rate levels. In the 
original contract, February 19, 1936, it was agreed that the municipality 
might increase the rates when the required contractual rates did not pro- 
duce sufficient revenue to meet the enumerated charges “by agreement 
with the Authority” (the typical TVA provision). The supplemental con- 
tract of May 18, 1936, added the provision that when the circumstances 
set out in the contract should arise, the provision of the contract should 
be construed to mean that the Authority shall agree to such changes in rates 
By resolution of July 28, 1938, the TVA Board strengthened the position 
of the city by pledging that in case the city should i inonepas its rates, “the 
Authority will agree to such increase in rates.” y 

A contrect between the TVA and the North Georgia Electric Member- 
ship Corporation dated June 15, 1936, contains substantially the same 
provisions as found in the contract with the city of Florence, Alabama, 
analyzed ebove.” 

A third type of corporation with which the TVA has contracted to 
supply electric energy for resale is the Arkansas Power and Light Co. 
(contract dated June 16, 1937). The wholesale rates for “firm power” 
are identical with those in the Florence, Alabama, contract. 

The TVA has been criticized in some quarters for not writing into the 
contract with the Arkansas Power and Light Co. the TVA “yardstick” 


® Ibid., p. 145. Upon such agreed value the municipality is allowed on its invest- 
ment a return “each month not to exceed one-half of one per cent.” Out of the 
revenue from sales of electricity, the municipality is permitted to reimburse itself 
for the loss of taxes (¢bid., p. 146). 10 [bid., p. 150. 

R TVA Notice of Action Taken by the Board of Directors, recorded in the 
minutes of a meeting held by the Board on July 28, 1938 (furnished to the writer 
by the Assistant General Counsel of the TVA, Mr. Joseph C. Swidler). 

2 TVA Annual Report, 1936, pp. 205-218. 13 Tbid., 1937, pp. 294-300. 
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resale rates. However, it was pointed out by TVA spokesmen that the 
Authority is authorized to determine resale rates only within the Ten- 
nessee Valley area, and that in the case of the Arkansas company rates 
would be determined ultimately by federal and state regulatory authori- 
ties.“ The TVA in the contract, however, retained the right to cancel the 
agreement in case the company should “resell to the ultimate consumer 
any power supplied by the Authority hereunder for an amount which is 
in excess of any applicable schedule fixed by the eased for the resale 
of such power. 7718 

Before dismnisging from consideration “the TVA EE E it should be 
explained that the legal department of the TVA does not consider the 
contracts an impertant part of any regulatory process, since an analysis 
of them, the department contends, makes clear that the municipalities 
and coéperatives may modify rates within the limits of the formula con- 
tained in the contract. It is further pointed out that initiative for change 
of rates comes from the municipality or coéperative, and not from the 
TVA. In actual practice, it is stated, several contracting units collect a 
surcharge of 10 per cent (one collects 15 per cent), while several others 
collect none. No basic resale rates had been changed as of April 1, 1938, 
but in three instances surcharges had been reduced for commercial and 
industrial consumers.’® 
æ According to the Federal Power Commission, authentic data on the 
actual working of the TVA contracts now (1938) appear to be available. 
Several municipalities have for more than three years “operated under 
the TVA standard contract fixing resale rates.’’!” 

Rural Electrification. The rural electrification program of the federal 
government, inaugurated by the President’s executive order of May, 
1935,18 and extended and made more permanent by the Rural Electrifica- 


14 Public Utilities Fortnightly, Vol. 20, pp. 113—114 (July 22, 1937). 

15 TVA Annual Report, 1937, p. 299. The contract recognized the federal and 
state regulating authority as follows: “It is understood that Arkansas Co. is subject 
to regulation with respect to its rates and other matters by the governing bodies 
of cities, under franchise or charter power, by the department of public utilities 
of the state of Arkansas, by the Federal Power Commission, and by other regula- 
tory bodies having jurisdiction, and that in gxecuting this agreement, Arkansas Co. 
does so saving to itself the power to assert all constitutional rights with respect to 
rates and with respect to matters unrelated to this agreement heretofore available 
to it, as well as the right to perform its duties and obligations with respect to each 
of such regulatory bodies.” 

16 The above information came from interviews with the legal and rate agencies 
of the TVA, April 1-2, 1938. 

17 Federal Power Commission, Annual Report, 1937, pp. 21-22. The report calls 
attention to the results of contract rates in Tupelo and Corinth, Miss., and Athens, 
Ala. 18 Executive Order No. 7037. 
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tion Act of 1936,!° greatly stimulated state legislation in the field of rural 
electrification. The significant features of the plan for federal aid to 
state rural electrification agencies are given below.” 

State legislation enacted to effect codperation with the federal rural 
electrification program, in the main, took the form of: (1) state rural 
electrification acts; (2) electric membership corporation acts, or codpera- 
tives acts; and (3) power district acts. 

At leach ten states have through legislation created some type of rural 
electrification authority. Nine gf the states enacted such legislation in 
1935.” The Mississippi act alone falls within the period. covered by this 
article® The act provides that the Mississippi Rural Electrification 
Authority “shall be a public corporation in perpetuity under its corporate 
name, and shall under that name be a body politic and eorporate.’’4 
The Authority is declared to be “an agency ef the state” created for the 
purpose of “promoting and encouraging the fullest possible use of electric 
energy in the state by making electric energy available to certain in- 
habitants of the state at the lowest cost consistent with sound economy 
and prudent management.” The term “certain inhabitants” applies to 


19 U.S. Statutes, 74 Cong., 2 Sess., Chap. 432. 

20 A considerable proportion of the materials on rural electrification in this 
article was procured by personal interviews (March-April, 1938) with federal rural 
electrification officials at the Washington and Chattanooga offices, state rural elee- 
trification officials, officials of local codperatives, and members of public utilities 
commissions in Virginia, North Carolina, South Carolina, Georgia, and Tennessee, 
and with the research staff and local agents of the TVA at the Knoxville office. 

21 Federal loans are authorized “for the purpose of findncing the construction and 
operation of generating plants, electric transmission and distributing lines, or sys- 
tems for the furnishing of electric energy to persons in rural areas, who are not re- 
ceiving central station service.” Private individuals and corporations, as well as 
political units and public corporations, may set up projects and apply for loans. 
Preference, however, is to be given to “states, territories, and subdivisions and 
agencies thereof, municipalities, peoples’ utility districts, and codéperatives, non- 
profit, or limited dividend associations.” The loans “shall be self-liquidating within 
a period of not to exceed twenty-five years.” Before a loan can be made, the federal 
REA administrator is required to determine and certify that in his judgment the 
security therefor is reasonably adequate and that such loan will be repaid within 
the time agreed. Loans may be made also for the purpose of financing the wiring 
of the premises of persons in rural argas and the acquiring and installation of elec- 
trical and plumbing appliances and equipment. For an analysis of the act, see V. D. 
Nicholson “The Rural Electrification Act of 1936,” Journal of Land and Public 
Utiliiy Economics, Vol. 12, pp. 317-318 (Aug., 1936). 

2 Alabama, Acts, 1935, No. 47; Montana, Laws, 1935, Chap. 98; New Hamp- 
shire, Laws, 1935, Chap. 185; New Mexico, Laws, 1935, Chap. 100; North Carolina, 
Laws, 1935, Chap. 288; South Carolina, Acts, 1935, No. 65; South Dakota, Acts, 
1935, S.B. 172; Tennessee, Acts, 1935 (Extra Sess.), Chap. 3; Vermont, Laws, 1935, 
No. 157. 23 Mississippi, Laws, 19386, Chap. 183. 

a Ibid., Sec. 3. 2% Ibid., Enacting clause. 
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those inhabitants “to whom energy is not available or, in the opinion of 
the board; is not available at reasonable rates” (italics mine).* 

The powers conferred upon the Authority may be carried out through 
the ownership and operation of generating and/or transmission systems 
both within and outside the state of Mississippi?” and of distributing 
systems within the state. The Authority is furthermore given power to 
fix the rates of energy sold to customers, affected only by contracts which 
may be madè with other agerfties, including the federal agencies, and by 
a provision in the law that the rates shall be sufficient to make the Author- 
ity self-supporting, and hence to pay bonds and interest, to meet the cost 
of operation, maintenance, and improvements, and to establish a reserve. 
“Any surplus thereafter remaining shall be devoted solely to the reduc- 
tion of rates,’”?8 Power to issue revenue bonds is granted in the act—such 
bonds not to be a claim upon the state. 

It appears, therefore, that a state public corporation is created which 
may go into the business of generating, transmitting, and distributing 
electric energy on the condition that it be self-supporting and self- 
liquidating. 

The act contains the standard provision with regard to regulatory con- 
tracts with federal agencies. Such contracts may include covenants, 
terms, and conditions with respect to resale rates, financial and accounting 
methods, services, operation and maintenance practices, and the manner of 
disposing of the revenues of the system or systems conducted or operated 
by the Authority” (italics mine).?° 

It should be noted further that the Authority and its property are liable 
for taxes, and are to be taxed and assessed in the same manner and to the 
same extent as privately owned utilities.2° Opposition to the taxation 
feature, however, seems to have arisen, since the legislature has by law 
exempted from taxation for a period of years certain specified private 
industries. 

South Carolina has perhaps had, to date, the most extensive and 
informing experience with the actual administration of a state-wide rural 
electrification system under a state authority. The individual customers 
are served directly by the Authority; contracts for service are between the 
Authority and the individual consumer. During the first two years of 
operation under the act of 1935, a sum of more than one-half million 
dollars was borrowed from the federal REA, over 500 miles of rural 
electric lines were erected, and electric service was provided in twenty-five 
counties. 


28 Thid., See. 10. 27 Tbid., Sec. 13. 28 Thid., Sec. 17. 

28 Thid., Sec. 13. No problem of conflict with the regulatory powers of a state 
commission exists, from the fact that Mississippi has no state public utilities 
commission. 30 Ibid., Sec. 23. 31 South Carolina, Acts, 1935, No. 65. 
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The installation of lines and service in a given community is condi- 
tioned upon the findings of a survey made by the Authority. A meeting 
of the heads of families of the community is called to decide whether a 
sufficient number are interested in receiving electric service. They are 
informed that “the Washington authorities require a minimum of three 
or more customers to the mile of primary line or a minimum annual 
revenue of approximately $160 per mile.” If the community decides in 
the affirmative, preliminary surveys by the Authority åre arranged, and 
the information obtained from the surveys is forwarded to the REA in 
Washington, whose engineers make the final anos as te whether the 
line shall be built. i 

The South Carolina State REA act provides that the rates and services 
of the Authority “shall not be subject to supervision or regulation by 
any other state bureau, board, or commission,”®*. . . and that the prop- 
erty, bonds, and income from such bonds “‘shall be at all times free from 
taxation within the state.’’* 

The South Carolina-Mississippi type of state REA, which puts a state 
agency directly into the electric business, is not favored by Georgia, North 
Carolina, and several other states which prefer either a weaker type of 
state REA established to aid rural coéperatives and other units serving 
the consumer directly, as in North Carolina, or a system through which 
codperatives, power districts, and local government units are empowereg 
to develop rural electrification without the assistance or intervention of 
any state rural electrification authority whatever, as in Georgia. 

The REA of North Carolina is an excellent example of the weaker or 
advisory type of authority. Although the purpose of the Authority “‘is to 
secure electrical service for the rural districts of the state where service is 
not now being rendered,” the method of securing such service is entirely 
different from that of the South Carolina-Mississippi type. The Authority 
is instructed to conduct surveys, assist communities in the process of 
organization, negotiate for supply of electric energy, assist prospective 
elective membership corporations in estimating costs of installation of 
service, ‘‘call upon the Utilities Commission to fix such rates and service 
charges as will be necessary to accomplish the purpose,” to petition the 
Utilities Commission to require extensions of lines by the power com- 
panies, and to act as an agent of todperatives in securing loans or grants 


32 Ths above information relating to South Carolina REA was given to the 
author by the officials of the State Rural Electrification Authority, in an interview 
on March 30, 1938. The schedule of residential rates in effect as of April 1, 1938, 
is as follows: first 20 kwh., 7 cts.; next 30 kwh., 5 cts.; next 50 kwh., 3.5 cts.; next 
100 kwh., 2.5 cts.; all additional, 1.75 cts. Bills for current are collected by the 
` meter readers of the authority. 33 South Carolina, Acts, 1935, No. 65, Sec. 15. 
31 Ibid., Sec. 16. 3 North Carolina, Laws, 1935, Chap. 288, Sec. 2. 
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from the federal government. In short, the North Carolina REA is not 
authorized to go into the power business, but only to assist or act as an 
agent for rural communities and coéperatives which have been so em- 
powered. 

Electric Membership Corporations Act (Coéperatives). At least 16 states 
have enacted some form of elective membership corporation laws; only 
six had enacted such legislation prior to 1936.37 Ten states have enacted 
such legislation Within the p@riod covered by this article.?* These have 
followed, in general, the recommendations of the federal REA. The 
Electric Co@perative Corporation Act passed by the legislature of 
Arkansas in 1937 contains most of the provisions found in the laws of the 
other states.** It ig entitled “An Act Relating to Codperative Non-Profit 
Membership Corporations, Organized to Engage in Rural Electrifica- 
tion.” The corporation is tg consist of three or more natural persons at 
least 21 years of age and residents of the state,* residing in a rural area, 
and “not receiving central station service.” The provisions of the state 
law relating to the procedure for incorporating private companies is 
applied to the incorporation procedure of codperatives.” 

Such a corporation is authorized to generate or purchase electric 
energy and sell it to members only; to own such property as is “necessary, 
convenient, and useful” in performing the service; to assist members 
guy in financing installations; to incur debt and issue obligations 
“secured by mortgage pledge, or deed of trust of all or any of its property, 
assets, franchise revenue, or income”; to exercise the right of eminent 
domain, to make contracts “necessary and convenient for the exercise of 
the powers granted by the act”; and “to fix, regulate, and collect rates, 
fees, rents, or other charges for electric energy and any other facilities, 
supplies, equipment, or services furnished by the corporation.’ 

Although the coéperative is declared to be a “non-profit” corporation, 
the law demands that the rates and charges at all times shall be sufficient 
to finance the “prudent operation” of the business, pay principal of and 


% Tbid., Secs. 2-3. 

37 States which enacted laws establishing codperatives prior to 1936: Alabama, 
Acts, 1935, No. 45; Indiana, Acts, 1935, Chap. 175; Maine, Laws, 1931, Chap. 280; 
North Carolina, Laws, 1935, Chap. 291; Tennessee, Acts, 1935 (Extra Sess.), Chap. 
3; Vermont, Laws, 1985, No. 157. 

38 States enacting laws establishing electric coéperatives in 1936-38: Arkansas, 
Laws, 1937, Chap. 342; Georgia, Laws, 1937, No. 503; Kentucky, Acts; Fourth 
Special Session, 1986-37, Chap. 6; Mississippi, Laws, 1986, H.B. No. 578; Nebraska, 
Laws, 1987, Chap. 50; New Mexico, Laws, 1987, Chap. 100; North Dakota, Laws, 
1937, Chap. 115; Pennsylvania, Acts, 1987, No. 889; Texas, Laws, Third Called 
Session, 1936, No. 13; Virginia, Acts, 1936, Chap. 442. 

39 Arkansas, Acts, 1987, Chap. 342. 40 Ibid., Sec. 5. 41 Tbid., Sec. 12. 

42 Tbid., Sec. 6. 43 Ibid., Sec. 4. 
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interest on its obligations, and create a reserve. Surplus revenue, if any, 
is to be returned to members on the basis of business done with each, or 
in the form of rate reduction, at the discretion of the board.“ The corpo- 
ration is to be exempt from all excise taxes and license fees except a fee 
of $10 per hundred members.“ 

The provision of the act determining the legal relation of the corpora- 
tion to the state Department of Public Utilities deserves special notice. 
It is as follows: “All corporations organized ‘under this act shall be exempt 
in any and all respects from the jurisdiction and control of the Depart- 
ment of Public Utilities of this state, except said corporation shall secure 
from the Department of Public Utilities a certificate of convenience and 
necessity for the construction or operation of any equipment or facilities 
for supplyixg electric services in rural areas.” ; é 

The recommendation of the federal REA that coöperatives as well as 
the state REA be exempt from the jurisdiction of state public utilities 
commissions met with opposition in several states. It is reported that the 
federal administrator of the REA asked the governor of Arkansas to 
veto the act if the clause relating to “certificate of convenience and 
necessity” was not eliminated.‘ 

The laws of most of the states under review contained a more effective 
“contract” clause than that found in the Arkansas law. The Georgia law 
illustrates the standard provision on regulation by means of a contract.# 
The law provides that contracts may be made between a codperative and 
a federal agency containing “covenants, terms, and conditions with re- 
spect to the resale rates, financial and accounting méthods, services, opera- 
tion and maintenance practices, and the manner of disposing of revenues 
of the system operated and maintained by the corporation.” 

In addition to the possible regulatory effect of contracts with federal 
’ agencies, the federal REA officials are in a position to exert a substantial 
influence over rates, both wholesale and resale, since the rate expert of 
the REA must report satisfactorily on the proposed rate schedule before 
the REA grants a loan to the codperative.*° 


44 Thid., Sec. 25. 4 Tbid., Sec. 30. 48 Toid., Sec. 31. 

47 Public Utilities Fortnightly, Vol. 19, p. 516, April 15, 1937. 

48 Georgia. Laws, 1937, No. 503. 

49 Tbid., Sec. 4 (13). Virginia law, 1986, Chap. 442, significantly omits the broad 
contractual provision, while it makes codperatives subject to the jurisdiction of the 
State Corporetion Commission in the same manner and to the same extent as are 
other similar utilities under the laws of the state. For a detailed analysis of state 
legislation on rural electrification and codperatives, see D. L. Marlett and W. M. 
Strickler, ‘Rural Electrification Authorities and Electric Coéperatives,” Journal 
of Land and Public Utility Economics, Vol. 12, pp. 287-301 (Aug. 1936). 

60 This applies to power districts and municipalities, sharing in rural electrifica- 
tion, as well as to codperatives. 
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Power Districts. Power districts of the nature of ad hoc agencies for the 
sole purpose of conducting the business of generating and distributing 
electricity continued to be set up by state legislation during the period 
covered by this article. Moreover, the formation of such districts in states 
where enabling acts already existed was stimulated to a marked degree 
by the loaning program of the PWA and the REA.# 

The legislature of Mississippi enacted a standard type of power district 
legislation. Public, corporatidns—bodies politic and corporate, separate 
„and distinct from existing units of government, are legalized for the sole 
purpose of oWning and operating utilities for the production, transmission, 
or distribution of electri¢ energy. The district is granted power of eminent 
domain and authority to make contracts for the purchase or sale of 
electric energy and for “the acquisition of all or any part of any utility 
or utilities.” The district is administered by a board of directors of five 
members, and it is authorized to hire a general manager, who need not 
be a resident of the state. Along with all other types of publicly owned 
utilities, the districts are to be “taxed in the same manner and to the same 
extent as privately owned utilities.’ 

The legislation of Wisconsin, which furnishes the legal basis for the in- 
corporation of the Wisconsin Development Authority and of the proposed 
Wisconsin Hydro Authority, merits special consideration. The Wiscon- 
ain Development Authority, designated as “a non-stock, non-profit 
organization,” was authorized and directed to use the funds appropriated 
to it: (1) to promote or encourage the organization or creation of munici- 
pal power districts, codperative associations to engage in furnishing light, 
heat, water, or power, in rendering street or interurban or bus services; 
and cities, towns, power districts, codperative associations or non-profit 
associations, etc., to own, construct, operate, or manage plants furnishing 
above-mentioned services; and (2) to make surveys and disseminate in- 
formation regarding resources and facilities in the entire public service 
field. 

The validation of the WDA on June 21, 1938, by the supreme court 
of Wisconsin® is considered to have sustained the constitutionality of the 
utilization of a non-stock, non-profit corporation organized under general 
laws as an instrumentality for the performance of activities in the public 
interest. It has been proposed, following the above-mentioned decision 

51 For an informing presentation and discussion of power-district legislation 
prior to 1937, see Robert D. Baum, “Power District Legislation,” National Munici- 
pal Review, Vol. 26, p. 28 (Jan., 1937). 52 Mississippi, Acts, 1936, Chap. 187. 

53 Wisconsin, Laws, 1937, Chap. 334. 54 Tbid., Section 199.03. 

& State ex rel. Wisconsin Development Authority et al. v. Dammann, Sec. of 
State, 280 N.W. 698. 


56 Letter from John Ernest Roe, replying for the Wisconsin Hydro Authority, 
Aug. 22, 1938. 
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of the state supreme court, to create a private non-profit corporation “to 
promote a vast $126,000,000 water power, flood control, stream purifica- 
tion, navigation, and recreational project.’’®’ The statutory basis for the 
creation of the proposed corporation is an act of the 1937 legislature 
authorizing the governor to designate a corporation with powers to 
develop such a public service project .58 

State Regulatory Commissions. Although the scope of the authority of 
the public utility commissions in several ‘states has been curtailed by 
state legislation denying such commissions jurisdiction over part or all of 
the activities of public corporations contracting for power ‘or loans with 
federal agencies, the position of the commissiéns in general has been 
strengthened during the period under review. The most favorable situa- 
tion of the commissions is the result of several factors, most important 
among which are: (1) federal legislation; ¢2) rate surveys under the 
auspices of the Federal Power Commission and the Federal Communica- 
tions Commission; (8) administrative aid given state commissions by the 
Federal Power Commission; (4) state legislation increasing or clarifying 
the powers and functions of the state commissions; and (5) state judicial 
decisions supporting the commissions in the exercise of their statutory 
authority. 

Important among the acts of the federal government affecting the rate- 
making authority of the state commissions was the Johnson Act which 
became law on May 14, 1934.59 The bill divested the lower federal courts 
of jurisdiction over the action of state regulatory bodies,in the exercise of 
their rate-making functions where such regulation “does not interfere 
with interstate commerce,” and “has been made after reasonable notice 
and hearing, and where a plain, speedy, and efficient remedy may be 
had . . . in the courts of such state.’”®° In effect, the bill removes a source 
of considerable delay in the decision of rate cases. 

The Wheeler-Rayburn Federal Power Act of 1935 was intended to 
preserve and strengthen the state regulatory commissions by making 
available to them the services of federal experts on rates and valuation.® 

The electric rate survey carried out under congressional joint resolution 
and issued by the Federal Power Commission® and the data collected by 
the Federal Communications Commission on telephone rates and services 
are of material value to state regulatory bodies attempting to establish 
effective regulation. 

The adoption of a uniform system of accounts by the Federal Power 


57 Public Utilities Fortnightly, Vol. 22, p. 248 (Aug. 18, 1938). 

58 Wisconsin, Laws, 1937, Sec. 101.34. 

5° U. S. Statutes, 73 Cong., 2 Sess., Chap. 283. 8¢ Ibid., Sec. 1. 
1 U. S. Statutes, 74 Cong., 1 Sess., Chap. 687, p. 854. 

@ Ibid., 73 Cong., 2 Sess., Publie Joint Resolution No. 18, Sec. 1: 


b 
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Commission (1936), which system was worked out in conference with 
representatives of the state public utilities commissions, and which was 
approved by a majority of such representatives, greatly facilitated the 
adoption by the state commissions of more effective accounting systems 
for the public utilities under their jurisdiction.® 

The most notable example of strengthening the arm of a state regula- 
tory commission, by state statutory enactment since 1935 is found in 
legislation of Penngylvania i in’ 1937. By a statute sponsored by Governor 
Earle, the Pinchot-created Public Servige Commission was legislated out 
of existence and a Public Utilities Commission substituted therefor. The 
new commission consists of five members appointed by the governor with 
approval of two-thirds of the senate, for ten-year terms and with salaries 
of $10,000 for the regular members and $10,500 for the chairman. The 
act also provides for the creation of the office of Counsel to the Public 
Utilities Commission. The counsellor is appointed by the attorney-general 
with approval of the governor. 

Accompanying the purge of the Pennsylvania regulatory commission 
was a new public utilities law. All previously enacted public utilities laws 
were expressly, by name, repealed, and a comprehensive statute was 
enacted.’ No statute of any state in the Union gives more authority toa 
regulatory commission than is granted by the new Pennsylvania law. 
pace permits a brief analysis of only such provisions of the law as in- 
dicate the see ela of, or the additions to, the powers of the com- 
mission. 

The provision “reliting to certificates of public convenience ranks first 
among the provisions tending to create a powerful commission. Without 
such a certificate, no utility may “begin to offer, render, furnish, or supply 
service within this commonwealth.’’®§ The following acts of a utility are 
conditioned upon the permission of the commission expressed through 
the certificate of public convenience: (1) right of a “foreign corporation” 
to conduct business within the state; (2) renewal of a charter or obtaining 
of “any additional right, power, franchise, or privilege,” by any public 
utility; (8) beginning of the exercise of “any additional right, power, 
franchise, or privilege” by a public utility; (4) dissolving or abandoning 
by a public utility, in whole or in part, of “any service, right, power, fran- 
chise, or privilege”; (5) beginning, by & public utility, “the construction, 
installation, or operation of any new plant or system,” or the extension 
and improvement of, or addition to, an existing plant, and acquiring or 
transferring title to property from or to any person, or corporation, in- 


63 Federal Power Commission, Annual Report, 1937, p. 5. 

ŝi Pennsylvania, Laws, 1937, No. 43. 

6 Tbid., Sec. 1. 8 Ibid., Sec. 9. 

&7 Pennsylvania, Laws, 1937, No. 286. 58 Thid., Art. IJ, Sec. 201 (b). 
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cluding a municipal corporation; (6) acquiring “five per centum or more — 
of voting capital stock of any corporation”; (7) acquiring, constructing, 
or beginning operation of a public service by a municipal corporation 
beyond its corporate limits.® 

With regard to utility rates, the usual provisions are incorporated as 
to reasonableness, filing and inspection of and adherence to tariffs, and 
rate discrimination. The section relating to rates contains two provisions 
intended to expedite rate regulation by tlte commission. These establish 
(1) a sliding scale of rates, and (2) temporary rates. Under the sliding 
scale provision, the utility, upon its own initiative, with the approval of 
the commission, may set up such a sliding scale of rates “for the auto- 
matic adjustment of the rates of the public utility as ghall provide a just 
and reasonable return on the fair value of the property.” The commission, 
upon its own initiative, may prescribe for any class of public utility “ 
mandatory system of automatic adjustment of their rates by means of a 
sliding scale.””® These provisions make possible the adoption in Pennsyl- 
vania of a system of rate adjustment similar to that of Washington, D.C. 
which is designed to eliminate much of the rate litigation between utilities 
and consumers. 

A second device designed to eliminate long delays in rate disputes and 
provide for a final equitable adjustment is found in the provision on 
“temporary rates.” The commission is authorized to set up temporazy 
rates, pending a final decision in rate proceedings “brought either upon 
its own motion or upon complaint.” The temporary rates “shall be suf- 
ficient to provide a return of not less than five per-centum upon original 
cost less depreciation of the physical property.” If they are found insuffi- 
cient to provide a fair return, “the public utility shall be permitted to 
amortize and recover, by means of a temporary increase over and above 
the rates finally determined,” an amount sufficient to make up for the 
shortage.” Burden of proof in rate proceedings, either upon motion of the 
commission or upon complaint, is placed upon the utility to prove that 
the rate involved is just and reasonable.” 

The commission is granted regulatory authority over service and 
extensions of a municipal corporation furnishing service beyond its corpo- 
rate limits; and it has full regulatory authority over systems of accounts, 
property records, and depreciation accounts.” The burden of proof in 


8° bid., Sec. 202. 

70 Ibid., Sec. 8307. The provisions relating to the sliding scale expressly exempt 
common carriers. a Italics mine. Ibid., Sec. 310a. 12 Toid., Sec. 310 (3). 

73 Ibid., Sec. 312. A scholarly analysis of the New York experience with tem- 
porary rates j is found in R. W. Harbeson, “Temporary Rate Orders in New York,” 
Journal of Land and Public Utility Economics, Vol. 13, pp. 78-86 (Feb., Ban 

7 Ibid., Sec. 401. % Ibid., Secs. 501-503. 
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proceedings involving accounting entries and records is placed upon the 
utility." 

The power of the commission to regulate is expanded somewhat into 
the field of management by the provision relating to budgets. The com- ` 
mission may require public utilities (except common carriers) to submit 
proposed budgets, itemized to shgw all proposed expenditures within 
both the field of operation and that of capital expenses, including debt 
obligations; and it „may deterfnine “whether contemplated expenditures 
are unreasonable or contrary to the publįe interest.” Rejection of budge- 
tary items by*the commission prevents the utility from including rejected 
items in the operating éxpense account or capital expenditure account 
“in any rate or valuation proceedings.’’?” The commission at all times has 
access to all records, accounts, and documents of all kinds kept by 
public utilities.”® 

Municipal corporations are included in the regulatory provisions re- 
lating to mandatory systems of accounts, depreciation accounts, and 
reports, and inspection by the commission of books and records.”® 

All contracts between a utility and an affiliated interest must be filed 
with the commission, and if the commission finds that the “amounts paid 
or payable thereunder are in excess of reasonable cost... or that such 
services are not reasonably necessary and proper, it shall order such 
amounts... to be stricken from the books of- account of the public 
utility as charges to fixed capital, or operating expenses . . . and shall not 
consider such amounts in any proceeding.” A contract between a public 
utility and a municip4lity, to be valid, must be filed with the commission 
at least 30 days prior to its effective date. The provision, however, does 
not apply to contracts for service at regularly filed tariff rates.*! 

A notable feature of the act is the assessment upon the public utilities 
of the ordinary regulatory expenses of the commission. The purpose of 
this provision is declared to be “that the several groups of persons and 
corporations subject to the act shall each contribute, by way of assess- 
ments, sufficient funds to the commonwealth to reimburse the common- 
wealth for the reasonable cost of regulating the respective groups.” 

The above analysis shows the extent to which the state of Pennsyl- 
vania, under Governor Earle’s leadership, has attempted to strengthen 
the position of the state public utiliti&s commission. The enforcement 
of several of the provisions has been checked by court procedure; and the 


18 Tbid., Sec. 505. 77 Ibid., Sec. 506. 78 Tbid., Sec. 507. 

79 Tbid., Sec. 508. 80 Ibid., Sec. 701. 81 Thid.; Sec. 911. 

82 Tbid., See. 1201 (a) (f). According to the Public Utilities Fortnightly, Vol. 22, 
p. 470 (Sept. 29, 1938), the commission, on Aug. 31, 1938, “billed Pennsylvania 
utilities for $1,137,315 to cover costs of ordinary commission operations for the 
fiseal year ending May 31.” 
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special session of the legislature in 1938 considered modification of the 
law in order to increase its effectiveness.™ 

Utilities legislation affecting the position of the public service com- 
mission in New York State also deserves special notice. Several important 
recommendations in the so-called Mack Report were enacted into law. 
The following provisions more or less affect the powers and duties of the 
commission: (1) The commission is*authorized to fix gas and electric 
rates on a sliding scale effecting an automatic adjustmént ‘‘based on the 
relation between the net income and the fair value of the property.” 3% 
(2) Contracts or agreements between a utility and any “affiliated interest” 
for the purchase of electricity or gas shall be filed witH the commission 
before going into effect. The commission may disapprove the contract or 
agreement if it be found that such is “not in the public interest.” 
(3) The commission is authorized to require electric and gas corporations 
“to establish classifications of service” based upon certain enumerated 
factors, which are not to include the number of outlets, rooms, cubic or 
square fees, or other such standards.’ (4) The commission may require a 
public utility corporation to file with it a verified copy of such portions 
of the company’s tax report to the state tax commission “as set forth 
the reproduction cost new and present value of its properties.’’® (5) Rate 
hearings, before the commission or before a court, in which municipalities 
are interested may be facilitated by the provision that the municipality 
as a corporation shall have the right to appear as a party and appropriate 
or borrow money to pay “the expenses of the employment of expert 
and technical advisers.’’®* A notable addition to thespower of the commis- 
sion was effected by an act of the legislature, April 9, 1938, which ex- 
tended th2 jurisdiction of the commission over the trucking industry.” 

The constitutional changes proposed in the 1938 constitutional con- 
vention by the Power Authority of New York State and sponsored by 
Chairman Frank P. Walsh and Judge Charles Poletti, which would have 
made forever inalienable the ownership and control of publicly owned 
power sites, failed to receive approval.®! The convention, however, 
adopted and submitted to the people the so-called Schenck amendment,” 
which proposes to prevent legislation requiring municipalities to operate 
on a non-profit-making basis or “prohibiting the use of profits therefrom 


83 Letter to the writer from the secretary to the chairman of the Pennsylvania 
Public Utilities Commission, Aug. 19, 1938. 
% State of New York Joint Legislative Committee to Investigate Public Utili- 


ties, Final Report, Feb. 24, 1986. 8 New York, Laws, 1936, Chap. 655. 
86 Tbid., Chap. 780, Sec. 1 (4). 87 Ibid., Chap. 696, Sec. 1 (14). 
38 Tbid., Chap. 242, Sec. 3. 8° Ibid., Chap. 269, Sec. 108. 


90 Public Utilities Fortnightly, Vol. 21, p. 567 (April 28, 1938). 
% New York Times, Aug. 17, 1938. 8 Ibid., Aug. 10, 1938. 
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for the payment of public expenses.” Adoption of this amendment at 
the November, 1938, election would tend to check the New York com- 
mission in carrying out its carefully considered policy of effecting rate 
reductions by municipally owned plants. 

The public service commission of Wisconsin finds the governor’s in- 
fluence over it somewhat increased by a statute (1937) which provides 
that the public service commissioners may be removed by the governor 
for cause.4° ° e 

The authority of the public service commission of Utah was somewhat 
strengthenedeby a statute (1937) which provides that the commission, in 
determining the true value of public utilities property and in establishing 
a fair return on such value, should keep and revise annually “a record of 
valuation of utilities companies.” The act, however, makes no provision 
for any annual revaluation except the assembling of data sworn to by 
utilities officials.” 

During the past two years, the Georgia public service commission has 
increased its influence through (1) adopting a policy of securing rate re- 
duction by means of conferences with utility officials rather than through 
the regular legal channels of rate hearings alone, and (2) acting as a clear- 
ing house for data concerning proposed extensions of lines and services of 
the private utilities and of the public corporations, including codpera- 
tives and municipalities. 

* An unusual law was enacted by the legislature of Colorado which ap- 
pears to make possible the regulation of agriculture by the state public 
utilities commissions The.act provides “that the soil resources and 
fertility of the land of the state and the economic use thereof, the pros- 
perity of the farming population of the state . . . are matters affected with 
public interest.’”’9” 

Municipal Ownership. The cause of municipal ownership of public 
utilities was materially strengthened by a decision of the federal Supreme 
Court, January 3, 1938, which declared legal the acceptance by cities of 
PWA loans. State laws which authorized municipalities to own and 
operate public utilities became effective at once through the stimulus of 
federal loans;°* and new legislation intended to stimulate municipal 
ownership and operation of public utilities, and to make available federal 
loans, was enacted by the legislatures of many states. Such statutes 


98 Amendments Proposed by the [N. Y.] Constitutional Convention, 1988, Art. III, 
Sec. 5. s Wisconsin, Laws, Special Sess. 1937, Chap. 9. 

% Utah, Laws, 1937, Chap. 87. 

86 The information concerning the situation in Georgia was given to the author 
by Mr. Walter McDonald, chairman of the Georgia public service commission, 
in an interview on April 1-2, 1938. 87 Colorado, Laws, 1937, Chap. 82. 

88 Alabama Power Company v. Harold L. Ickes, 82 L. ed. 263. 
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followed closely the form and content of the enactments passed by several 
states in 1934-35.° In general, the acts enabled municipalities to own and 
operate public utility enterprises, to issue revenue bonds to be a charge 
only against the earnings of the utility, to extend utility services beyond 
the corporate limits of the municipality, and to contract with federal 
agencies for loans under the federal emergency relief acts and the federal 
rural electrification act. ° 
e ORREN C."HorRMELL. 
Bowdoin College. À 


Deorganization in Maine. The readjustment of areas and services 
in the local government of Maine is proceeding most rapidly through the 
process of deorganization in towns which cannot support the cost of local 
services. An act of the legislature in 1937! provides that whenever the 
organization of any town or plantation has been terminated, the powers, 
duties, and obligations relating to the affairs of the town or plantation 
shall be vested in the state tax assessor, until such time as the town or 
plantation is reorganized. A town or plantation in Maine at present comes 
into existence through incorporation by special act of the legislature and 
ceases to exist through the surrender of the corporate charter by special 
legislative enactment. In the legislative sessions of 1935 and 1937, seven 
towns and plantations surrendered their charters and reverted to um- 
organized or “wild land” townships and five towns gave up their charters 
to be reincorporated as plantations. It is expected that the legislative 
session of 1939 will witness further progregs in the deorganization of 
Maine towns. 

The state tax assessor administers the fiscal affairs only of those areas 
which revert to ‘‘wild land” townships, Where plantations are set up, the 
people maintain a form of local government which is somewhat less ex- 
pensive than that of a town, since all relief costs are transferred to the 
state. Most of the bills introduced into the legislature for the deorganiza- 
tion of towns and their reincorporation as, plantations have carried a 
preamble reciting that the town contains many persons who have their 
pauper settlement therein and who are destitute. Since the town is with- 
out funds for their relief, an emergency is created within the meaning of 
section 16 of Article XX XI of the constitution of Maine which requires 
the proposed legislation for the preservation of the public peace, health, 
and safety. In a number of cases, towns have deorganized to form planta- 
tions when they would have been better served as “wild land” townships. 


5° For an analysis of typical municipal ownership statutes enacted in 1934-35, 
see this Review, Vol. 30, pp. 531-533 (June, 1986). 
1 Public Laws 1937, Chap. 73. 
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But the desire of the people to maintain some kind of local government 
has been too strong to be overcome. 

The towns which have already deorganized, and those which are pre- 
paring to appeal in 1939 to the legislature for the surrender of their 
charters, are either sparsely inhabited or are encountering exceptional 
financial difficulties. The town of Marion in Washington county has a 
population of 70 and a tax rate of 17 cents on the dollar. When it was 
incorporated’ in 1834, the town was credited with a population of 207. 
For the past fifty ‘years, population in the town has been decreasing as 
industry has located elsewhere. At present, almost the only industry in the 
town is a summér camp: of the Massachusetts Institute of Technology. 
.Marion is an extreme example of decreasing population and increasing 
fiscal pressure, but other towns exhibit one or both of these character- 
istics in varying degrees. , 

The advantages of deorganization are immediate and direct. In a “wild 
land” township of less than 200 inhabitants, the people pay only state 
and county taxes. The state tax is seven and one-quarter mills and the 
county tax is about two mills. In addition, the people pay a road tax of 
twenty mills.? If the population of the area exceeds 200, the schools must 
be supported by local taxation, but in the sparsely settled “wild land” 
townships schools as well as relief costs are borne by the state. Thus many 
of these small towns through deorganization may reduce their tax rate 
to 293 mills and secure better public services from the state. The suffrage 
is extended to qualified voters in the unorganized territory who pay the 
poll tax to the state ¢ax assessor and have their names entered on the 
election lists of the adjoining town. Here they may vote for national, 
state, and county officers. Relief recipients are likewise entered on the 
relief rolls of the adjoining town, which is reimbursed by the state for the 
relief expenditures incurred. Schools in the ‘‘wild land” areas are under 
the control of the state commissioner of education, and the salaries of 
teachers as well as the costs of maintenance and operation of the schools 
are met by state funds. Finally, the people of a town through deorganiza- 
tion obtain a moratorium of two years on any town debt, within which 
period the state tax assessor undertakes to help find a way to discharge 
the obligation. 

Some of the towns which have deorganized may have been hastened to 
this decision by what is known as the levy law. This measure provides 
that the property of the inhabitants of counties, towns, cities, and other 
quasi-corporations may be taken to pay any debt due from the body 
politic of which they are members. All sums so paid, with interest and 
costs, may be recovered by such body politic. However, municipal debt 


2 Public Laws 1988, Chap. 216. 
3 Revised Statutes 1980, Chap. 56, Sec. 116. 
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limits are fixed by the state constitution at 5 per cent of the last regular 
valuation of the city or town, except in the case of cities and towns in 
excess of 40,000 inhabitants, where a debt limit of 74 per cent is estab- 
lished.* These limitations account in part for the modest public debts of 
Mainz towns, but that is not to say that there are no towns with crushing 
debts. The town of Van Buren, when it sought the aid of the Maine 
Emergency Municipal Finance Board in 1937, had a net debt of approxi- 
mately 14 per cent of the assessed valuation of the town. The gross debt 
of the town, which is important in view of the likelihood that some of the 
assets will rot be realized, is about 26 per cent of the assessed valuation. 
Lowered valuations occasioned by the flight of industry have been re- 
ported in a number of towns. From 1932 to 1936, the assessed valuation of 
Van Buren dropped by more than 50 per cent, largely as a result of the 
loss of several industrial plants. The outcome of greatly lowered valua- 
tions, accornpanied often by rising tax delinquencies, is fiscal pressure 
too severe for the towns to withstand. 

The problem which Maine seeks to solve by the process of deorganiza- 
tion would in many other states find a different solution. The transfer of 
local services to the counties is not feasible in New England, where the 
county exists chiefly as a judicial unit. Consolidation is not congenial to 
the spirit o? the New England people and has made little progress, al- 
though consolidated high school districts have appeared in some of the 
states. Annexation is probably the most unpopular solution that could 
be offered in New England for the problems of town finance. New 
Englanders are very sensitive about their public as well as their private 
finances. Tcwns are willing to help neighboring municipalities, but they 
resent being asked to assume their financial obligations. The Massachu- 
setts state commission which has been operating the town of Millville 
recommended its annexation by the neighboring town of Uxbridge, a 
proposal which was rejected, with great vigor, by the inhabitants of the 
latter town.® It is doubtful whether any Maine town in sound financial 
condition would agree to the annexation of one of the areas at present 
contemplating deorganization.’? The reversion of such towns to “wild 


4 Articles XXII and XXXIV. 

5J. W. Fleming and R. H. Owsley, “Maine’s Emergency Finance Board,” 
National Municipal Review, Vol. 27, pp. 148-147. There is in the Library of Harvard 
University an excellent doctoral dissertation by Mr. Fleming entitled “Maine: 
Studies in Resources, Finance, Local Government, and Economic History.” Early 
town legislation and the progress of deorganization is outlined down to November, 
1937. 

6. E. Oakes, Studies in Massachusetts Town Finance (Cambridge, 1937), 
p. 106, n. 

7 In the summer of 1938, the towns of Medford and Orneville in Piscataquis 
county held meetings to consider deorganization. Both towns are adjacent to the 
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Italy’s Fascist Bureaucracy. Neglected by foreign critics of the Fascist 
régime and taken for granted by the Italian people, the bureaucracy of 
' Italy has been eclipsed by more spectacular institutions. This “core of. 
modern government”! has been concealed by a black-shirted periphery 
embossed with some corporative theories. From this center, some studies 
of more than the mere structural features of Fascist ‘Italy might well 
begin. In any case, the “peculiar Anglo-Saxon pastime of making foreign 
personnel studies,” as an Italian civil servant recently @bserved, will 
admit of a consideration of certain of the functional elements of the 
Italian bureaucracy—the hierarchical and career aspects. 

I e. æ 

The kingdom of Italy borrowed from the institutions of the many Ital- 
ian states, and without the groundwork of the Great Elector, Frederick 
William I, and Frederick the Great to furnish a corner-stone of public 
service, or the French historical heritage to provide a cement, fitted the 
borrowings into a framework which owed much to the French administra- 
tive system. It is difficult to reconstruct a picture of the bureaucracies of 
the Italian states prior to 1848, either because the states lacked organic 
laws, or because variations in such laws existed not only among the states 
but even within single states.2 However, the reforms introduced by 
Charles Albert in the Sardinian states influenced vitally the subsequent 
. Italian administrative system and the bureaucracy, Article 6 of the Sar- 
dinia-Piedmont Statuto of 1848, which vested the power of appointment 
in the king, with discretion to delegate it in the case of subordinate offi- 
cials, and Article 24, which provided for equality of all citizens seeking 
public office, were both landmarks which continued to govern these im- 
portant aspects of the public service. The coérdination, completion, and 
proof in the first decade of the reign of Victor Emmanuel II,’ together 
with these innovations of Charles Albert, provided the general outline for 
future developments. 

Shortly after the establishment of the kingdom of Italy in 1861, laws 
were passed which regulated certain of the important relationships be- 


e 

1 C, J. Friedrich, Constitutional Government and Politics (New York, 1937), pp. 
20-40. 

2 For a discussion of the administrative organization of the Italian states prior 
to unification, see Carlo Schupfer, “Organizzazione amministrativa degli Stati 
avanti l'unificazione legislativa,” in V. E. Orlando (ed.), Diritto amministrativo 
Italiano (Milano, 1900), I, p. 1091 ff. 

3 Ibid., pp. 1126-1127. The powers conferred, November 18, 1859, upon the 
ministers over the “appointment, removal, punishment, and retirement of civil 
servants” were particularly important. 
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tween the state and its employees, i.e., pensions, suspensions, dismissals, 
and leaves of absence. Norms and usages developed rapidly in the sepa- 
rate ministries, and these furnished some departmental uniformity in 
matters of nominations, promotions, and classifications.4 Notwithstand- 
ing, as late as 1890 the ministers enjoyed an almost “unlimited authority 
over their subordinates” in a country where “the political customs author- 
ize the most abusive powers by the government over its employees.” 
And one of the ĉommon explanations given for “our most disorganized 
bureaucracy” was’ ‘the lack of a law governing the relationship between 
the civil servant and the state, which would once and for all put an end 
to the multiforni and arbitrary rules and regulations of the ministers.”® 
From the turn of the century, the demands of a growing number of 
state employees’ were added to those of the public for legislative action 
to cure various bureaucratig ills.8 After a check had been placed, in 1904, 
upon the power of the ministers to alter the organic rolls of civil servants, 
the different aspects of the service relationship were dealt with in a 
rather thorough fashion by the Testo Unico of November 22, 1908 (No. 
693), and by the decree of execution of November 24, 1908 (No. 756). 
Though some changes were made, especially in the economie status of the 
employees under war-time conditions, the Testo Unico of 1908 remained 
the constitution of the bureaucracy until 1923. 
After a somewhat more belated start than in France, the syndicalist 


1E. Presutti, Istituzioni di diritto amministrativo Italiano (8rd ed., Milano, 
1934), II, p. 4 ff. 

5 L. Dupriez, Les Minisireg dans les principaux pays de PBurope (Paris, 1892), 
I, p. 337. ; 

$ Cesare Rosmini, “Impiegati civili dello Stato,” in Enciclopedia giuridica Itali- 
ana (1902), VIII, Pt. I, p.215. A comparison of the projects of a law for state employ- 
ees may be found in ibid., p. 218 ff. 

7 Due to reductions possible through the avoidance of duplications in the cus- 
toms and central administrative services which offset increases, the kingdom of 
Italy had, in 1883, approximately the same number of civil employees as had the 
Italian states in 1859—76,634 as compared with 76,070. Rodolfo Benini, “La 
burocrazia di Stato in Italia dal 1859 al 1891,” La riforma sociale, IV (1895), p. 241 
ff., 258. In 1891, there were fewer employees of every category per 1,000,000 inhabi- 
tants than in 1859. After 1882, there was a growth, however, which gained mo- 
mentum almost annually. N. R. Nicolai, Burocrazia e funzionarismo (Roma, 1913), 
p. 97 ff. The purchase of the railways by the,state did not take place until 1905. 

8 The complaints of the civil servants were directed against inadequate salaries, 
parliamentary favoritism, disciplinary abuses, inadequacy of judicial recourse, ete. 
Rosmini, loc. cit., pp. 195-198. Almost every ill was attributed by the public, at 
one time or another, to the “bureaucracy,” from inadequate to unnecessary serv- 
ice and from despotism to ordinary acute scrivomania. P. Manfrin, Tirannia buro- 
cratica (Roma, 1900), p. 15 ff. The Italian indebtedness to critical French writings, 
and especially to M. F. Le Play, La réforme sociale (Paris, 1864), II, Ch. 63, was a 
heavy one. 

88 The numbers of the various laws and decrees only are given, the Lex citations 
being omitted throughout this paper. 
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movement developed rapidly among the public servants from 1900-10. 
Including the employees of the local governmental corporations, by 1910 
about 132,G00 governmental employees were organized into numerous 
“professional associations,” ‘federal chambers,” and sundry groups and 
unions.® Tke complexity of the vertical and horizontal relationships be- 
tween the employee organizations was bewildering. Designed to safeguard 
the rights and to further the interests of their members, the organiza- 
tions were quite active as pressure groups} and although most of them 
did not recognize the right to strike, an early example of “obstruction of 
the customs” and “two railway strikes” had to be officialky reported.!® 
On the whole, up to the World War resort to this extrefne sanction was 
neither discussed nor undertaken as in France, and usually “fonctionnaire 
agitators became drowsy after spontaneous and noisy episodes.” How- 
ever, at the end of the War there were several strikes in the industrial 
enterprises of the state, and particularly among the railway employees. 
A certain restlessness was evident also among other civil servant associa- 
tions.” 

Thus, on the basis of sporadic legislation and decrees and the usages 
which developed in the separate departments in the nineteenth century, 
there eventually emerged the general statutory provisions of the early 
twentieth century, covering the relations of the employee and the state. 
Syndicates and associations grew increasingly zealous in the protectiog 
and advancement of the interests of their members, and a system of ad- 
ministrative courts furnished guarantees, inadequate perhaps," against 
arbitrary deprivation of certain specified rights. If the foundations of 
parliamentary government were lacking, and if parliamentary traditions 
were in their infancy,“ it was not to be expected that a central unity 
would b3 found among the public servants. But traditions of public serv- 
ice were being built up when the Fascist movement, according to its 
spokesmen, began its “historic struggle against the bureaucracy’’—that 
is, its partisan struggle for control of the bureaucracy. 


II 


The central administrative services in Italy at the present time include, 
in addizion to the ministries, a number of autonomous agencies, separate 
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? Le organizzazioni d'impiegati (Roma, 1910), p. 12. A complete description of 
each of zhe organizations down to 1910 is included in zbid., pp. 17-195. The ideologi- 
eal background is discussed in H. W. Schneider, Making the Fascist State (New 
York, 1928), Ch. 4. 

10 Le organizzazioni d’impiegati, p. 10. u Nicolai, op. cit., p. 158. 

12 Industrial and Labour Information (1923), V, pp. 89, 479. On the Italian 
Labor Alliance, with its public servant affiliates, and the general strike of 1922, see 
Mario Viana, Sindicalismo (Bari, 1923), pp. 106-108. 

13 Ettore Lolini, La riforma della burocrazia (Firenze, 1919), p. 93. 

1 E. Finer, Mussolini’s Italy (New York, 1935), Ch. 3. 
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administrations, public corporations, and quasi-public corporations with 
varying legal relationships to the ministers, the public treasury, and 
parties other than the state. The state-employee relationships are gov- 
erned by a complex of laws, decrees, and regulations'* through which the 
outlines of an administrative hierarchy, with extensive controls of the 
superior fonctionnaire, appear. In fact, though by no means in legal 
theory, the concentration of legislative and executive powers in the hands 
of these higher éivil servant’ means that the effective limitations upon 
them are the self-imposed ones.” In other words, the lack of these limits 
on the contréls over the subordinate governmental employees constitutes 
the most distinguishing feature of the Fascist bureaucracy. Consequently, 
there is a general yniformity in the methods and extent of control over the 
different types of ggvernment employees, despite a diversity in the treat- 
ment of the career problem,in certain of the public services. 

The basic norms which govern the state-employee relationships today 
are in part outgrowths of recommendations of commissions created dur- 
ing the post-war period to study acute personnel problems.'* With this 
background, and with acknowledgment of its indebtedness to “Austrian 
precedents,” the coalition government headed by Mussolini sponsored 
the legislative decree of November 11, 1923 (No. 2395), on the “‘hierarchi- 
cal administrative systems of the state.”!? In official language, the pur- 
poses of this decree, which covered naval and military officials as well as 
civil employees, included ‘the establishment of the equality of grades of 
employees of the different services, the proportional equalization of the 
salaries of employees in the same grade,” and ‘‘the conformity of the 
hierarchical system of salaries to the hierarchical system of grades.’’?° 


16 Direzioni generali autonome, aziende separate, enti pubblici, and enti parastatali, 
respectively. For these distinctions, consult Presutti, op. cit., II, pp. 51-53. 

18 The differentiations, especially between the various types of decrees, are 
drawn clearly in Cino Vitta, Diritto amministrativo (Torino, 1933-85), I, p. 24 ff. 

11 Cf., however, O. Ranelletti, Istituzioni di diritto pubblico (5th ed., Padova, 
1985), pp. 493-506. 

18 Ordinamento gerarchio delle amministrazioni dello Stato, supplemento alla G. U., 
Nov. 17, 1923, No. 270, 3. The report of the Villa Commission of 1919 is contained 
in Relazione e proposte, Commissione per lo studio della riforma del amministrazione 
dello Stato (Roma, 1919). Parts I (expecially pp. 11-16) and III are worth reading. 
The report of the parliamentary commission created in 1921 may be found in 
Relazione della Commissione Parlamentare d’inchiesta sull’ordinamento delle am- 
ministraziont dello Stato e sulle condizioni del personale (Roma, 1921). 

19 This decree was issued on the basis of the legislative delegation of general 
powers on December 3, 1922 (No. 1601), over the “reorganization of public offices 
and institutions,” etc. Vitta, op. cit., II, p. 421. 

20 Ordinamento gerarchio, op. cit., p. 2. Judges, teachers, and employees of the 
state monopolies, the state railways and posts and telegraphs, were not affected 
by the provisions of this decree, but have been dealt with separately. 
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The civil employees were divided into three groups and thirteen grades. 
Group A, with grades eleven to one, included those with directive and 
advisory functions; Group B, with grades eleven to six, included those 
with administrative and auditing functions;*' and Group C, with grades 
thirteen to eight, incorporated those with clerical and custodial functions. 
This decree of November 11 was followed, on December 30, 1923, by 
another (No. 2960) which dealt with the legal and economic status of 
civil servants.” There was nothing essentially “revolutionary” in these 
decrees. The uniform and somewhat crude classification system, the es- 
sential feature of the decree of November 11, had long ben urged by 
employee associations, whereas the provisions of the decree of December 
30 represented, in part, a codification of existing practices and an ac- 
ceptance of earlier recommendations. Be that as,it may, they have 
collectively constituted a general but flexible Fascist civil servant 
code.” 

Affected by these decrees and by those covering the employees of other 
services, there were, as of July 1, 1921, some 337,969 civil employees 
listed officially as in the full-time and permanent employ of the central 
governmental services of the state.” Of this number, 139,776, or over 41 
per cent, were railway employees. There has been an increase to a total 


21 In the Ministry of Finance, for example, the solicitor-general, the directoræf 
the mint, and chiefs of sections and technical experts are listed in Group A, while 
comptrollers, warehouse managers, engravers, and ae, inspectors are in 
Group B. Ibid., pp. 33-127. 

2 This decree repealed all but two articles of the Testo Unico of November 22, 
1908 (No. 693). Cf. F. D’Alessio, Istituzioni di diritio amministrativo (Torino, 
1982-34), I, p. 423. Its most important provisions have been translated in L. D. 
White (ed.), Civil Service in the Modern State (Chicago, 1980), pp. 318-339. 

233 The provisions of this “code” must now be considered as “normative,” in view 
of article 1 of the law of January 31, 1926 (No. 100), which vested in the governo 
the power of issuing regulations having the force of law affecting “the organization 
and functioning of the state administrations and of their personnel.” See Presutti, 
op. cit., II, p. 6. 

24 Annuario statistico Italiano, 1919-1921, Series II, Vol. VIII, pp. 358, 474. The 
usual difficulties of securing accurate figures on public employment, because of 
problems of inclusion and exclusion, are considerably aggravated in Italy by the 
inadequacy of early statistics and by fhe variations in entries in the different series 
which have appeared. Members of the party hierarchy have not been included, 
though they may be legally classed as “public officers.” H. A. Steiner, “The Con- 
stitutional Position of the Partito Nazionale Fascista,” in this Review, Vol. 31, 
pp. 239-240 (Apr., 1937). On the tenuous legal distinctions between “‘civil servants” 
(impiegati), “employees” (salariati), and “workers” (operai), see O. Ranelletti, Le 
guarantigie della giustizia nella pubblica amministrazione (5th ed., Milano, 19380), 
pp. 552-553; G. Montefusco, Il manuale del pubblico impiegato (Milano, 1934), 
pp. 14-15. Use of the terms “civil servants,” ‘“employees,’”’ and “officials” in this 
paper is without necessary reference to the Italian legal differentiations. 
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of 533,811 in 1936,” after some reductions from 1922 to 1924, especially 
in the state railways. With due allowance for the growth in state func- 
tions, the major explanation for the larger figure of 1936 lies in adminis- 
trative changes after 1925 which resulted in the inclusion of most of the 
employees of the local governmental units as employees of the central 
agencies. While the total number of government employees represents a 
smaller percentage of the population than in the more industrialized Ger- 
many, Frante, ahd England the total of central government employees 
(1.24 per cent) is Higher than in England and Germany (prior to 19833).?7 
Excluding the educational services, less than six per cent of these central 
government employees are women, and the number is steadily decreasing. 

With few exceptions, every employee who enters the service must take 
a public competitive examination and must begin his employment at the 
lowest grade of the group. Eligibility requirements include Italian citizen- 
ship, “full possession of political rights,” a minimum and maximum age 
(usually 18-30), a sound physique, and a record of good moral conduct. 
In addition, a candidate must be enrolled in the Fascist party or in one 
of its associated organizations. Membership in a syndicate does not 
satisfy this requirement.2* The academic training necessary for Group A 
is a university degree or its equivalent; for Group B, a diploma from a 
liceo or its equivalent; and for Group C, a diploma from a school lower 
ig grade than the liceo or its equivalent. For the subaltern personnel, the 
requirements are correspondingly lower.?® Among those who can meet 
these qualifications, the appeal of the public service has become more 
popular. Economic mecessiéy, especially since the world depression, has 
been a potent factor in a country where it is becoming increasingly diffi- 
cult to delimit the sphere of “private” employment. In the lower ranks, 
the comparative prestige value attached to uniforms and the visions of 
imperial glory often combine with security of tenure to offset more lucra- 
tive inducements of private employers. Despite serious impacts on its 


235 Annuario statistico Italiano, 1987, Series IV, Vol. IV, p. 214; Benedetto Bar- 
beri, La dinamica del trattamento economico det dipendenti dello Stato nel periodo 
1918-1931 (Roma, 1935), p. 97 ff. 

2 From a maximum ‘of 234,637 full- and part-time railway employees in 
1921-22, representing a sharp increase over the 151,123 of 1918, there was a rapid 
decline to 171,716 in 1924. Amméinistrazione delle Ferrovie dello Stato, Relazione per 
Vanno finanziario, 1935-86, p. 34. See also Annuario statistico Italiano, 1922-26, 
Series II, Vol. IX, pp. 366-367. 

27 W. R. Sharp, “Public Employment,” in Encyclopaedia of the Social Sciences, 
XII, pp. 628-629. 

28 Q, Moccia, Manuale dell’aspirante ad impiego nelle pubbliche amministrazioni 
(Roma, 1985), p. 17 ff. 

29 For a detailed discussion, see Martino Arnoldi, Il concorso ai pubblici impieghi 
(Brescia, 1935), pp. 47-52. On the American equivalents of these educational 
prerequisites, see note 2 in White, op. cit., p. 303. 


FOREIGN GOVERNMENTS AND POLITICS 1149 


position, the pre-war aristocracy still dominates the foreign service; but 
the new Party élite prevails elsewhere.*° 

The examinations are announced by ministerial decree in the Gazzetta 
Ufficiale (G. U.), and are conducted by boards constituted according to 
regulations in the separate departments.*! Consisting of both written and 
oral parts, which are given for the many rolls, they defy any general 
characterization. They range from the technical ones of the state rail- 
ways to those for the selection of teachers “nd of members of the foreign 
service. Elementary arithmetic and geometry are emphasized in the prepa- 
ration for the post of alunno d’ordine in the former; eleméntary teach- 
ers must prepare a written theme on a specified’ subject’ before they are 
admitted to the oral examination on pedagogy, history, geography, Fas- 
cist culture, and the Italian language; the foreign service examination, 
a very rigid one, covers international law, political economy, economic 
geography, history, and foreign languages, as well as constitutional, civil, 
and “corporative” law.** University training in law, economics, or politi- 
cal science predominates among those who take the more generalized ex- 
aminations for entry into Group A among the services affected by the 
decree of December 30, 1923.3 Despite some academic proposals to that 
end, no psychological or aptitude tests have as yet been introduced. In 
the absence of any central agency or commission, the uncorrelated prac- 
tices and irregularity of examination dates of the separate administra- 


30 No study has been made of the classes and social groups from which the higher 
civil servants in Italy have come. However, one strongly questions the contention 
that “most of the high bureaucracy in the Ministry of Corporations originated 
outside the government service.” Harold D. Lasswell and Renzo Sereno, “Govern- 
mental and Party Leaders in Fascist Italy,” in this Revinw, Vol. 31, at p. 921 
(Oct., 1937). Not one of the 30 directors-general, inspectors-general, and chiefs of 
division on the Group A rolls entered the service after 1916. Ministero delle Corpor- 
azioni, Ruoli di anzianita del personale (Roma, 1937), pp. 7—8, 39. 

3# The boards usually include both academic and official members. A typical 
examining board for the foreign service includes a retired ambassador, two career 
men, and two university professors. A royal decree of March 23, 1933 (No. 185), 
regulates the composition of the examining boards for posts in the Ministry of 
Finance. 

2 E, Caioli and T. de Renzis, Manuale per la preparazione agli esami di concorso 
a posti alunno d'ordine nelle ferrovie: dello Stato (Roma, 1935). 

33 Marco Tullio Zanzucchi, Legislazione scolastica (3rd ed., Milano, 1936), p. 111. 

31 G. U., Dec. 5, 1986, No. 282. 

3 Officials in the personnel office of the Ministry of Corporations list the sub- 
jects in the order given for impiegati on their Group A rolls. This correlation between 
the universities and the public services helps to explain the heavy concentration in 
these fields of study in the universities. Annuario statistico Italiano, 1937, op. cit., 
p. 274, 

% Raffaele Numeroso, Psicotecnica e ufficio del personale nelle pubbliche ammini- 
strazioni (Napoli, 1935), p. 22 ff. 
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tions make for a surplus of qualified candidates at times and a dearth at 
others, conditions which the official Committee on Bureaucratic Reform 
criticized sharply in 1929.37 While no statistics are available on the num- 
ber of employees appointed through special dispensation, i.e., without 
taking the regular assembled examinations, there are instances of such 
individual and “group” appointments. In 1928, there were 60 of these 
appointments to the consular and diplomatic services because of ‘‘neces- 
sity and politica? consideratiens.’’® And here, obviously, there are possi- 
bilities for the exércise of personal favoritism. 

The successful candidates are listed fn the order of their standing on 
the examinations, with preferences, such as the length of party service, 
determining priority in cases of equal rating. There follows a period of pro- 
bationary service, usually six months, before the oath is administered 
and a permanent post secured. Promotions from grade to grade in the 
group are determined for all grades above the fifth by the Council of 
Ministers. Below Grade V, the promotions are based upon seniority, 
merit (“comparative” or “absolute’”), and eligibility as determined by 
examinations or by various combinations of these factors.*® The evalua- 
tion of merit is dependent largely upon service ratings, which are com- 
piled on forms prepared by the separate administrations in January of each 
year. They are filled out by the head of the service, revised and signed 
hy the chief of the office, and carry the classifications, “excellent, very 
good, good, mediocre, and bad.” In each of the departments, an ad- 
ministrative council presided over by the minister or his representative, 
and composed of superior. civil servants, hears appeals from efficiency 
ratings, and acts as a final arbiter in promotional cases.*° The rôle of the 
subordinate is limited throughout to this right of appeal to a higher 


37 Note the Relazione of the Committee reprinted in G. Montefusco, Il codice del 
pubblico impiegato (Roma, 1935), p. 37. 

38 Most of these were subordinate consular officials. In August, 1937, six ambas- 
sadors, four ministers, and a few consuls-general were non-career men. 

3 Arts. 19-45 of the decree of December 30, 1923, in White, op. cit., pp. 323-329. 

40 The efficiency records range from the highly detailed one of the Ministry of 
Public Works to the briefer and more general one of the Ministry of Corpora- 
tions. The former, in addition to general questions, consists of 23 headings, includ- 
ing (1) morality, (2) work, diligence, and activity, (3) attitude toward the functions 
of the higher grade, (4) disciplinary punishments, and (5) final classification. The 
latter includes a heading on “private conduct” and “national feeling and devotion 
to the state.” The ratings under each heading are invariably in general (never 
numerical) terms, such as “excellent, good, mediocre, and bad,” and serve only as 
a general explanation for the final rating. Completed records are not open for inspec- 
tion. In the foreign service, the head of a consulate or embassy submits annually 
a report on the wife of each foreign service officer, which may affect his rating. On 
the promotional procedure in Posts and Telegraphs, consult De Rossi, Ordinamenio 
organico dell’ amministrazione delle Poste e dei Telegrafi (Roma, 1931), pp. 40-41. 
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authority. In the larger ministries, the personnel offices play an important 
part in the promotional process, the more so since the director of person- 
nel is always a member of the administrative council. The place that 
favoritism holds in the part of the procedure involving personal judg- 
ments cannot be determined, but disappointed employees refer to it as 
“Cianoism,’’4! 

The three most severe disciplinary punishments—suspension from 
office with loss of salary, “revocation,” and discharge—-are ‘inflicted by 
the minister upon recommendation of a disciplinary cOmmission, which 
consists of three higher civil servants who are appointed anrually by the 
minister. The penalties of censure and reduction of salkry may be im- 
posed by the head of the office after a hearing. Appeals to the minister 
are few and rarely sustained. The grounds for ‘ ‘revocation” and dis- 
charge range from incapacity to “lack of sympathy with the general 
political policies of the government.” Few applications of these penalties 
on political grounds occur, for the simple reasons that employees are 
now “filled with sympathy” before they can enter the service and that 
those who did not so qualify were removed in the earlier purges.“ In the 
opinion of the Committee on Bureaucratic Reform, all collegial bodies 
should be eliminated in disciplinary procedure,“ a recommendation which 
would eliminate even the advisory disciplinary commissions between the 
superior and subordinate civil servants. 

The highly compartmentalized nature of the administrative organiza. 
tion is evidenced by the paucity of transfers between departments and 
between bureaus within the same department. Thescase of the Ministry 
of Corporations, in which between 700 and 800 of its some 1,900 employ- 
ees (1936) were taken over from other ministries, and that of the Ministry 
of Popular Culture, which was partially staffed in its inception by officials 


å Recent statistical information on promotions may be found in Bolletino 
ufficiale, Ministero delle Corporazioni, May, 1936, pp. 85-92; Direzione Generale 
delle Poste e dei Telegrafi, Relazione, 1984-1935, pp. 1-7; Amministrazione delle 
Ferrovie dello Stato, Relazione, 1985-1936, p. 37. 

“ The Council of Ministers acts as the disciplinary commission for employees 
above Group V. Art. 56 of the decree of December 30, 1923, in White, op. cit., 
p. 332. 

43 For employees of the state railways, where somewhat different rules apply, 
there were in 1935-36 only 119 appeals to the Minister of Communications, of 
which 98 were dismissed. Relazione, 1985-19386, p. 38. 

44 Of 3,167 employees who left the railway service in 1935-36 for any cause, only 
56 represented revocations or dismissals on all grounds. Idem. 

45 Montefusco, op. cit., p. 40. 

48 The information in this paragraph is based upon answers to questionnaires 
received from officials in the personnel offices of the ministries of Interior, Finance, 
Corporations, Public Works, National Education, Italian Africa, and Popular Cul- 
ture, and upon personal interviews. 
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from the Ministry of Foreign Affairs,“ are not in point. Occasionally, 
appointments of officials are made to grades above the fifth, from one 
ministry to another, by the Council of Ministers, but these are the dis- 
tinct exceptions. In addition, the personnel offices of the ministries main- 
tain but few occasional contacts with each other. 

In-service training has been almost exclusively confined to the state 
railways and to the postal and telegraphic administration. The Royal 
Experimental Institute has seen active in training employees in radio- 
telegraphy through the Superior School of Telegraphy and Telephony, 
and has also given attention to instruction in technical railway problems.*8 
In the other ministries; even the preparation for promotional examina- 
tions is left entirely to the individual employee. Official criticism has been 
directed at the failure to utilize newer mechanical devices for communi- 
cation between departments -and offices and for otherwise expediting 
work.*® However, proposals to alter administrative techniques suggest 
Taylorism, and Taylorism is linked with some of the other “isms” by 
most Italian public servants. 

Since budgetary possibilities have always been limited by certain ob- 
jectives of the Fascist régime, the economic status of the state employees 
has witnessed many changes since 1922. After blanket increases in 1923, 
1925, 1929, and 1936, along with decreases in 1927, 1930, and 1934, the 
igitial annual salary of civil employees ranged from 47,672.06 lire in 
Group A, Grade I, to 8,308.40 lire in Group A, Grade XI;*° and from 
14,601.94 lire in Group C, Grade VIII, to 3,784.00 lire in Group C, Grade 
XIII." This salary range was thus roughly, in October, 1936, from $2,500 
for Group A, Grade I, to $200 for Group C, Grade XIII. The subaltern 
personnel received correspondingly lower amounts. The general eight 
_ per cent increase in 1936 was followed in June, 1937, by an additional 
eight per cent increase, “due to the urgency of revision occasioned by 
general economic conditions and by changes in the price level.” 

In addition to this initial salary or wage, there are a number of in- 
creases and allowances which augment this basic compensation. Supple- 

47 In July, 1937, there were still two directors-general and 10 or 12 foreign serv- 
ice officers reported as on “oan” from the Ministry of Foreign Affairs, The internal 
organization of the Ministry of Popular Culture is discussed in some detail in T. 
Cole, “The Italian Ministry of Popular Culture,” Public Opinion Quarterly, Vol. 2, 
pp. 425-434 (July, 1938). 

48 These activities have received growing attention during the past decade. 
Costanzo Ciano, Le communicazioni nel primo dicennio fascista (Verona, 1933), p. 48. 

49 Montefusco, op. cit., p. 41. 

50 Q. Moccia, Il trattamento economico del personale statale (2nd. ed., Roma, 1936), 
p. 179 ff. 5 Ibid., p. 191 £. 

5&2 The lira quotation of .0526 has been used. 


5G. U., July 10, 1987, No. 1033. There were corresponding increases for em- 
ployees of the railway and postal and telegraphic services. 
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ments for active service are added periodically. Premiums are allowed 
for overtime and for extra work; subsidies may be granted “in cases of 
dire family necessity,” and assistance is rendered by the Opera di Pre- 
videnza in instances of illness. A system of special family allowances, 
conditioned by grade and seniority and varying with the number of de- 
pendents, was an innovation of June 27, 1929 (No. 1047), to replace the 
temporary “cost of living bonuses.’’*“By royal decree law of February 6, 
1936 (No. 236), provisions are made for marriages and ¢hildbirths, a con- 
cession to be linked with an earlier one which granted Income tax exemp- 
tions to civil servants with seven or more children.*’ To these items may 
be added the annual grant of not over one month’s vatation with pay, 
assistance in codperative housing projects, and the lending of money 
through a guaranty fund, or aid in securing loans through a guaranteed 
cession of salaries." Finally, the manifold activities of the Dopolavoro, 
which is aided, though not financed, by the government, might be men- 
tioned.®9 ' 

The pension system in operation today has a history which can be 
traced back to the systems of the Italian states before the kingdom of 
Italy was established.® In its broadest outline, the right to a pension is 
accorded an employee with 20 years of active service, provided he (1) 
has reached the retirement age fixed in the various decrees, (2) is unable, 
through infirmity, to perform his duties, (3) is suspended, removed, or 
discharged from the service through official action not carrying the loss of 
pension rights, or (4) falls in certain special groups. The system is a 
compulsory and partial contributory one, a percentage of the compensa- 
tion of the employee being retained by the Treasury for this purpose. 
The normal pension is reckoned on the basis of the average of such salaries 
and allowances during the last three years of active service of the em- 
ployee as can legally be included for these purposes. For example, the 
pension of an employee who has completed 40 years of active service is 


5 G. Moccia, Il trattamento economico, op. cit., p. 35 ff. 

5 Aldo Lusignoli, in White, op. cit., pp. 311-312. 

58 However, some consideration was again given to the cost of living index by 
the decree of April 14, 1934 (No. 561). 

57 G. Moccia, Il trattamento economico, op. cit., p. 152. 

58 G. Moccia, La cessione degli stipendi del personale dello Stato degli enti locali 
e parastatali (Roma, 1931), pp. 11-22. 

5? Dopolavoro, Freizeit-Gestaltung in Italien (Roma, 1936), pp. 17—18. The Dopo- 
lavoro of the railway employees has been particularly active in furnishing travel, 
library, music, sport, and school facilities for its members. 

6 “In 1835 the right to a pension was accorded employees in the Sardinian 
States in cases of permanent disability, 45 years of service, or attainment of the age 
of 72.” Schupfer, loc. cit., p. 1096. 

& G. Moccia, Il trattamento di pensione del personale statale (Roma, 1933), pp. 
11-12. & G. Moccia, Il trattamento economico, p. 147. 
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80 per cent of this triennial average, but it cannot exceed the salary of 
the last year of active service.“ The separate pension systems of the rail- 
way and postal and telegraphic administrations do not differ essentially 
from that of the “central administrative services.’’ 

Despite their many special economic allowances and privileges, the 
state employees in Italy are extremely poorly paid. Treasury deductions 
of 8 per cent for income taxes, 6 pér cent for pensions, and 2.02 per cent 
for other purposes make the heavy inroad of 16.02 per cent upon salaries“ 
—charging,” as ‘one employee has remarked, “what the traffic will 
bear.” The average annual salary of the 300,908 employees under the 
direct control of*the ministries (excluding those of War and Marine) did 
not exceed $550 in 1936, and the great bulk of employees received far be- 
low that figure. In fact, Mussolini admitted to the Chamber of Deputies 
on May 26, 1934, that there were 250,000 public officials who earned less 
than 500 lire (about $42. 50) a month, and 245,000 who earned less than 
1,000 lire (about $85.00). On the whole, an effort has been made to 
keep real wages on a level plane; but the reductions in 1930 and 1934 were 
proportionately sharper than the drop in the official cost of living index 
number. With the salary increases in 1936 and 1937, there has been an 
improvement over the low level of 1934, but the rise in the cost of living 
index number, from 80.50 in 1933 to 83.52 in 1936, has offset some of the 
actual advantages. In the distribution of the national income, the needs 


8 G. Moccia, [lirattamento di pensione, op cit., p. 54. Note the method of computa- 
tion where the penfions are “liquidated” (ibid., pp. 153-165). For the most recent 
changes in the pension provisions, see Arts. 9 and 10 of the royal decree law in 
G. U., July 10, 1937 (No. 1033). 

oa Tn the aggregate, the total number of civil pensioners in Italy bulks large. On 
June 30, 1936, there were 98,583 on the pension rolls of the “central administrative 
services.” This figure includes men, women, and children who were eligible, but 
takes no account of the 13,514 pensions “liquidated” in 1935-36. Annuario statistico 
Italiano, 1987, op. cit., p. 215. On the pension rolls of the Railway Administration 
during the same period, there were 100,193. Amministrazione delle Ferrovie dello 
Stato, Relazione, 1985~1986, pp. 41-42. The relative contributions of the personnel, 
the Treasury, and the Railway Administration to the railway pension fund are 
listed in idem. A more detailed summary of retirement and pension legislation in 
Italy, with comparisons, is included in “Publice Service Retirement Systems,” 
Bureau of Labor Statistics Bulletin No. 447 (Washington, 1929), pp. 11-15, 210- 
212. 

G. Moccia, I trattamento economico, op. cit., p. 147. The deductions on the sup- 
plements are not as heavy (ibid., p. 150). 

% Quoted from G. Salvemini, Under the Axe of Fascism (NewYork, 1936), p 
344. A large part of these lower paid employees, outside of the subaltern personnel, 
is engaged in clerical, manipulative, and custodial work. The lira quotation of 
.0851 has been used. 

87 Annuario statistico Italiano, 1937, op. cit., p. 159. The base is 100 on June 1, 
1928. Cf. Salvemini, op. cit., pp. 231-237. 





FOREIGN GOVERNMENTS AND POLITICS 1155 


of the state employees have been subordinated to other ends of the Fascist 
régime. Undoubtedly there is much criticism and hopelessness among 
those in the lower brackets, but there is little tendency to criticize other 
than “the poverty of Italy,” or ‘foreign enemies” on whom this poverty 
can be blamed. And, after all, the employees consider that their economic 
status has been better than that of the professional and “white collar” 
worker in private employment. 

Nevertheless, the major reason why onl¢ limited criticism is directed 
against the government’s fiscal policies and the administrative controls as 
such lies in the almost complete dependence of the empléyee upon his 
superiors for guarantee and protection of his legal rights. In cases where 
advantage is not taken of the possibility of ‘‘extraordjnary recourse” to 
the king as the “supreme head of the public administratiqn,” there is 
legal right of appeal to the administrative, courts. According to the 
Testo Unico of the laws on the Council of State, there is granted to this 
highest administrative tribunal “exclusive jurisdiction” over most ques- 
tions arising out of the service relationship which involve “the employees 
of the state, of the public corporations, and of the institutions placed 
under the jurisdiction or sole supervision of the central administration of 
the state.” Included are “all the questions involving rights,” with the 
exception of certain patrimonial ones. 

The laws regarding aspects of the service relationship vary. In instanggs 
where one of the employees of a ministry is dismissed, for example, ap- 
peals can be taken to the Council of State on grounds of ,‘incompetency” 
(lack of jurisdiction) and “violation of the law.”7° The Council of State . 
recognizes a lack of clarity, ‘due to conflicting and vague legislative pro- 
visions,” as to its jurisdiction in cases of dismissal for political reasons.” 

88 Cino Vitta, Il potere disciplinare sugli impiegati pubblici (Milano, 1913), pp. 
514-515. 

& Testo Unico of June 26, 1924, No. 1054, Art. 29, in Testo Unico delle leggi sul 
Consiglio di Stato (Roma, 1986), pp. 14-15, Cf. Carlo Bozzi, “La competenza esclu- 
siva del Consiglio di Stato e il rapporto di pubblico impiego,” in Il Consiglio di 
Stato, Studi in occasione del centenario (Roma, 1982), III, pp. 127-214. The Council 
of State consists of a president, 5 presidents of sections, and 50 councilors, as well 
as secretaries and referendart. The presidents and councilors are appointed by royal 
decree upon nomination of the Minister of Interior, following deliberation of the 
Council of Ministers. Testo Unico of June 26, 1924, Art. 1, loc. cit., p. 6. The cases 
involving public employees come before Sections IV and/or V, which constitute 
the Council of State in “Jurisdictional Session.” Ranelletti, Le guarentigie, op. cit., 
pp. 400-404. On the jurisdiction of the provincial councils over employees of “local 
governmental corporations,” see Testo Unico of June 26, 1924, No. 1058, Art. 4, in 
Testo Unico delle leggi sul Consiglio di Stato, op. cit., pp. 37-38. 

70 Ranelletti, Le guarentigie, op. cit., 425. The “legitimacy” of an administrative 
act may be questioned on the three grounds of “incompetency,” ‘excess of power,” 
and “violation of the law.” Ibid., pp. 82-83, 95 ff., 122 ff., 422, 438. 

7 Il Consiglio di Stato nel quinquennio, 1981-1986 (Roma, 1987), p. 721. How- 
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But there is little need to multiply the illustrations. The paucity of cases 
involving public employees would indicate that the Council of State is 
appealed to only in the most unusual circumstances.” The method of 
selecting the members of the Council, the ease with which new decrees 
can be issued, and the lack of legal assistance do not tempt the employee 
to seek recourse outside the administrative hierarchy. In addition, the 
dependence of the Council of State upon administrative agencies for en- 
forcement of its decisions in such cases” would deter an employee from 
questioning an administrative act when, he might be subjected to other 
and more refined procedures that fall outside the jurisdiction of the Coun- 
cil of State. As fo the “psychological” effect of the legal right of appeal 
on both superior and subordinate fonctionnaires, others must judge; but 
in no sense can one today compare the rôle of the Italian Council of State 
with that of its French counterpart. 

The lack of an effective right of association on the part of state em- 
ployees has rendered their dependence upon the administrative heads 
more complete. Because the “possession of complete freedom of associa- 
tion, with the state as employer, would be contrary to the best interests 
of the state,” syndicates of state employees were forbidden by a law of 
April 3, 1926 (No. 563), together with a legislative decree of July 1, 1926 
(No. 1180). However, associations could be authorized, within legal 
limits, by the Head of the Government in conjunction with the minister 
upon whom the personnel depended. Thereafter, recognition was accorded 
the Fascist Teachers’ Association (with five sections), the Fascist Associa- 
tion of Public Employees, the Fascist Association of Railway Employees, 
the Fascist Association of Postal and Telegraphic Employees, and the 
Fascist Association of Employees of State Industrial Enterprises.” These 


ever, some of the laws recognize specifically the right of certain groups of employees 
to appeal to the Council of State in jurisdictional session in cases of dismissal for 
reasons of political incompatibility. Idem. On the questions raised in cases from 
1931-35, consult ibid., pp. 640-693. 

7 In 1935, there were only 38 appeals of “employees of the state” on questions 
of promotion, suspension, dismissal, retirement, seniority, efficiency ratings, trans- 
fers, etc. Of these, 8 were accepted in full and 4 in part for hearings by the Council 
of State. From the employees of the state railways there were, during the same year, 
only 9 appeals, of which 6 were rejected (dbid., pp. 966-967). Comparative statistics 
for the years 1931-35 are included in ibid., p.916. 

13 For controversial discussions on this point, cf. Presutti, op. cit., III, pp. 225- 
226, and Antonio Casalin, Il codice della giustizia amministrativa (Venezia, 1937), 
pp. 144-145. 

™ Note Art. 11 of the former and Arts. 92-93 of the latter. Cf. Carlo Costa- 
magna, Manuale di diritto corporativo Italiano (Torino, 1927), pp. 122-124. Severe 
restrictions had previously been placed upon the right of association by the Associa- 
tions Law of Nov. 26, 1925, No. 2029, Art. 2. 

% The first to be recognized was the Fascist Association of Railway Employees 
on Aug. 23, 1926. G. U., Aug., 1926, No. 196. 
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associations, with a combined membership of 691,531 in October, 1936," 
are under the direct control of the Fascist party. The secretary of the 
party appoints the Fiduciario of each, and the national Fiduciario, in 
conjunction with the federal secretary of the party, appoints the provin- 
cial Fiduciario." In need of no clarification, the statement of purposes in 
the decrees of recognition includes the “inculcation of the proper Fascist 
tenets,” “internal discipline of the membership,” and ‘exclusive repre- 
sentation of the membership.” Since thesé associations “must have the 
welfare of both the administration and the personnel at heart,’’ one pro- 
vincial Fiduciario explained, “they must confine themselves solely to 
conciliation in disputes.” Legal advice is furnishéd on technical questions, 
but not before the courts. For the vast majority of puhlic servants, mem- 
bership evidences the necessary “full and unconditional allegiance of a 
public official to the Fascist régime” at a*cost of only four lire a year. In 
few countries have the problems of administrative syndicalism been more 
decisively solved. 


TI 


Mussolini’s great achievement as an administrator lies in his attain- 
ment of a working synthesis between the bureaucracies of the party which 
he created, of the army which helped to create him, and of the state which 
he captured. The party has lost its original rôle, the army its exclusive 
functions, and the civil service its neutrality. Now all are fighting organi- 
zations bound by Il Duce’s eternal goals. Throughout, the main cog in 
this higher synthesis has been the civil service. Since 1923, Fascists have 
given much attention to its problems of control, but considerably less to 
its career aspects. Although the controls have been simplified and refined, 
the career opportunities and motivations have not been greatly changed. 
Some personnel studies conducted by foreigners evidence too much atten- 
tion to trains running on time and too little to the capacity and willing- 
ness of the civil servants to do likewise. 

TAYLOR COLE. 

Duke University. 

% Information furnished the writer by officials in the office of the Fiduciario of 


the Fascist Association of Public Employees. 
11 Il Partito Nazionale Fascista (Rema, 1936), pp. 86-87. 





NEWS AND NOTES 
PERSONAL AND MISCELLANEOUS 


Compiled by the Managing Editor 


The photographs of past presidents of the American Political Science 
Association, presented on four panels at the front of this issue, were 
assembled and furnished to the Review by Professor Edwin A. Cottrell, 
of Stanford ‘University. ° 


Dr. Max Lerner has resigned from the staff of The Nation to accept a 
professorship’ of government at Williams College. 


Professor Carl B. Swisher has been appointed to the Thomas P. Stran 
chair of political Science at the Johns Hopkins University. He spent the 
past summer conducting a research project for the U. S. Department of 
Justice. À ; 


During the earlier portion of the present academic year, Professor 
Harold J. Laski, of the University of London, served as visiting professor 
of political science at Teachers’ College, Columbia University. He lec- 
tured also at Harvard University and Radcliffe College. 


Professor W. Ivor Jennings, whose recent works on British constitu- 
tional and administrative law are well known to American scholars, is 
t@iching political science during the present academic year at the Uni- 
versity of British Columbia. 


After spending the summer in Mexico City, Dr. Samuel Guy Inman 
returned to the University of Pennsylvania for a second year as visiting 
professor of political science in the field of Latin-American relations. 


Professor Charles G. Fenwick, of Bryn Mawr College, is serving as one 
of the delegates of the United States in the Congress of American Repub- 
lics, opened on December 9 in Lima, Peru. 


Mr. Henry W. Toll has resigned as executive director of the Council of 
State Governments and'has been succeeded by Mr. Frank Bane, recently 
director of the Social Security Board. 


Professor Karl Loewenstein, of Amherst College, taught at the Uni- 
versity of California during the summer session of 1938. 


Professor Harold F. Gosnell, of the University of Chicago, spent the 
month of September in Washington, D.. C., assisting in organizing an 
in-service training conference for state planning board technicians. 


Dr. Hans J. Morgenthau, formerly of Brooklyn College, has been ap- 
pointed assistant professor in the school of law and the department of 
history and political science at the University of Kansas City. 
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Dr. G. Leighton LaFuze, recently of the staff of the National Archives, 
is now professor of history and political science at the John B. Stetson 
University, Deland, Florida. 


Dr. Paul A. Palmer, formerly of Rockford College, is now associate 
professor of political science at Kenyon College, Gambier, Ohio. 


Dr. Philip W. Ireland, now associated with the department of govern- 
ment at Harvard University, spent the past summer in’ Turkey studying 
the permanent bases of Turkish foreign policy. 


Since returning from a year of research abroad, Dr. Lee 8. Greene has 
been serving as supervisor of training in public administration for the 
TVA and also as assistant professor of political sciencé at the University 
of Tennessee. ý £ 


New instructors in political science at the University of Chicago include 
Messrs. James Watkins, Natan C. Leites, and John Hazard. 


Mr, W. H. Wickwar came from London in September to take charge 
of the work in political science at Rockford College. 


Mr. Landrum R. Bolling has been appointed instructor in political 
science at Brown University. 


At the University of Pennsylvania, Mr. Edgar B. Cale has been åp- 
pointed instructor in the department of political science. Two members 
of the Philadelphia Bar, Mr. Irving Segal and Mr. Robert Trescher, are 
also beginning their duties in the department. 


At the George Washington University, the School of Government has 
moved into the recently completed Hall of Government, given to the 
University by Mrs. Henry Alvah Strong. 


Yale University has appointed Dr. Harold D. Lasswell, formerly of the 
University of Chicago, visiting Sterling lecturer in law and Professor 
Clyde Eagleton, of New York University, visiting lecturer in inter- 
national relations. 


Under arrangements effected this year, ranking graduates of the Uni- 
versity of New Hampshire will henceforth be awarded interneships 
enabling them to gain practical experience in various branches of the 
state government. 


Dr. George E. G. Catlin, formerly of Cornell University, and now a 
publicist in London, will be visiting professor of political theory at the 
American University Graduate School during the second semester of the 
present academic year. Professor Catlin will give a series of public lec- 
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tures on “Democracy Re-appraised,” and will conduct a graduate seminar 
on “The Anglo-Saxon Tradition and Its Critics.” 


During the past summer, Professor H. C. Nixon resigned as head of 
the department of history and political science at Tulane University, 
and of late he has been serving as field chairman of the Southern Con- 
ference for Human Welfare, with headquarters at Birmingham, Alabama. 
At Tulane, Dr. W. V. Holloway, associate professor of political science, 
is acting head of she department, and Dr. James J. Robbins, who last 
year was a preceptor in politics at Princeton, is visiting assistant professor. 


After teaching during’ the second semester of last year in the depart- 
ment of history and political science at Tulane University, and during a 
portion of the summer at the University of Virginia, Professor Johannes 
Mattern has returned to his regular work at the Johns Hopkins Uni- 
versity. 


At Dartmouth College, Mr. Norman H. Hinton, formerly of Barnard 
College, has been appointed assistant professor of political science, and 
Drs. Robert K. Carr and Elmer E. Smead have been advanced from 
instructorships to assistant professorships. 


At the University of Oklahoma, Dr. L. A. Doran is on leave, recovering 
fram an illness, and Mr. LeRoy E. Stewart, a graduate student, is con- 
ducting his classes. Mr. Lynden Mannen, an instructor, is also on leave, 
completing his graduate studies at the George Washington University, 
and his place is occupied by Dr. Joseph C. Pray. 


Among participants in a symposium on political and social philosophy 
held at the University of Notre Dame on November 4-5 were Professors 
Carl J. Friedrich, Harvard University; Jerome G. Kerwin, University of 
Chicago; Goetz Briefs, Georgetown University; Charles G. Fenwick, 
Bryn Mawr College; and Waldemar Gurian, University of Notre Dame. 


A secretariat of the Pacific Northwest Council of Education Planning 
and Public Administration was recently established in Portland, Oregon, 
with Mr. Kenneth O. Warner, formerly Arkansas state personnel director, 
serving as executive director. Under a three-year grant of funds, the 
Council will transmit to educators, public officials, and civic leaders in- 
formation concerning scientific and social research and practices pertain- 
ing to the management of natural resources, conservation, public welfare, 
and public administration in the Pacific Northwest. 


Dr. Carl N. Everstine, who received his degree in political science at 
the Johns Hopkins University last June, is teaching part time in the 
College for Teachers at that institution, and is also supervisor of the 
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Survey of Federal Archives for Maryland. Dr. Harold F. Sylvester, who 
received his degree at the same time, is assistant director of research for 
the New York Joint Legislative Committee on Industrial and Labor 
Relations. 


The results of some 2,000 research projects carried on as part of the 
federal work relief program are summarized briefly in a digest and index 
which has been published by the Works Progress Administration. This 
volume of 291 pages contains a concise statement ofethe principal con- 
clusions of each study and an alphabetical subject-index to the contents. 
The reports on the projects touch upon nearly every field of natural and 
social science, and many have appeared in the form of articles in scholarly 
journals. However, several hundred of the reports summarized are in 
manuscript form, and arrangements have been made with the American 
Documentation Institute whereby microfilm topies of the original reports 
will be furnished at nominal rates for the use of research specialists. 
A small edition of this volume has been prepared for distribution to the 
larger public and university libraries, where it will be available for refer- 
ence, and for government departments, industrial concerns, and research 
foundations. A number of copies are still available, and requests should 
be addressed to the Works Progress Administration in Washington. 


A graduate training program has been inaugurated by the Instituteof 
Local and State Government at the University of Pennsylvania and, for 
the experimental period at least, will be centered in the*Graduate School 
of Business Administration. A new major—“local and state government 
administration’—has been created. The requirements for the major 
will be met by (a) two new seminars—one in local and state government 
administration and the other in local and state government problems— 
and (b) forty hours a month of laboratory work in local government 
offices. Professor H. F. Alderfer, of Pennsylvania State College, is visiting 
lecturer in political science in charge of this program during the first 
semester. The Institute’s undergraduate apprenticeship program is being 
carried on during the current academic year in much the same manner 
as last year. However, the ten new undergraduates who have been se- 
lected are all juniors in the various schools of the University; and this 
will give the Institute two years for sifting out the most likely candidates 
for the graduate scholarships. On request of the Rotary Club of Phila- 
delphia, a training course in citizenship has been organized by the Insti- 
tute, conducted by means of a series of dinner meetings for young voters 
nominated by members of the Club. 


The Committee on the Psychology of Peace and War, of the Society 
for the Psychological Study of Social Issues, is interested in making con- 
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tact with political scientists who have been investigating, or who are 
interested in collaborating on investigations of, the psychological aspect 
of international conflicts. The Committee’s immediate activity is the 
preparation of a yearbook in which it is hoped to deal with the psycho- 
logical influences leading to resort to war as a means of solving inter- 
national difficulties. Persons having unpublished material or new ideas 
which they would like to discuss with others taking a psychological ap- 
proach to tHe préblem are asked to communicate with the chairman of 
the Committee, Dr. Ross Stagner, University of Akron, Akron, Ohio. 
$ 

Some Recent Developments Affecting Facilities for Research in Gov- 
ernment Agencies in Washington. Certain recent developments in Wash- 
ington, tending to facilitate research in political science and associated 
disciplines (whether carried omin Washington or elsewhere) are worthy 
of note. 

Under the terms of Public No. 750, 75th Cong., 3d Sess., approved 
June 25, 1938, designated depositories, which include land-grant colleges 
and state and territorial libraries, may become recipients of copies “of 
Journals of the Senate and House of Representatives, of all publications, 
not confidential in character, printed upon the requisition of any con- 
gressional committee, of all Senate and House public bills and resolutions, 
and of all reports on private bills and resolutions, and of all reports on 
private bills, concurrent, and simple resolutions.” The librarian of a 
library designated to receive such publications makes his request of the 
Superintendent of Decuments, who communicates the request to the 
Public Printer in order that the necessary copies may be furnished. Prior 
to the enactment of this law, public bills, resolutions, and committee 
hearings and reports on private bills and simple and concurrent resolu- 
tions have not been available for depository distribution. 

Librarians of libraries which have been designated as depositories are 
authorized to request that “the allotment of copies furnished for dis- 
tribution to libraries shall be increased or reduced from time to time.” 
This stipulation enables a librarian, in coöperation with the departments 
of instruction of a depository institution, to select those government 
publications which have particular utility for such departments, relieving 
the library from the necessity of accepting every publication of the 
federal government. - 

Readers of this Review are familiar, of course, with the series of execu- 
tive agreements now being effected between the United States and other 
nations providing for an exchange of government publications designated 
in the agreements. It may be pointed out that these agreements mean 
that the Division of Documents of the Library of Congress will receive 
as a matter of course the official publications of the following govern- 
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ments with which our government now has agreements: Chile (Executive 
Agreement Series 112); Cuba (Executive Agreement Series 123); Peru 
(Executive Agreement Series 103); Mexico (Executive Agreement Series 
108). The official publications which are to be exchanged in consequence 
of these agreements include not only those issued by the administrative 
agencies of the national government but also those of the national capital. 
For instance, the executive agreement between the United States and 
Peru stipulates that in exchange for the offitial publications of the depart- 
ments of the government of the District of Columbia the municipality of 
Lima will transmit to the Division of Documents of the Library of Con- 
gress the annual report of the alcalde, bulletins ‘of the municipal library, 
regulations of the municipality, and municipal decrees and resolutions. 

It should be noted that in addition to the publications which are sent 
in exchange to the Library of Congress as provided by executive agree- 
ments, the Library of Congress is actively engaged in securing docu- 
mentary data from the civil subdivisions of a large number of European 
and South American countries. 

A word may be added concerning those two invaluable aids, the 
Monthly Catalogue of United States Public Documents and the Monthly 
Check-List of State Publications. The former is compiled by the Super- 
intendent of Documents, Mr. A. P. Tisdel, the latter by the Division of 
Documents of the Library of Congress under the direction of Mr. Jarges 
B. Childs. Emphasis should be given to the fact that for several years 
not only printed but also mimeographed and other processed publications 
issued by the governmental agencies of both the national and state 
governments are included. In the light of the fact that official publications 
appearing in these forms have been coming out in greatly increased vol- 
ume during the last six years or more, their listing in these two biblio- 
graphical aids is of the highest importance to research in political science. 
It has been suggested in some quarters that a monthly check-list of docu- 
ments listed for distribution by local and municipal governments in the 
United States should be issued by the federal government, especially 
since the contacts between such governments have, in recent years, 
become more intimate. 

The State Law Index of the Library of Congress, under the direction 
of Miss Margaret Stewart, has récently published the first of a series of 
pamphlets on state legislation. These are classified into two categories. 
In the first place, there are special reports, of which No. 1 is entitled 
Sources of Information on Legislation, 1987-1938, comprising a biblio- 
graphical list of published material, whether official or not, on state legis- 
lative bills and enactments. This pamphlet is not to be confused, of 
course, with the Monthly Check-List of State Publications, referred to 
above, which is confined to listing official documents. Secondly, mention 
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should be made of the State Law Digest, of which No. 1 is now available. 
This publication reviews reported bills introduced between January 1 and 
March 31 in state legislatures meeting in 1938. Both of these series of 
pamphlets will appear at irregular intervals and will supplant the State 
Law Index: An Index and Digest to the Legislation of the States of the United 
States. Both series of pamphlets may be purchased of the Superintendent 
of Documents.—Grpprs W. RUTHERFORD. 


BOOK REVIEWS AND NOTICES 


The End of Democracy. By Raren Apams Cram. (Boston: Marshall Jones 
Company. 1937. Pp. ix, 261. $3.00.) 


“Tf I am a democrat,” says Sir James Jeans, “it is mainly because I 
cannot find anything else to be.” This philosophy of last resort is hardly 
a safe one with which to support a democratic scheme of government, 
and the author of the present volume is corevinced that the contemporary 
attitude of defeatism presages the end of democracy. The question to 
which he addresses himself is what form of government Will follow its 
liquidation. 

The attempt to suggest an answer to this question garries him into an 
extended historical survey of governmental forms, with particular refer- 
ence to their avowed ideals. Democracy as a gcheme of government, both 
past and present, is examined from every angle—its philosophy and 
foundations, its development, its achievements, and its shortcomings. 
The result is a definite conclusion that the democratic state has utterly 
failed to realize its three primary objectives, namely, “abolition of privi- 
lege, equality of opportunity, and utilization of ability.” Our present 
degenerate democratic society, the author declares, is shot through and 
through with purchased privilege. Equality of opportunity is a myth in 
a social order which spends millions on an educational system to diygrt 
young men and women from the work that they are by nature best fitted 
to do. And under contemporary democratic government employment 
and advancement are everywhere tinctured by favot, or they are achieved 
by lowering the standards of high professions. All in all, ‘the new democ- 
racy is cancelling the freedom that was to have been guaranteed to us 
by the old” (p. 38). 

But if modern democracy is busily germinating the seeds of its own 
destruction, what will follow its ultimate collapse? For the United States, 
Mr. Cram rejects both communism and fascism. There is no promise of 
facilitating the pursuit of happiness in either of them. What the author 
proposes, therefore, is a radical revamping of the existing American 
scheme of government. Direct popular participation in the electoral 
process should be replaced by a scheme of official electors chosen on an 
occupational basis, somewhat after the fashion of the Italian syndicates. 
“When universal suffrage came in, democracy went out as a practicable 
proposition” (p. 144). As for governmental organization, Mr. Cram be- 
lieves that the severance of the executive from the legislative function is 
no longer feasible and should be given up. The chief executive should be 
chosen for life; he should have a prime minister and power to order a dis- 
solution as in England. The Senate should be entirely overhauled in both 
its composition and powers. The authority of the Supreme Court should 
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be- restricted by providing, in certain cases, an appeal “to the people 
through their state governments.” 

Although he is an architect by profession (and a very eminent one), 
the author makes it clear that his sketch program is not intended to serve 
as a blue print, but only as the preliminary specifications for a new struc- 
ture to replace the old. Some of his proposals will impress students of 
government as rather naively fantastic, yet the book is abundantly worth 
reading because of the forthright way in which its ideas are set forth. And 
the excellence of the style in which it is written deserves a special word 
of commendation. 

j : Wittram B. Munro. 

California Institute of Technology. 


The War Against the West. By AUREL Konar. With a Preface by Wick- 
ham Steed. (New York: The Viking Press. 1988. Pp. 711. $4.00.) 


In the August issue of this Revimw, the writer drew attention to a 
book by H. Mankiewicz, who under the auspices of the Institut de Droit 
Comparé of the University of Lyons made a conspicuous effort to sys- 
tematize the main tenets of the German National Socialist creed. The 
book under present analysis tries to accomplish the same task, although 
thg author does not even know Mankiewicz’ work. Whereas Mankiewicz 
refrained from all criticism, even from a critical coérdination of the vari- 
ous elements, Kalnai indeed states the doctrine with utmost clarity; yet 
he also gives a thoroufhgoing philosophic and sociological criticism of the 
whole. Like Mankiewicz, he also uses an astonishing amount of material, 
but often from different sources. Although Kolnai’s book is less ‘“im- 
partial” and “objective,” he has been far more successful in treating the 
whole not as dissected members of a dead body but as a living creed of 
enormous dynamic force. And though he is acutely critical, often caustic 
and sarcastic, towards the new German state-philosophy, he is always 
honest in his presentation of its main teachings; he even emphasizes some 
partial truths which it contains. 

The chief importance of this extremely keen and dotat work lies in 
the demonstration that it is completely erroneous to regard the Nazi 
ideology as an accidental excrescence bf some demagogues and propa- 
gandists—that it can be understood only as the continuation of many 
fundamental tendencies in German thought. Immediately after the 
World War, the great historian Ernst Troeltsch clearly stated the basic 
distinction between Western and German thought as being between 
“those who believe in an eternal and divine Law of Nature, the Equality 
of Man, and a sense of Unity pervading mankind” and “those who take 
the opposite view—who see in history an ever-moving stream which 
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throws up unique individualities as it moves, and is always shaping in- 
dividual structures on the basis of a law which is always new.” This 
underlying difference, which runs like a red thread through German 
thought, reached in Naziism its most emotional, exaggerated, and de- 
moniac expression. 

From the point of view of humanitarian democracy and international- 
ism, which in his thought is identical with Christian humanitarianism, 
Kolnai analyzes with the utmost care alb the bulwarks, and even the 
smaller turrets, of the Nazi ideological castle. It is an amazing edifice of 

“supreme individuality and importance.” In nine thoroughly docu- 
mented. chapters, the author shows the central meaning of National So- 
cialist ideas and the theoretical patterns which unite inthe German claim 
for an uncontested racial and political leadership of all human civilization. 

In his last chapter, Kolnai shows theeprgctical consequences of this 
doctrine. He is convinced that it constitutes a great danger to Western 
civilization. It is one of the most fertile admonitions of this challenging 
volume that Western politicians are quite blind when they believe in 
their narrow utilitarianism that by satisfying the economic claims of the 
dictators they will be able to check their totalitarian philosophies. The 
real danger of the future war lies, not in particular economic antagonisms, 
but in the crusade of the Nazi “religion” against the central values of 
Western civilization. Therefore, if Western democracies should proye 
unable to plan a sensible and effective resistance against the totalitarian 
philosophy, they are doomed to collapse. 

In all his analyses the author indicates the same philosophic breadth 
and critical acumen that he has displayed previously in his political 
essays, especially in his acute criticism of Carl Schmitt’s Der Begriff des 
Politischen. It is therefore regrettable that sometimes he descends to 
unnecessary, flippant jibes. And as he is anxious to show those elements 
of thought in older philosophies which have undermined our liberal 
humanitarian values, it would also have been fair to show the part that 
Marxism, Pragmatism, and the popularization of Darwinism have un- 
intentionally contributed to the elaboration of the Nazi attitude. He 
gives a too hasty and unqualified invitation to the Bolsheviks to partici- 
pate in the common defense of humanitarian values. Though the author 
occasionally stresses the differentes between Naziism and Fascism, in a 
book of such thoroughness we should have liked to see their more careful 
elaboration. In spite of these minor objections, this reviewer does not 
hesitate to say that a study of Kolnai’s book is indispensable for all who 
try to understand the momentous events now happening in Germany 
and the world. 

Oscar Jászi. 

Oberlin College. 
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Social and Cultural Dynamics. By Prrtrm A. Soroxin. 3 Volumes. (New 
York: American Book Company. 1937. Pp. 745, 727, 636. $15.00.) 


In these massive volumes, with a fourth yet to come, Professor Sorokin 
has attempted a tremendous undertaking—a scientific analysis of the 
fluctuations in the main elements of human civilization, with the aim of 
discovering underlying principles which may form a basis for forecasting 
the future. The work differs from others, such as Hegel’s philosophy of 
history, in its more inductivé method of approach, in place of a thesis 
to be applied. -e 

Some of tte facts of his life and previous works may indicate the 
author’s qualifications fór such an undertaking. A Russian, educated at 
the Psycho-Neurological Institute and the University of St. Petersburg, 
and professorof sociology at the latter institution, he occupied several posts 
in the early stages of the Revolution of 1917, was a member of the Con- 
stituent Assembly of 1918, and published important works on criminol- 
ogy, sociology, the theory of law, and social politics. Condemned to death 
by the Communist government, and later banished, he came to the 
United States in 1923, where he has been professor of sociology at the 
University of Minnesota and Harvard University, and has published 
half a dozen additional books on sociology and revolution. The influence 
of these life experiences may also help to explain some of the results of 
thg investigation. 

The first volume begins with a general introduction on types of culture 
mentality and the forms and problems of culture integration. The author 
finds two main basic ànd alternating types, “ideational” and “sensate,” 
each with an active and passive stage, and intermediate or mixed types— 
pseudo-ideational, cynical-sensate and “idealistic.” The passive idea- 
tional is concerned primarily with the absolute and eternal, is individual- 
istic, introvert, intuitive, mystic, spiritual, static, and subjective. In the 
active ideational type, the same characteristics prevail in a moderated 
degree. The active sensate is collectivistic, dynamic, empirical, extrovert, 
materialistic, objective, scientific, and utilitarian. The “idealistic” type 
is a rational balance of the elements of the two basic types; while other 
mixed types show a non-integrated combination of conflicting character- 
istics. 

Following the introduction is a detailéd analysis of changes or fluctua- 
tions of forms of art (including literature), systems of truth, ethics and 
law, and social relationships, with reference to the main types of culture. 
This is based mainly on a study of the Graeco-Roman and Western 
civilizations, for which materials are more abundant; but with some 
attention to Asiatic and North African civilizations. In these fluctuations, 
Professor Sorokin finds no consistent trend in one direction, nor in closed 
cycles, as in Spengler’s Decline of the West. He finds, however, a suc- 
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cession of general trends in all fields, from early ideational, through 
idealistic, to sensate types, but with minor oscillations and irregular 
waves and other variations. During the last five centuries, the civilized 
world has been in a stage of sensate culture, now on the decline, and now 
is moving towards another radical change. The contemporary crisis is 
infinitely deeper than is generally understood. It is the crisis of our whole 
over-sensate culture and society. Western society and culture seem to 
have entered the stage of transition from ait over-ripe sensaté to a coming 
ideational form. E ; 

This analysis includes an enormous body of statistical #ables, charts, 
and other data, much more comprehensive than in any previous work, 
compiled and scrutinized, with the aid of a staff of collaborators, by the 
procedure of inductive, sensate, scientific research. The evidence of fluc- 
tuations in cultural trends is more fully demopstrated and illustrated than 
heretofore. The interrelations and integration of different forms of culture 
at the same period and place are more strongly emphasized than by 
others. But the simplification of the main general trends, and the general- 
ization of a regular order of succession, is open to question. This is to 
some extent recognized by the tentative character of the main conclu- 
_ sions, and the frequent reference to the absence of any continuous trend 
in one direction. Even accepting his major trends, Jogically a more bal- 
anced intermediate stage seems to be suggested between the sensate and 
ideational as well as between the ideational and the sensate. Moreover, 
the evidence that some lessons of experience are carried over from one 
era to another is ignored. Some attention to ¢hese*factors may be given 
in the forthcoming fourth volume, which is to present a systematic theory 
of social and cultural processes, with an analysis of the methodological 
problems. 

Students of government will be interested mainly in the chapter on 
fluctuations in criminal law, and in Volume III on social relationships, 
which deals with forms of government, liberty, government control and 
regulation, economic conditions, war, and internal disturbances. The 
discussion of economic conditions and governmental forms is relatively 
brief, and will not seem adequate to specialists in these fields. 


. Joun A, FAIRLIE. 
University of Illinois. 


The Origin of the Inequality of the Social Classes. By GUNNAR LANDTMAN. 
(Chicago: University of Chicago Press. 1938. Pp. xv, 444.) 


“Are economic factors to blame for the forging of class distinctions? 
This book says No.” Thus begins the paragraph on the jacket of the 
book, Has at long last a refutation of the economic interpretation of class 
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distinctions been written? This reviewer says No. (The editorial sum- 
maries on the jacket of the book, by the way, are so misleading and so 
unworthy of the book that booksellers, unless they wish to sell the book 
under false pretenses, should remove the jacket.) Rightly or wrongly, 
there is nothing in the book that is fundamentally inconsistent with the 
Marxian hypothesis “that the existence of classes is only bound up with 
particular, historic phases in the debelopment of production.” All that the 
factual data ‘assefnbled in theevolume show is that personal qualities and 
the distinction thdt comes with age do have a bearing on the standing 
of an individyal in the community. Buf the transmission of such dis- 
tinction to descendants -plays only a minor, if any, rôle in the social 
stratification. “Wealth is in point of fact a more important factor, with 
regard to the rise of classes, than merely personal qualities, for the reason 
that it preserves in a higher degree than these to coming generations the 
position attained by a preceding one” (p. 75). “In the main, nobility has 
arisen either through extra-tribal amalgamation [subjugation by con- 
quest] or through an intra-tribal process of differentiation [ascendancy 
by virtue of such personal qualities as prowess].’’ f 

But the visible separation of the superior elements of a people into a 
class of their own seems everywhere to proceed along the same lines. The 
nobility has in all countries marked its supremacy through “the gradual 
acquisition of a number of material and social advantages which confer 
upon them a distinctive character and contribute to the formation of a 
privileged order.” “One benefit which almost universally accrues to 
people obtaining influence end power, and which in itself is a source of 
social promotion, is the possession of wealth” (pp. 287-288). It should 
be noted in this connection that, as Veblen has pointed out, social strati- 
fication in the sense of the ascendancy of a leisure class does not-occur 
in a community until it, because of certain exigencies, adopts a ‘predatory 
habit of life (war or the hunting of big game or both),” and that special- 
ization in these predatory occupations and the adoption of predatory 
habits by the community become possible when subsistence is ‘‘obtain~- 
able on sufficiently easy terms to admit of the exemption of a considerable 
portion of the community from steady application to a routine of labor.” 
Needless to say, it is the “particular, historie phase in the development 
of production” that makes this division of labor possible. Professor Landt- 
man. shows the effect that the personal distinction gained in hunting and 
in war and the effect of military conquest has on the formation of an 
incipient social stratification which manifests itself in the elevation of 
certain individuals to higher ranks. But he shows also that it is the con- 
comitant acquisition and consequent possession of wealth—a factor more 
inheritable than all the others—that solidifies the stratification and 
makes it relatively permanent. 
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Thus we see that, if one disregards certain half-baked notions of ama- 
teur economic determinists, there is nothing in the book that contradicts 
the classic economic interpretation of the rise of classes (as distinguished 
from the advancement of individuals). It supplements and substan- 
tiates it. 

‘The book, disappointing though its total effect may be to the general 
reader, has decided merits. It is likely to become the standard reference 
_ work on the subject for sociologists and anthropologists. For Professor 
Landtman has “a feeling for facts” that would have’ met even the ap- 
proval of the exacting Veblen. The amount of factual datasassembled by 
the author first-hand and from thousands of references, and their assimi- 
lation in the well-ordered scheme of the book, are a monument to the 
author’s erudition, perseverance, and assiduity. But the book, aside from 
the thesis implicit in its plan, falls short of one’s expectations in the 
matter of synthesis. To say the least, the author is parsimonious in 
allotting space to generalization. This is to be deplored, in'view of the 
fact that the data in the book merit interpretation with reference to the 
extant theories relating to social stratification. Whether or not the author 
felt incompetent to undertake such, the reviewer is in no position to say. 
It is interesting to note in this connection, however, that Veblen’s Theory 
of the Leisure Class is not mentioned among the numerous references cited. 
HENRY JANZEN. 
Hamilton College. a 


Verfassung. By Ernst Rupotr Huser. (Hamburg: Hanseatische Ver- 
lagsanstalt. 1937. Pp. 338. Paper-bound RM 6.50, cloth-bound RM 
7.50.) 


The “organic and total oneness of life” of the political nation has re- 
placed the bourgeois society with its multitude of antagonistic interests. 
Hence, that society’s constitution, built upon the principles of democ- 
racy, parliamentarianism, separation of powers, and individual rights, has 
been superseded by the constitution of the national state based on na- 
tional unity, totality, and leadership. Although never formally renounced, 
and although some of its provisions were expressly or tacitly taken over 
by the national state, the constitution of Weimar is dead; in fact, it died 
at the very moment of Hitler’s appointment to the chancellorship (p. 49). 

The constitution of the new Reich consists neither in a written docu- 
ment or single basic statute nor in fixed organizations and institutions; 
rather, its “nucleus is the unwritten living order in which the German 
people finds its oneness and wholeness” (p. 50). The Potsdam ceremony 
of March 21, 1933, and the Enabling Act of March 24, 1933, are land- 
marks of the new constitution of the Reich, which the author does not 
insist on calling an improved form of “democracy” (p. 103). 
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“The people (das Volk) is the determining and creating force of political 
events” (p. 64). But, as it is incapable of acting politically, “all political 
life within the Volk is determined by-the uniform and comprehensive will 
of the leader” (p. 63). Volk is an objective category not identical with its 
contemporary membership. The (objective) will of the Volk, therefore, 
must be distinguished from the (subjective) opinions, aspirations, and 
desires of those living at any one time (p. 91). “The true will of the Volk 
hence cannot be found through parliamentary elections and votes, but is 
brought. forth in a’ pure and unadulterated form only by the leader. We 
must distingwish, therefore, between the presumed people’s will of the 
parliamentary démocracy which merely reflects the antagonism of social 
interests, and the true Votk’s will of the leader’s Reich which expresses 
the collective will of „a genuine political entity” (p. 90). The leader’s will, 

“asserting. the historical mission of the whole nation as against all in- 
dividual interests” (p. 92), is not one individual’s will but the collective 
will of a community, and as such it is “not a fiction like the presumed 
volonté générale of a democracy” but “an objective historical quantity,” 
“a political reality” (p. 92) derived by the leader from the “talents, 
energies, and tasks bestowed upon the Volk” (p. 92). 

` The Volk may be called upon to vote on a certain question, not, how- 
ever, in order to take the decision out of the leader’s hands, but “publicly 
to manifest the complete agreement between leader and Volk” (p. 96). 
For that reason, completed actions are better suited for a referendum 
than intended measures, the specific wording of the statute of July 14, 
1933, to the contrary notwithstanding. 

Likewise, the Reichstag is no longer a legislative and controlling organ, 
but “a public forum for dealing with great questions of program and 
making comprehensive reports on the political situation” (p. 102). The 
radio would seem to be not quite so expensive. 

All laws derive their validity solely from the leader, although tech- 
nically the Reichstag, the Reich Government, and the entire Volk possess 
legislative power. However, their positive vote merely serves to ‘enhance 
the prestige of a law” (p. 124), while a negative verdict can have no con- 
sequence on the will of the leader; for “it is he who represents the ob- 
jective mission of the Volk” (p. 97), and the subjective Volk is simply 
in error against its objective self. “Where the leader has spoken, the 
content of national Jaw is fixed with unconditional obligation” (p. 128), 
and no appeal to a higher judicial body or to any principles of justice 
is admissible or possible. 

The author fails to show precisely how the leader is able to develop 
the objective Volk’s will from its talents, energies, and tasks except 
through his own volition. He assures us, however, that “the national 
Reich is neither absolutism nor dictatorship” (p. 104). 
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These are the basic ideas of Professor Huber’s book; and, due to the 
author’s high standing as a member of the Akademie für Deutsches Recht 
and co-editor of an outstanding German public law journal, they may 
be taken as expressions of the official constitutional theories of present- 
day Germany. As such, we have to take note of them, regardless of 
whether we can accept them or whether some of the concepts may appear 
to us as mere rationalizations and justifications of the status quo. 

s 


GERHARD KREBS. 

University of California. ° ; 

Die rechtsphilosophische Schule der reinen Rechtslehre. By WILLIAM EBEN- 

STEIN. No. I of Rechts- und Staatswissenschaftliche Studien, edited by 

Fr. Weyr and H. Kelsen. (Prague: Taugsig und Taussig. 1938. Pp. 180. 
$1.50) ý 


In an old nursery play, one of the children pretends to be a merchant 
from Paris displaying fine needlework for sale and asking many questions, 
in reply to which the “customers” must beware of using the words black 
and white and yes and no—whoever uses one of them is “out.” Similarly 
hard are the conditions on which the School of Pure Law engages us in 
legal discussions, urging that we keep strictly in the field of law as they 
define it—whoever uses a term belonging to another sphere, in particular 
he who slips into saying black and white or yes and no, ż.e., he who utters 
any approval or disapproval of the content, is out. Law, we are told, starts 
with the unwritten basic norm that something is to be the constitution, 
and over that constitution leads down from delegation to delegation. 
The validity of the basic norm is the given hypothesis to the theory of 
law and unquestionable within that theory. Thus the adherents of the 
school are positivists and purists, deeply antagonistic to any residue of 
ideas of natural law. Treating all possible law on an equal footing, without 
any discrimination, they are super-relativists as well. They outdo ordi- 
nary relativists, because not only do they think it impossible to find a 
scientific measure for right and justice, as every relativist does; they 
would refuse to consider the justice of the law even if such a yardstick 
could be found—this whole question being, they say, beyond the theory 
of law. bd 

The strict confinement to this one room in the large house of theory is 
somewhat arbitrary, but those who choose to confine themselves this 
way cannot be blamed for it if they do valuable work in their seclusion. 
Only they should beware of forgetting that the restriction to one com- 
partment is a restriction. Matters become particularly irritating when 
expressions that are in a far broader use, such as ‘‘person” and “state,” 
are being purified and given the meaning which alone they are allowed to 
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have in that closed room where we are not permitted to say black and 
white or yes and no. Also Hans Kelsen, great thinker that he is, is done 
bad service if he is spoken of as the Kant of legal theory (as Dr. Ebenstein 
reports, apparently with approval, p. 12), which misnomer, after ail, can 
refer only ‘to half of Kant, the Kant of pure reason, not of practical 
reason, and would better be avoided, since the hypothesis of a basic norm 
in normative law is not on the same level of importance and ingenuity 
with the hypothésis of time, apace, and causality in natural science. 

With these resérvations, it is very timely to have a comprehensive 
presentation and competent analysis of the theory of pure law in all of 
its ramifications, offered by an avowed adherent who believes in its 
“universal validity” (p. 12) and bases his essay on the works not only 
of Hans Kelsen, pretty familiar to American scholars, but of other mem- 
bers of the group, such as Franz Weyr, Adolf Merkl, Alfred Verdross, 
Felix Kaufmann (now of the Graduate Faculty of the New School for 
Social Research in New York, whose 1936 book on methodology might 
have commanded more attention), and Fritz Schreier. Dr. Ebenstein, 
formerly in Vienna, and now at the University of Wisconsin, is a very 
able interpreter. His acquaintance with Anglo-American law enables him 
to keep in mind the differences in ideologies and techniques and to add 
comparative remarks useful to scholars on either side of the Atlantic. Of 
particular value is the first chapter on the philosophical foundations. In 
thé forthcoming English version, it would be advisable to transform the 
many scattered remarks on Kant and the New-Kantians into a separate 
introductory section.eAnother chapter of great merit is the last one on 
the theory of Stufenbau of law, exposing the step-wise delegation of 
normative power, and particularly dedicated to the work of Adolf Merkl. 
Here again the current comparison with the American literature, es- 
pecially of the realists, is most interesting and illuminating. 

Other chapters discuss law and nature, natural law and positivism, 
and the unity of law. “Natural law,” says Ebenstein (p. 76), “in legal 
literature assumes a rank comparable to the problem of hereditary sin 
in theological literature.” This surely holds true for purists. Not having 
admitted nature to the room which they are searching, they are jubilant 
that they do not find it there. But this is not likely to be the last word on 
nature and law. Respect for truth andefor the necessities of nature are 
universal postulates of the idea of justice. Therewith reason and nature 
will always re-enter the stage, however vigorously they may have been 
expelled, be it by force or by ascetic seclusion. Even the mystical basic 
norm of pure law tastes much of natural law, although in new-Hobbesian 
rigidity. What if this basic norm should admit, or be interpreted as ad- 
mitting, some basic principles of natural Jaw to be applied by the courts 
even against legislation, and so make them legitimate for positivists? 
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Such a basic norm must be regarded as possible law too. Could not in this 
way some new Locke arise from the ranks of the purists? 

Dr. Ebenstein’s name must henceforth be listed among the ablest 
representatives of pure law. A bibliography of the purists should be added 
in the English edition, and the forms of expression should be simplified 
and shortened; but English grammar will take care of the latter. 

ARNOLD BRECHT. 
New School for Social Research. o oY se 


English Political Thought, 1608%-1660. Volume I: 1603-1644. By J. W. 
ALLEN. (London: Methuen and Company. 1938. Pp. x, 525. 21s.) 


In this volume, Prefessor Allen carries on his history of political 
thought from 1600, where his former well-known volume ended, to 1644; 
but, unlike his earlier book, this one is confined to English thought alone. 
Even this more restricted field is vast. For the period before 1640, the 
theory is all-important but the systematic theorists are few. In the four 
years from 1640 to 1644, there are probably more important names than 
in the whole preceding forty. When a James Cowell, or a Thomas Fitz- 
herbert, or a Robert Burton has an entire section allotted to him, we have 
an indication of the contemporary lack of interest in the abstract theory 
of politics. The theory of the state in this period must be gathered from 
the political implications of the law. 

The treatment of these years before 1640 is not very systematic in the 
present volume, and one sometimes has the impression that Professor 
Allen writes about the things that interest hi, after ignoring the others. 
He has, for example, little or nothing to say of the significance of the rift 
between Jesuits and Seculars which determined to so Jarge a degree James 
T’s whole policy toward the Catholics; while he devotes considerable space 
to Prynne’s Histriomastiz, which may have cost its author his ears, but 
only slightly concerns political thought. 

In what Professor Allen does treat, however, there is invariably food 
for thought. He is always highly suggestive, even if suggestive of doubt 
sometimes rather than assent. For example, in speaking of James I, he 
says: “What the King was claiming was not power to make law, but a 
right to break it.” This is true, but too terse to be true without qualifica- 
tion. What Coke and Hakewill objected to in their attacks on royal proc- 
lamations was certainly an attempt to “make law.” “Truth,” as Profes- 
sor Allen says in one place, “is always far too complex to be stated in 
epigram”; yet this book is at times rather epigrammatic. 

One wishes Professor Allen had developed further one important fact 
which he has recognized more clearly than most historians—that “the 
main question at issue was the question as to where lay the right to deter- 
mine public policy.” This was the new issue of politics under the Stuarts. 
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Even the extremest of royalists admitted that the prerogative was 
bounded by law, but to him this law had always been a mere definition of 
the subjects’ rights, the jus privatum; it had never touched the jus 
publicum, the king’s discretionary power to determine policy. It is his 
keen appreciation of this important difference that determines Professor 
Allen’s judicial estimate of the respective merits of the royal and par- 
liamentary contentions. It is thé fairness with which he weighs the 
claims of the old-prerogative against the necessity for change that makes 
this part of his boðk so valuable and so instructive. The king stood for the 
old contention, effectively put by Baron’ Fleming in Bate’s Case; and, as 
the author says; Fleming was contending for no more than the Tudor 
constitution. The parliamentarians, on the other hand, felt instinctively, 
even if they did not declare explicitly, that the Tudor constitution must 
be changed if liberty was to syrvive. The treatment of this issue in the 
- volume is admirably fair,” though there are hints that the author’s 
sympathies lie with the royalists. He freely admits, however, that under 
Charles I the monarchy was in some ways more worthy of respect than 
the monarch, and that Tudor monarchy itself could not possibly endure 
much longer. 

In much of this book, Professor Allen is in pursuit of a definition of 
puritanism and never succeeds in overtaking it. At one time, he seems to 
identify puritanism with the Calvinists’ predilection for Hell rather than 
Héiven, at another, with a bibliolatry which rejects everything in the 
Church for which positive scriptural evidence cannot be vouched; but 
he never entirely succeeds in extricating the essential from the incidental, 
or in telling us what a puritan really was par excellence. But who has ever 
told us; and who ever could? “Puritan” was a term applied by enemies to 
people they disliked, and the things disliked varied greatly with the men 
and the times. “Puritan and precisian’” were generally linked together; 
but the offensive scrupulosity might concern vestments, or forms of 
worship, or ecclesiastical polity, or—less often—doctrine, or varying 
combinations of these. It seems impossible to assign any very definite 
meaning to a term of reproach with a content so variable. If Professor 
Allen fails to do so, it is no fault of his; but he does seem to share a little 
of the opponents’ dislike: “Puritanism was, I think, very far from repre- 
senting the highest morality of the ages’ 

The treatment of ecclesiastical and religious questions in general 
(including erastianism and toleration), which constitutes probably two- 
thirds of the volume, is one of its most valuable features. Professor Allen 
has few heroes, but if he has one, it is John Hales, “the ever memorable.” 

This book can hardly be called a compendious account of English 
political thought between 1600 and 1644, but it is an exceedingly thought- 
ful and stimulating discussion of some of its chief problems which no 
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careful student of the subject or the period can afford to leave unread. 
The scope and arrangement of the volume may be gathered from its 
main divisions: ‘“The Constitutional Conflict to 1629,” “Church and 
State,” ‘Approaches to Toleration,” “Puritanism,” “The Attack on the 
Laudian Church,” “The Collapse of Government,” and “The Con- 
troversy [constitutional], 1642-1644.” 

$ Cuartes H. MoILWAIN. 


Harvard University. a 


The Politics of Philo Judæus; Practice and Theory. By Erwin R. Goon- 
ENOUGH. (New Haven: Yale University Press. 1938. Pp. xii, 348. $3.75.) 


A study of the political theory and practice of any thinker by an out- 
standing scholar who has devoted a major part of his life to the man and 
his times is necessarily of considerable importance. The work under re- 
view is unusually so, for quite special reasons. 

The first of these is perhaps adventitious: Philo was a leading Jew of 
Alexandria who lived through the persecutions of Gaius Caligula, and 
was a member of a legation which managed to gain concessions from that 
mad emperor. In an age when the Jews are once more suffering persecu- 
tion, a study of the bases of intolerance and of the techniques for minimiz- 
ing its consequences in a different period and under other conditions is at 
least interesting. Professor Goodenough draws no parallels and makes no 
contrasts. Yet a comparison of royal claims to divinity and religidus- 
patriotic resistance thereto, with the theory of leadership and race and 
the external criticism thereof on the basis of liberalism and a sense of 
common interest by international Jewry, necessarily suggests itself, and 
promotes reflections on the relative intensity of tyrannies resting on 
various theoretical assumptions. 

Secondly, however, the study is interesting as a revelation of the 
mystic as practical man. Philo is generally considered as an extreme 
religious mystic. Professor Goodenough shows convincingly that, by 
reason of family connections, social position, religion, and philosophical 
outlook, he was driven to take part in, and to comment purposively on, 
the political affairs of his day, and that he performed this task with su- 
preme skill. Philo himself was deeply concerned with the problem of the 
duty of the philosophic man in the practical arena. On the one hand, he 
had great sympathy for the philosopher in retreat and considerable 
inclination toward that way of life. On the other, he despised the merely 
practical politician, the opportunist, and felt that such men in authority 
meant the ruin of human society, whose well-being was necessary, though 
not the final end. He solved the problem by an insistence on the duty 
of the philosopher to apply his knowledge in the realm of mundane affairs 
much after the manner of Plato’s Guardians. Yet he realized the tempta- 
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tions involved in such a course and regretted its necessity. Indeed, few 
thinkers have felt so strongly the tension common to most intellectuals 
between activism and passivity. - 

Thirdly, Philo’s life and work are significant as a study of propaganda 
techniques. He was in a difficult position. He wanted to convince the 
Jews themselves of the inherent wrongness of the Roman power and to 
prevent them from being tempted to support thereof against their own 
people. He wanted at the same time to criticize the Romans without 
giving them offenSe that might lead to further persecution. He wanted, 
if possible, ta persuade them that just government with consideration for 
local customs wås a sound proposition and coincided with their own ideals 
and best practice. He wanted, further, to insist on Jewish loyalty to the 
régime, while emphasizing (both to the Romans and to the Jews) that 
there were genuine limits to that loyalty. He wanted, further, to urge 
the latter to submission wherever possible, without urging them also to 
abandon their essential ways, realizing as he did that under the given 
conditions quietism was their necessary tactic. Finally, he wished to get 
the support of the local prefect for his own people and to persuade the 
imperial government to protect the Jews against the inimical non-Jewish 
population in Alexandria. How he accomplished these various ends by 
subtle writing, by allegory, by indirection, and, indeed, by all techniques 
of a philosophical propagandist, constitutes a first-rate study in diplomacy 
and in the making of public opinion. 

His political philosophy proper is important mainly as a bridge between 
classical and medieval ideas, though it is no less significant for a combina- 
tion of realism and principle that suggests the work of Montesquieu. 
Philo clearly is largely responsible for the earlier development of the 
doctrine of higher law and for the theory of kingship that makes the king 
a legitimate and absolute authority, yet imposes on him the duty of ruling 
with wisdom and in terms of principle. He develops that doctrine of the 
state which makes of it a necessary organization, at once the product of 
evil and the means to good, a manifestation of the reality behind ap- 
pearances, yet at the same time a phenomenon in the world of appearance. 
Combined with these philosophical concepts are such ideas as the ulti- 
mate dependence of the ruler on the ruled, a doctrine of natural leadership, 
and the theory of the need to adapt institutions to conditions, as well as 
an attack on governmental corruption and a condemnation of power 
politics. 

Granted such a variety of significant ideas, one must deeply regret 
that Professor Goodenough has confined his analysis within some 120 
pages, for the rest of the book is taken up with a very thorough and finely | 
made biography of Philo, a work of exquisite scholarship, but not pri- 
marily concerned with Philo’s politics. Dr. Goodenough, limited to so 
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small a space, has found it necessary to refer to other articles of his own 
not readily available to the political scientist and to stuff his-work with 
allusions and footnotes which will generally have more meaning for the 
expert in the period than for the general student of political ideas. This is 
- peculiarly unfortunate. For one of the-great problems of the political 
philosopher has been the development from classical to medieval theory, 
together with the lesser question of the changes in political theory from 
Plato to Stoicism. The contribution to thas developmefit of Alexandria, 
of the Jews, and of Philo, in particular, has generally been ignored, as 
reference to such a work as Professor Mcllwain’s Growth of Political 
Thought in the West will readily reveal. Yet Professor Gobdenough makes 
it clear that Philo, and the development of ideas which he represents 
and most effectively states, is the missing link. A full-length study of the 
sources, contents, and influences of Philo’s political theory would, there- 
fore, be of first-rate value to the student of the history of political ideas. 
Indeed, the work under review has packed within it all the essential ma- 
terial for a book that would do for the transition from the ancient world 
to the medieval, and through that to the Reformation, what Gierke’s 
Johannes Althusius did for the connection between the Reformation and 
the modern world. While praising therefore alike the scholarship and the 
fine piece of book production here offered us, we may, using one of his 
own titles, humbly ask Professor Goodenough to come over into Ethiopia 
and help us: By Light, Light. 
Tuomas I. Coox. 
University of California at Los Angeles. , . 


James Madison: Philosopher of the Constitution. By EDWARD MCNALL 
Burns. (New Brunswick: Rutgers University Press. 1988. Pp. x, 212. 
$2.50.) 


Madison presents a more difficult problem to the student of political 
and constitutional thought than does any other major American theorist. 
Unlike those of Paine, or even of Hamilton and Calhoun, his writings on 
politics are not susceptible of relatively brief and simple summary. True, 
they have been so summed up in more than one text-book or patriotic 
oration, almost invariably with the result of making them appear dull 
and platitudinous. His writings are not so long as those of John Adams, 
or so numerous as those of Jefferson, but they are even more difficult of 
interpretation. Perhaps the greatest obstacle to a really satisfactory analy- 
sis of Madison’s ideas is the disparity between the quality of his speeches 
and essays of the years 1787-88 and his writings of the next four decades. 
The former belong to the enduring literature on politics, the latter to the 
history of American political parties. His achievement after 1788 was not 
insignificant, and, in several respects, this later contribution has been of 
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considerable importance in the development of American constitutional- 
ism. He discovered, for example, that the most effective way to carry on 
an opposition in this country is by invoking the letter and/or spirit of 
the Constitution. He was, that is to say, the first major exponent of strict 
construction, and he applied it as against the banking and assumption 
bills before Jefferson expressed that doctrine in classic form in his 
famous Report. After that time, Jefferson took the lead, and during the 
remainder of hi life Madisen was scarcely more than a poor second, 
whether in political philosophy or in politics. Indeed, after about 1791, 
Madison’s pelitical and constitutional theory is of less significance than 
that of John Ta*lor, although three or four of Madison’s Federalist essays 
are of greater philosophical and constitutional significance than all of 
Taylor’s books together. 

In spite of the difficulties of-his subject, Mr. Burns has written one of 
the most satisfactory studies of an American political thinker that we 
have. His book would have profited from a closer study of Madison’s 
contemporaries, and his biographical introduction should be supple- 
mented with A. E. Smith’s recent biography of Madison. It is, however, 
a very careful and comprehensive survey of Madison’s political and 
constitutional thought. It seems to the reviewer that its principal short- 
coming is a result of the attempt, common among academic writers, to 
include mention of virtually everything that its subject ever wrote or 
said on politics. Mr. Burns is too intelligent a student of political and con- 
stitutional thought to give to every utterance of Madison the same value, 
but in his zeal for thoroughness he attempts to bring the whole of Madi- 
son’s writings into a systematic compass which is not entirely suitable to 
them. His analysis would have profited from a more searching critique 
of Madison’s thought in his great period, and a relative subordination of 
the later writings. Had that been done, the author would have made an 
even more useful contribution to the interpretation of the history of 
American polity. 

BENJAMIN F. WRIGHT, JR. 

Harvard University. 


American Regionalism. BY Howarp W. ODUM AND HARRY ESTL 
Moors. (New York: Henry Holt dnd Company. 1938. Pp. x, 693. 
$3.80.) 


The Attack on Leviathan. By Donatp Davinson. (Chapel Hill: University 
of North Carolina Press. 1988. Pp. x, 368. $3.00.) 


These books are valuable and complementary additions to the growing 
library of regionalism. Both come from the South, and from centers and 
individuals outstanding in contributions to the study and advocacy of 
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regionalism. Homage is paid in both to the teachings of F. J. Turner 
concerning the subject. They are complementary in that American 
Regionalism emphasizes methods, procedures, and definitions, and pre- 
sents the first comprehensive introduction to the subject, while The 
Attack on Leviathan is the militant expounding of a political theory. 

Behind the assumptions of Odum and Moore there are important 
theories also; but their immediate aim is to provide a “working compen- 
dium.” Hence “the work-shop nature of the book.” Naturally, in style it 
has not the terse and pungent qualities of Davidson, and some phrases 
and passages need to be sharpened and clarified, but the stuff is there. 
The authors have gathered together for the ease of students the most 
relevant material on every phase of the subject—drawn not only from the 
better-known writers such as Mumford, but from out-of-the-way sources 
~—regional college football leagues, business house regions, and many 
other forms of regionalism. 

The book is, indeed, so rich in materials and offers so many suggestions 
and provocations that review space must be occupied with indicating 
the general scheme, which in itself will make it clear that the volume is 
indispensable to students of American politics. Part I includes two in- 
. troductory chapters in which the authors define their terms and urge 
their major interpretations and positions. These may profitably be com- 
pared with Chapters 3, 5, and 14 of Davidson’s book in order to share in 
the debate over the relative meaning of “regionalism” as contrasted with 
“sectionalism.” Perhaps it would not be unfair, if a little mordant, to say 
that regionalism is what Odum and Moore yould like sectionalism to 
become, while Davidson’s sectionalism is what regionalism tends to be. 
The point is that the first emphasize regionalism as the policy of adjusting 
the clustering of interests on an organic and comprehensive scale related 
to area to all-over national interests; the latter, in positing the basic value 
of a rooted tradition in society and finding it present only in regions, 
sees sectionalism as the political expression of the region, and the rôle 
of the national state as preserving the integrity of its constituent regions. 

In the nine chapters that follow, regions are identified by different 
indices, such as soil, topography and climate, river valleys, metropolitan, 
literary and aesthetic, governmental, and non-governmental. The con- 
cluding two chapters describe theetools available for giving governmental 
expression to these various types. 

Part II contains six chapters in which the use of the concept of regions 
by social scientists is described. Part III contains the authors’ own di- 
vision of the United States into “major composite societal regions . . . em- 
bodying the fewest contradictions, the greatest flexibility, and the largest 
degree of homogeneity for all purposes of study and planning” . . . or for 
“research and portraiture” (pp. 13, 433). Their regions are coterminous 
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with groups of states. The difficulties and inadequacies of any scheme are 
faced frankly and with intelligent comment. The regions selected are the 
Northeast, the Southeast, the Northwest and the Southwest, the Middle 
States, and the Far West. Within these, the authors indicate “flexible 
sub-regions” after the fashion discussed in the earlier book on Southern 
Regions. A chapter is given to each region, and a concluding chapter 
urges again the note of regions as constituent elements in national re- 
integration and ‘a “redefining of Americanism” that would avoid over- 
centralization. There is a useful bibliography, to which might be added 
those excellent regional studies, Sky Determines by Ross Calvin and The 
Evolution of Long Island by Ralph Gabriel, and Kollmorgan’s article 
attacking the validity of political regions in this Review. 

Students of regionalism have always watched for Donald Davidson’s 
articles. They will welcome their republication in the present well-printed 
volume, whose title indicates its central theme. Regionalism is here 
associated with the author’s advocacy of other social theories advanced 
by the group who call themselves “Agrarian.” It is hardly the Agrarianism 
of the term as employed by the Turner school, or of the owner-occupier 
farmer of greater New England and the Middle West. Indeed, Mr. 
Davidson’s fellow-advocates may well follow his advice—and Mr. 
Odum’s—and study their own region more carefully before prescribing. 
It is significant that his own aggressiveness is moderated as he widens 
his inquiries and his acquaintance to include regions other than his own. 
(“The statement of issues which had a special meaning for the South also 
had some general meaning, within the nation,” p. 94.) One may refer the 
reader to the presidential address of Professor Prescott to the Southern 
Political Science Association in 1987 (Proceedings, 1987) for an evaluation 
of the ideas of the Agrarians and a tribute to the contribution they are 
making. None of that group has written more penetratingly on the 
cultural significance of regionalism than has Mr. Davidson. 

Davidson’s Calhoun-type of ideal for our constitutional system does 
not ignore the fact of national financial, industrial, and marketing con- 
trols. He would break these, not by national regulation, but by regional 
autonomy. It may be argued, however, that it is through the application 
of national governmental resources that regional disabilities—as, for 
example, in the Great Plains or the South—can be removed. But this will 
come only with greater self-knowledge by the region of its condition, and 
its conscious effort to secure allies in other regions to obtain relief. Chapter 
12 on “Regionalism and Education” is an excellent statement of one 
method whereby this regional self-consciousness may be fostered. This 
chapter should be studied by teachers and curriculum-makers. 

Some of the more difficult issues centering in definitions and appraisals 
of regionalism are debated, in these books, by Odum and Moore and 
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Davidson directly with one another in friendly fashion and with tributes 
to each other’s contribution. A good many issues remain only partly 
clarified, although enough has been done to enable workers to make in- 
tensive studies of limited scope to test definitions and push forward the 
extent of agreed principles. The whole subject is still too much in a vague 
and fuzzy lack-of-shape.-We need now a good many studies of specific 
“regions” like that by Dr. Calvin, or the earlier work on Southern 
Regions. If some views that are advanced by Odum and°Moore as essen- 
tial to regionalism are rejected or, modified after testing by these studies, 
the two authors will undoubtedly be among the first to welcome the new 
contributions, which indeed will have been made-possiblé partly through 
their pioneering. 2 
, Jonn M. Gaus. 
University of Wisconsin. . 


The Rise of a New Federalism: Federal-State Codperation in the United 
States. By Janz Perry CLARK. (New York: Columbia University 
Press. 1988. Pp. xviii, 347. $3.50.) . 


The relations of the central government in a federal system to the 
political subdivisions is a perennial question in this and all federal states. 
From time to time, it emerges in new forms and raises new problems. At 
present, in the United States, these problems are of such special interest 
and significance that all students of American government will be deeply 
indebted to the author of this excellent analysis of recent developments. 
The book neither defends nor attacks either “stgtes’ rights” or ‘“centraliza- 
tion” —it maintains, as any scholarly work in this field should, a fine 
impartiality with regard to questions highly surcharged with emotion 
in the minds of many laymen and—if the truth be told—of some other 
people as well. 

The material is presented in ten chapters: an introduction, eight main 
chapters, and a conclusion, followed by a selected bibliography (twenty 
pages, arranged by chapters), and an index. The book is attractively 
printed and bound. The chapters deal with methods of informal co- 
operation ; informal understandings, agreements, and interstate compacts; 
codperative use of government personnel; interdependent law and ad- 
ministration; and federal credits fér state taxation. Three chapters on the 
federal grant-in-aid system deal with the nature and methods of allocation 
of funds, federal requirements and supervision of states in the administra- 
tion of such grants, and state relations with regard to acceptance and 
withdrawal. 

The author brings into clear relief many of the perplexities and un- 
certainties of government by coöperation which have long been recognized 
in a vague and general way—the apportioning of costs and expenses, as in 
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the employment service (pp. 56-58) ; the confusion in responsibility, as in 
the relations between the Interstate Commerce Commission and the 
state regulatory commissions (pp. 60-61); the possibility of “coercion” 
of the smaller units by the larger, as in the case of the grant-in-aid system; 
and the possibility of double penalties, as in the case of legislation govern- 
ing the transportation of intoxicating liquors and prison-made goods 
(p. 184)—to mention only a few.’ While the detrimental effect of these 
factors can be atid is being minimized by the development of improved 
methods of administration, the fact remains that difficulties are inherent 
in the operation of‘the federal plan. They are a part of the price a nation 
pays for maintaining such a system. This is not to say that a federal sys- 
tem is undesirable, or that it comes at a higher price than must be paid 
under alternative forms of political organization. It simply means that 
the perfect form of governmental organization has yet to be devised. 
Anyone at all familiar with the subject of federal-state relations knows 
how enormous it is, how manifold are its ramifications, and how impos- 
_ sible it would be to cover exhaustively in a single volume of moderate size 
even this one aspect of American intergovernmental relations. The 
_ author claims nothing more than to have discussed, with selected illustra- 
tions, certain aspects of the general problem. This she has dene exceed- 
ingly well—so well, in fact, that the need for extensive investigation on 
many points is clearly indicated. The progress that has been made in 
federal-state coéperation—as this study repeatedly emphasizes—has been 
more or less accidental and piecemeal. We cannot remake the past, but 
we can and should plan fqr the future. May the reviewer renew the sug- 
gestion that he has made several times already, that we need a national 
commission composed of the ablest persons available in public life and in 
academic circles, with sufficient time and money to make a somewhat de- 
tailed and exhaustive investigation of the whole field of intergovern- 
mental relations in the United States, with a view to evolving such a plan 
to guide future development, and to the perfection of suitable techniques? 
W. BROOKE GRAVES. 
Temple University. 


Government Corporations and Federal Funds. By Jonn MoDIARMID. 
(Chicago: University of Chicago Press. Pp. 244. 1938. $2.50.) 


In this volume, the author considers in detail the Farm Credit Ad- 
ministration, the Tennessee Valley Authority, and the Reconstruction 
Finance Corporation, and gives more general consideration to a large 
number of the earlier and more recent government corporations. The 
introductory chapters supply the setting of the government corporation 
in American government and set forth more particularly the financial 
problem involved in this particular administrative device. 
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Professor Marshall E. Dimock, who writes a significant and interesting 
introduction, and Mr. McDiarmid agree in their views concerning the 
place and réle of the government corporation. They distinguish the 
English corporation, which, with the exception of the B.B.C., is likely to 
be privately owned and publicly operated or operated by a board publicly 
chosen, and also the Continental corporation with joint ownership by 
private investors and the government, from the American government 
corporation which is governmentally owned ande governmentally 
operated. The rôle of the corporation as an administrative device is 
perceived clearly by the author, and he believes that it ig in the com- 
mercial or semi-commercial fields of operation and regulation that the 
corporation is most advantageous. But to be most advantageous it must 
at the same time be free and responsible. The solution for this problem 
is the task which the author sets himself as he writes this volume. 

In general, it should be said that this is an?admirable piece of work. It 
is written clearly and with conviction. It is keenly analytical. The author 
has used government documents, statutes, regulations, and the more 
informal materials derived from correspondence and interview and direct 
observation in the field. On the whole, Mr. McDiarmid holds the balance 
rather well between the need for responsibility and for efficiency (freedom), 
although he at times may stress freedom rather more than responsibility. 
On one point the author seems clear. He realizes, as the President’s 
Committee on Administrative Management apparently did not, thet a 
federal statute on the subject of federal corporations might be of great 
advantage. oy S 

The author concludes, leaving no doubt as to his position on funda- 
mental points, that annual appropriations in general are unsatisfactory 
as a source of capital; that bond issues should be permitted, subject 
perhaps to the approval of some officer such as the secretary of the 
treasury; that the corporation should be permitted to use its own earnings, 
up to 4 certain point at least; that the accounting office procedure is un- 
suited to these agencies; that the pre-audit is a serious handicap to them 
because of the restriction upon that freedom of discretion which is neces- 
sary to the management of men and materials in the field of regulatory 
competition; and that only general limitations should be placed upon the 
corporations as to the expenditure of money, the imposition of detailed 
minutie of financial control being inimical to their very purpose. The 
author advocates an efficiency and test type of audit. The privilege of 
answering exceptions taken in an audit should be permitted; the auditing 
work should be done by a special corporations division of the accounting 
office; the statute should prescribe something more than “shall audit”; 
and where several corporations are grouped together, the “parent” 
corporation might conduct the audit of the branches. 
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Mr. McDiarmid doubtless realizes that accounting procedures have 
come to be applied in their present form partly because rascals and rogues 
get into the government service, while rascals and rogues stand outside 
to tempt those within; and he doubtless realizes that this can happen in 
the case of a government corporation. But he has sought in a genuine and 
searching analysis to lay the basis for the construction of a series of 
recommendations which to the reviewer seem very sound. 

3 OLIVER PETER FIELD. 
University of Minnesota. 


The Reorganization of State Government in the United States. By A. E. 
Bucx. (New York: Columbia University Press. 1938. Pp. ix, 299. 
$2.50.) ` 


Although entitled “Reorganization of State Government,” this mono- 
graph deals almost entirely with the single problem of administrative 
reorganization. The author touches only incidentally upon other problems 
pertinent to the movement for the modernization of state governments. 
The study is presented in two parts. In Part I, the author has “attempted 
to summarize the most significant features of the state reorganization 
movement and plans...” Part II presents a summary and running 
evaluation of the attempts at administrative reorganization in each of the 
forty-eight states. In the case of each state, the author reviews the move- 
meat from its inception, citing methods of approach, procedures, objec- 
tives, and results. The book carries also a comprehensive bibliography 
(general references and references by states), an adequate index, one map, 
and three charts outlining*the administrative structure in Illinois, New 
York, and Tennessee. 

On the whole, the presentation lacks balance. Only thirty-seven pages 
(Part I) are given over to a general discussion of the significant features 
of the state reorganization movement. Of these thirty-seven pages, ten 
are devoted directly to an analysis and evaluation of the movement. The 
fourteen pages reserved for a discussion of “Standards of Administrative 
Reorganization” reveal little that is new. The summary of results is by 
far the most valuable section in Part I. In these few pages the author 
speaks his mind. He convincingly refutes the idea that structural reor- 
ganization will in itself guarantee any measure of economy or efficiency 
in state government. The author concludes that definite economies are 
difficult to determine. Mr. Buck does not say as much, but one may infer, 
especially in view of specific cases cited in Part II, that any extravagant 
claims for economies challenge inquiry. Further, the- author seriously 
questions whether or not improved methods of management “have not 
contributed more toward better service and greater economy than has 
administrative integration.” 
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Mr. Buck’s real contribution is to be found in Part IT. Although this 
part is primarily descriptive of the array of proposals and plans which 
have been considered in the states, the author is at times openly critical 
of the types, the objectives, and the frequent perversions of the principles. 
His discussions of the reorganization movement in Indiana and Tennessee 
are cases in point. Unfortunately, in many instances the author has relied 
too heavily upon mere statutory analysis of “paper plans” divorced from 
the political setting and personalities. Im these cases; the unsuspecting 
reader may arrive at erroneous conclusions. Errors ‘are thus apt to be 
inferential rather than factual. Limited space precluded clgrifying discus- 
sions on all points; yet within these limits the authdér reports his ob- 
servations faithfully and realistically with little of the dogmatism which 
characterizes Part I. ; ` 

The volume is not (nor was it intended to be) an exhaustive study of 
the reorganization movement. It is rather a manual or handbook, and as 
such it is invaluable to students of government and laymen alike. 


Haroup M. Dorr. 
University of Michigan. 


Budgetary Methods in National and State Governments. By J. WILNER 
SUNDELSON. Special Report of the State Tax Commission of New 
York, No. 14. (Albany: J. B. Lyon and Company. 1938. Pp. xvi, 40.) 


This critical analysis of the factors affecting governmental budget- 
balancing is particularly valuable as recording the effect of the depression 
years upon fiscal policies and budgetary practices. A descriptive survey 
of the systems of American states constitutes the major portion of the 
volume, but the leading nations of the world receive careful consideration. 

The first part of the report proceeds to subject selected systems to the 
test of the principles of budgetary comprehensiveness and unity. Multiple 
budget systems and extraordinary or crisis budgets receive special atten- 
tion. Extended consideration is given to the effect upon budgetary policy 
and practice in the states of assigned tax revenues, residue and percentage 
distributions, and continuing appropriations. One-third of the volume is 
devoted to budget program preparation and adoption, and more than 
usual emphasis is placed upon the final topic of budget-program execu- 
tion. Discussion of the problem of estimating revenue yield is excellent 
and timely, revenue systems having tended more and more towards in- 
stability, with increased dependence upon the fluctuating yields of the 
non-property taxes, 

Most readers will agree with the conclusion that “there is no jurisdic- 
tion which cannot profit from a radical revision of one or more major 
features of its budgetary system.” The United States federal budgetary 
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system is ranked among the foremost with respect to its comprehensive- 
ness, and, in terms of bad characteristics of crisis budgets as found in 
Europe, is absolved of the stigma of having indulged in objectionable 
practices. Nevertheless, “neither tradition nor law makes the [federal] 
budgetary system a contributing feature in the planning of a balanced 
budgetary program.” 

The author is not hopeful for soundness in state budgetary and fiscal 
practices without å complete owerthrow of traditions and legal framework, 
particularly as regards ear-marked or locally-shared revenues. ‘‘From the 
point of view of adjustability to dynamic economic conditions, the most 
obvious solution i$ a complete shifting from the tax-sharing to an expendi- 
ture grant,” and elimination of dedicated revenues wherever possible. 
No state is making ` a satisfactory contribution towards the solution of the 
estimating problem, which is complicated by bad timing, both as regards 
the date of fiscal years and the length of the budget period. “It is impos- 
sible to assume that economic and fiscal events can be forecast with any 
degree of accuracy for a period longer than one year’’; hence the recom- 
mendation that states return to annual legislative sessions. Even if. bor- 
rowing is restored ‘‘to a legitimate and desirable rôle in the finances of the 
American states,’ it might not be advisable for states to attempt to 
prepare completely unified fiscal programs, since these would encourage 
the creation of extra-budgetary accounts. 

The detailed description and analysis of state and national budgetary 
systems will be welcomed by the careful student in the field. As these 
take into account significant recent developments, the report brings 
much that has been covered in earlier treatises into focus after the dis- 
ruptive influences of depression and crisis upon the fiscal systems of the 
world. 

Freverick H. GurD. 

Legislative Council of Kansas. 


The Powers of the President. By W. E. Binxuey. (New York: Doubleday, 
Doran and Company. 1938. Pp. 382. $2.50.) 


“We are in the midst of Revolution, hitherto bloodless, but rapidly 
tending toward a change of the pure republican character of the govern- 
ment, and to the concentration of all pòwer in the hands of one man.” 
These words of Henry Clay, voiced more than a hundred years ago, are 
recalled by Professor Binkley in his highly interesting study. As the 
author shows, the recurrence of crisis government has meant increased 
executive responsibility and is followed by “outbursts of constitutional- 
ism.” Business interests, he insists, “have always been uncomfortable 
when a popular, aggressive leader has reached, or even threatened to 
reach, the office of President.” The Federalists favored a strong executive; 
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paradoxically enough for them and their successors, the presidents most 
influential have served as Tribunes of the People. 

What are the powers of the President? Professor Binkley is dealing 
with the political scope of the Chief Executive rather than with his con- 
stitutional authority. Presidential power is seen as the product of circum- 
stances, public opinion, and the personality of a president at a given time. 
The book treats the theories and practices followed by our presidents from 
George Washington to Franklin D. Roosewelt. The author calls attention 
to the almost pendulum-like alternation during recent decades between 
the “so-called constitutional presidents” and vigorous, ingependent chief 
executives. “We are almost certain to see in the futuré as in the past an 
alternation of the two types.” ` 

For the historical perspective brought to bear on present questions of 
presidential powers, the book is welcome indeed. The author stresses the 
ebb and flow of presidential powers rather than the development of the 
office itself. Hence, one fails to get from him a sense of direction and a 
basis for speculation as to how the presidential office can best meet the 
growing demands of the present and of the future. The author implies 
the need for strong presidential leadership. From our past experience he 
adduces no indication of how this may best be achieved. We seem to be 
left with the “necessity of hoping for the good luck of getting a competent 
leader along with a major crisis.” Professor Binkley has written a valuable 
book, but he might well have’developed his conclusions farther. 

PENDLETON HERRING. 


Harvard University. š s 


In-Service Training of Federal Employees. By Earu Brooks. Introduction 
by Samuel H. Ordway, Jr. (Chicago: Civil Service Assembly of the 
United States and Canada. 1938. Pp. 74.) 


Mr. Brooks has performed a valuable service in describing the various 
training programs used in federal agencies. He has included both the 
“old-line” and “New Deal” agencies in his summary. Probably the most 
significant impression left in reading this report is the past failure of the 
U. 58. Civil Service Commission to lend any help in the administration of 
these training programs. This condition has been permitted to exist 
because, as Commissioner Ordway indicates in his Introduction, ‘“em- 
phasis [has] centered on the selection process, primarily as a substitute 
for patronage” (p. 7). 

Several noteworthy new trends in training are described in this mono- 
graph, especially in relation to federal-state coöperation in the administra- 
tion of the U. S. Employment Service and the public assistance programs. 
The Employment Service, for example, has six field representatives who 
are available to state directors of training activities for advice and con- 
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sultation. In the bureau of public assistance of the Social Security Board, 
a division of technical training is prepared, “upon the request of any state 
for aid in training its personnel engaged in public assistance administra- 
tion [to send] one of its representatives to discuss with the state authori- 
ties the problems, needs, and resources regarding staff development” 
(p. 48). 

Despite the immense amount of effort being expended to establish 
suitable training programs, Mr:. Brooks comes to the conclusion that 
“ ,. most federal agencies, however, still merely require the new em- 
ployee to takexthe oath of office, assign him a desk, and tell him to go to 
work” (p. 58). ° 

With this valuable loian at hand, the Council on Personnel 
Administration should appraise each method in use, taking into account 
environmental conditions which make different techniques necessary, 
and prepare recommendations to guide the U. S. Civil Service Commis- 
sion in its efforts to administer the section of Executive Order No. 7916 
which provides that “ .. . the Civil Service Commission shall . . . estab- 
lish practical training courses for employees in the departmental and 
field services of the classified civil service...” 

Mr. Brooks has summarized in an appendix, by agency, the training 
methods in use. In a later edition, it would be helpful to summarize the 
data for the various governmental organizations in regard to such topics 
as time when classes are given (whether during or after office hours); 
whether the courses are compulsory; whether fees are charged; the place 
in the organizational bierarghy of the director of training activities; the 
purposes that the various courses are intended to serve—induction, 
instruction in new methods, instruction in new rules, regulations, and 
legislation, etc. Such summarizing is necessary, because the voluminous 
descriptive material in this publication is divided by agency and not by 
types of training. 

Mitton MANDELL. 

Tennessee Valley Authority. 


Urban Blight and Slums; Economic and Legal Factors in Their Origin, 
Reclamation, and Prevention. By Manet L. Wauxer. Harvard City 
Planning Studies, XII. (Cambridge: Harvard University Press. 1938. 
Pp. xvi, 442. $4.00.) l 


As the title-page shows, this work was sponsored by Harold S. Butten- 
heim and Lawson Purdy, and it includes special chapters by Henry 
Wright (on the rehabilitation of blighted areas), Ira S. Robbins (on land 
assembly problems), W. Phillip Shatts (on the relation of zoning to land 
values), Kenneth H. Zabriskie (on mortgage financing), A. C. Shire (on 
rationalization of the home-building industry), and Richard U. Ratcliff 
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(on the attack on slums and unfit housing in England and Holland). 
Principal credit for the work goes, nevertheless, to Mabel Walker, who 
wrote twenty-two of the thirty chapters. 

Even the lengthy subtitle does not indicate fully the compendious scope 
of the volume. It defines urban blight and slums, and suggests methods 
of rehabilitating blighted areas, but it goes far beyond these matters into 
questions of zoning, land values, property taxation, tax exemption for 
homesteads and housing projects, incremem taxes, excess condemnation, 
housing finance, and the rôle ang legislation of national, state, and local 
governments in the promotion of better housing. No student of modern 
housing can afford to neglect this authoritattve, well-reasoned, well- 
rounded view of the urban housing problem. The author might easily be 
twitted about her adoption of the phrase “unfit for human, habitation.” 
How can a place be “uninhabitable” or “absolutely unfit for human 
habitation” (quoted, p. 77) when people actually live in it? Are not the 
occupants entitled to an opinion in this matter? That which is inhabited 
must be habitable. In general, however, the author avoids such senti- 
mental value-judgments, and her treatment of the economic phases of the 
housing problem is penetrating and hard-headed. 

WILLIAM ANDERSON. 

University of Minnesota. 


The Dominions as Sovereign States; Their Constitutions and Governm®nis. 
By Arruur Berrrepate Kerra. (London: Macmillan and Company. 
1938, Pp. xlv, 769. $6.25.) at 


Every important stage in the post-war evolution of Dominion status 
has been accompanied by a volume by Professor Keith elucidating the 
new situation. He considers that these provisional studies can now be 
replaced by a more definitive work, since both General Hertzog and Mr. 
De Valera appear to have completed their programmes in so far as changes 
in the constitutional structure of the British Commonwealth are con- 
cerned. “The time seems at last to have arrived when the status of the 
Dominions can be set forth with a certain measure of assurance that no 
events in the near future will happen to disturb the essential principles 
affecting their place in the Empire or the Commonwealth.” 

In the first part of the book under review, a brief sketch of historical 
development is followed by a discussion of the present status of the 
Dominions in international law and their constitutional relations with 
Great Britain, in the light of the Statute of Westminster, the subsequent 
legislation in Eire and the Union of South Africa, and the decisions of the 
Privy Council. Professor Keith’s conclusion is that the British Empire is 
no longer a single sovereign state, although precisely what it is defies legal 
classification. “In a large sense, the Dominions are really and unquestion- 
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ably states of international law,” although they do not “possess the full 
plenitude of international status enjoyed for instance by France or 
Germany.” South Africa, for example, now possesses the legal machinery 
for proclaiming neutrality; but the legal argument for the right of neu- 
trality or of that of secession is not very strong. In this, as elsewhere in 
the book, the present state of international relations breaks into the 
argument by the observation that the question will be decided not on 
grounds of constitutionalism,ebut of, e.g., the naval base at Simonstown 
or the German ambitions in Southwest, Africa. There is an interesting 
account of hyw the abdication of Edward VIII was used by General 
Hertzog to furtHer his doctrine of the divisibility of the Crown, and by 
Mr. De Valera to eliminate it from all functional connection with the 
state save in foreign affairs. His simultaneous recognition of the Italian 
conquest of Ethiopia compelled the king “to appear in the rôle of a king 
with two faces, recognizing for Ireland the king of Italy as emperor of 
Ethiopia, and for the rest of his dominions the exiled emperor as sovereign 
de jure.” Mr. De Valera has also created the paradox that citizens of 
Eire exchange their nationality and become British subjects as soon as 
they cross its boundaries. 

The second, and by far the longer, part of the book discusses the legal 
- structure of government in each of the Dominions. Separate chapters are 
devoted to the representative of the Crown (including the president of 
Eire, who, Professor Keith believes, may come to rival the prime minister 
in power), the gabinet and the civil service, the legislatures, and the 
judiciary. American ‘students will be particularly interested in the 
chapters on the division of powers between the Dominion and the 
provincial governments in Canada and Australia and the effect upon the 
constitutions of the decisions of the supreme courts and of the Judicial 
Committee of the Privy Council. In the chapter on South Africa, Profes- 
sor Keith describes how the attainment of Dominion status, combined 
with General Hertzog’s native policy, has made it excessively difficult 
for the British government to accede to the demand that the South 
African protectorates be transferred to Dominion control. Subsequent 
chapters deal with Dominion foreign relations, Dominion attitudes to- 
wards the League, their mandates, their defences, and the Ottawa Con- 
ference Agreements. The text is preceded by a list of cases cited, and 
followed by a detailed index. 

Lennox A. Mitts. 
University_of Minnesota. 


Geographic Aspects of International Relations. EDITED BY CHARLES C., 
Copy. (Chicago: University of Chicago Press. 1938. Pp. 295. $3.00.) 


This small volume contains the lectures given at the University of 
Chicago in 1937 on the Harris Foundation. Professor Harlan H. Barrows 
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of Chicago contributes an outline of “A National Plan and Policy for the 
Control and Use of Water Resources,” which apparently has no inter- 
national aspects, and Pierre Denis provides an excellent analysis of ‘In- 
ternational Aspects of State Intervention in Economic Life,’ which 
apparently have no geographic bearing. However, the other authors have 
been true to the title and have dealt with geographic aspects of inter- 
national relations. . 

President Isaiah Bowman of Johns Hopkins offers a paper on “Popula- 
tion Outlets in Overseas Territories” which incorporates some of the 
results of the studies on the lifnitations of land settlement undertaken 
under his supervision. The more important of these conclusions can be 
formulated as follows: (1) that in countries in which population increases, 
emigration seldom moves more than a small fractiow of the yearly in- 
crement; (2) that the areas in the world, which at óne timè represented 
absorption power in terms of an agrarian ecbnomy are now largely filled 
up and that the pioneer fringe left is either too hot or too cold, too dry or 
too wet, or too remote; (3) that the really large absorption of immigrants 
in the United States was made possible, not so much by the creation of an 
agrarian economy on the virgin prairies of the West as by the creation 
of an industrial economy in the East; (4) that territorial expansion in the 
form of colonies may serve a lot of useful purposes, but that the one 
purpose which it will not serve is the reduction of so-called population 
pressure; (5) that the era of the free movement of population from Eueope 
to the New World has come to an end. 

The paper of Professor Preston E. James of Mjchigan on “The Dis- 
tribution of People in South America” largefy confirms the general con- 
clusions of Dr. Bowman’s essay. The author has tried to find an 
explanation for certain characteristic features of population distribution 
on that continent, and has found the answer in the primitive type of 
settlement still prevailing and in the geographic factors conditioning 
habitability. The settlement clusters with which the European immigra- 
tion began were dispersed much more widely than those of North 
America, and have not yet had time to grow together. In terms of a 
European standard of living, the continent will probably never have a 
population commensurate with its size. Climate will exclude many areas 
from European types of agriculture, and there seem to be no regions in 
which a fortunate combination of raw materials promises industrial 
developments with large powers of absorption. 

The three remaining studies deal with different aspects of border 
problems. In “Reshaping the Map of West Africa,” Professor Derwent 
Whittlesey of Harvard describes a special type of colonial penetration. 
The area studied consists of four parallel natural regions: tropical forest, 
park-like savannah, grassy stepland, and desert, and has been nearly 
immune to penetration. After the decline of the slave-trade, the white 
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man lost interest in this part of Africa until at the end of the century new 
economic possibilities were discovered and new advancements in tropical 
medicine made possible the control of epidemics. The colonial powers 
then began to push inland and superimposed upon the native cultures 
which follow in their distribution the west-east direction of the natural 
regions a colonial pattern which follows the south-north axis of the lines 
of penetration. The new political boundaries in many cases disrupt tribal 
affiliations and set up trade barriers within native economic regions. 

The next border study is 4n excellent paper by Professor Robert S. 
Platt of Chicago on “Conflicting Territorial Claims in the Upper Ama- 
zon.” This reßioņ is a very large forested area with ninety per cent of the 
land upland plain, hot throughout the year, with heavy rainfall, but not 
swampy and never flooded. It is dotted here and there with trading posts 
and has as its principal city Iquitos, a seaport two thousand miles from 
the Atlantic coast. This: area is the meeting point of two lines of move- 
ment. The oldest came from the west and followed the trails down the 
eastern slopes of the Andes; the younger came from the east, up the 
Amazon river, and became important only with the development of 
steam navigation. The conflict, however, is no longer between east and 
west. Brazil has settled all her boundary disputes with her neighbors. 
The remaining conflict is a dispute between Equador and Peru. The claim 
of Equador is strong on historica] and legal grounds. Penetration into the 
regign was originally undertaken from Quito, and the jurisdiction of that 
town over the region was well established. But in recent times the 
shortest and most efficient route into the territory is the one opposite 
Lima between the eastern end of the transandean highway and the 
western head of navigation on the Ucayali river. The result has been that 
today Peruvians rather than Equadorians are the inhabitants of the 
region, and that integration of the territory is with Lima rather than with 
Quito. This conflict between historical claims and effective contemporary 
integration is one of the forms in which border problems present them- 
selves and an illustration of the difficulty of trying to fit all regions of the 
world in a framework of national states. 

In addition to these detailed area studies, the volume contains a con- 
tribution by Professor Richard Hartshorne of Minnesota entitled “A 
Survey of the Boundary Problems of Europe.” In this study, a boundary 
problem is defined as a disagreement over what should be the location of 
a boundary line. The author is of the opinion that, in the majority of 
cases, it is the dissatisfaction of the people in the border region that 
creates the disagreement. The survey, therefore, presents the human 
geography of the border regions and not the interests of the contending 
states. Professor Hartshorne has attempted to estimate the degree of 
intensity of the association of the border region with the claimant state 
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by giving a rating to each of the binding factors of nationality, transporta- 
tion, and historical association. The results are presented in tabular form, 
and the resulting table, together with the text, offers the reader a most 
admirable survey of the geographic aspects of European border problems. 
The author has unfortunately not informed us how he arrived at a quanti- 
tative scale for the bonds of nationality and historical association, and 
the title of his table is somewhat “misleading. It is called “Tentative 
Evaluation of Conflicting Border Claims ia Europe.” It is not clear to the 
reviewer whether the table is presented as a tentative estimate of the 
strength of association of border regions with claimant states, or as Pro- 
fessor Hartshorne’s tentative evaluation of the validity of conflicting 
border claims. The first would indicate that the table is an attempt to 
state geographic facts; the second, that the table is an attempt to state 
subjective value niena: 

The geographic approach to the südý “of boundary problems must 
always remain the basic one, even if in such disputes, as the author him- 
self recognizes, the geographic factors are never the whole story. In the 
realm of foreign policy, ends and means have a queer way of changing 
places at unexpected moments. The minority across the boundary is 
sometimes the end and purpose of a policy of irredentism, but in some 
instances the minority across the border is only an instrument of national 
policy, an excuse for a boundary change actually demanded for reasons 
of power politics. 

Nicos J. SPYKMAN. 

Yale University. ° 


International Legislation; An Essay on Changes in International Law and 
in International Legal Situations. By Torsten Gw. Translated from 
the Swedish by Sydney J. Charleston. (London: Oxford University 
Press. 1987. Pp. vii, 158. 10s.6d.) 


During recent years, the literature on “peaceful change” has grown 
apace. This erudite essay by the Chief Archivist of the Swedish Ministry 
of Foreign Affairs differs from most of the other literature on the subject 
in that it is confined strictly to a dialectical exploration of two closely 
related questions: In the absence of a super-national legislative authority, 
which, the author assumes, li¢és beyond the range of immediate pos- 
sibility, (a) can alterations in the general rules of international law, and 
(b) can changes in particular legal situations, be secured peacefully by 
any other method than voluntary interstate agreement? 

The conclusion reached by Mr. Gihl’s closely-knit argumentation is 
negative on both counts. As regards general international law, he refuses 
to recognize as valid any source except custom. Treaties, even when 
they take the form of multi-lateral conventions, constitute but contracts 
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legally binding only on the signatory parties—although other states may 
subsequently adhere to or tacitly observe their provisions. It is therefore 
denied that legislation can or does exist at the international level in the 
sense that it operates inside states. International treaties of a so-called 
law-making character are really ‘‘based upon reciprocity” and cannot lay 
down positive, universal obligations. Declaratory treaties, moreover, 
merely embody rules “which either ‘are, or are considered by the parties 
to be, identical with actually existing rules of customary law” (p. 64). In 
either case, voluntary agreement among the parties must be present, 
Wars are obviqusly not fought over changes in general international law; 
on the contrary, the institution of war has itself been responsible for much 
of the evolution of customary law. 

The crux of the problem of “revisionism,” then, is whether it is possible 
to devise orderly methods for modifying specific legal situations against 
the will of an interested power—without at the same time arriving at a 
world-state. Whatever line of approach is taken, the difficulties are, in 
Mr. Gihl’s view, virtually insuperable. Here the question is one of settling, 
not legal disputes, but disputes involving vital interests—independence, 
territorial boundaries, colonies, the status of minorities, and so on. It is 
quite clear that states will not submit in advance to the compulsory 
settlement of such disputes by courts or arbitral agencies ex aequo et bono; 
or, if they should, there is no reason for believing that a powerful loser 
state would voluntarily acquiesce in the award. Neither the obligatory 
“conciliation” procedure under Article 15 of the Covenant, nor the pro- 
posal to strengthen Article ]9 by withholding League support from the 
recalcitrant state in case it is attacked by the successful plaintiff state, 
touches the heart of the problem. In each contingency the League would 
merely be helping “a strong power which is putting forth a claim against 
a weaker, and it presupposes the retention of war as a political instrument. 
The dilemma in connection with ‘peaceful change’ is that, if we get peace, 
we get no changes” (p. 132). 

There will be many readers of Mr. Gihl’s essay, among them this re- 
viewer, who will refuse to accept the depressingly categorical form in 
which he puts this dilemma. Yet, in view of the appalling course of events 
in Europe since last March, there will be few to challenge his final evalua- 
tion: “When all is said, the dangers to péace proceed less from situations 
which are inequitable or inexpedient and which could accordingly be 
changed by decisions ex aequo et bono than from situations which are not 
in correspondence with the interests and desires, justified or not, of the 
states in question, provided that such desires are supported by the re- 
sources, military strength, etc., of these states, and are prosecuted with 
sufficient ruthlessness” (p. 150). Not the least service performed by Mr. 
Gihl’s study is to raise the question whether, at the present stage of 
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international organization, it is not easy to over-emphasize the import- 
ance of legal change as an alternative to blackmail and violence. 
Wa ter R. SHARP. 
University of Wisconsin. D 
Government in Republican China. By PAUL MYRON ANTHONY LINE- 
BARGER. (New York: McGraw-Hill Book Company. 1938. Pp. xv, 208. 
$1.50.) e 4 


Dr. Linebarger, after a brief survey of the “peculiarities” of old (i.£., 
pre-Republican), and of new, China, from which he conofudes that con- 
temporary Chinese institutions are transitional, finds three ultimate 
determinants of power in present-day China: ideqlogical movements, 
military and economic forces, and governments. One of the hree principal 
parts of his book is devoted to each of these factors. However, the author’s 
interest throughout the whole work is in ideas rather than in institutions 
or politics. 

Confucianism and nationalism are analyzed in Part I, the former as 
the ideology of old, the latter of new, China. The author is at his best in 
interpreting the former system of ideas. It would be difficult to epitomize 
the political aspects of Confucianism more succinctly than in these 
sentences: “Government in [old] China was an auxiliary activity, the 
reserve power of a hierarchy given to the pursuit of different endg The 
officials were teachers [of Confucianism] first and magistrates afterward, 
the emperor was a supreme model first and a ruler afterward; the people 
were shamed, and punished only when they.were Shameless” (pp. 19-20). 
When Western influence and attack altered the facts of life to which the 
social-political ideology was related, the ideology lost respect and the 
agencies of government, deprived of moral foundation, crashed in revolu- 
tion. Yet the search for a new theory of society, in the author’s opinion, 
continually turns to Confucianism, which regains strength under the 
critical examination of modern Chinese scholarship. 

While recognizing that a sentiment of nationalism has been a constant 
feature of China’s history, Dr. Linebarger considers that Manchu con- 
quest and racial policy were the principal stimulants of the nationalist 
movement prior to the advent in force of the Occidental barbarian. He 
gives weight to the revolutionary activities of Sun Yat-sen as the first 
conscious expression of nationalism, tracing in some detail the several 
phases of Dr. Sun’s intellectual effort. At this point he omits reference to 
the economic discontents of the provincial gentry which appreciably 
assisted toward the easy otherthrow of the Ch’ing dynasty. The discus- 
sion of the Kuomintang’s alliance with Communism acknowledges the aid 
thereby obtained, but refrains from any inquiry into the validity of Dr. 
Sun’s declaration that Communism was not suited to China. The 
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explanation of the schism of 1927 over-emphasizes the determination of 
the Communists to redden the Kuomintang. 

Part II gives only brief attention to economic forces, but is original 
and revealing in its description of military power throughout Chinese 
history. Mass armies with crossbows defeated feudalism, but were them- 
selves defeated by barbarian cavajry or by Occidental weapons and 
technical knowledge. No continuity is suggested between the Manchu 
garrison system ang the tuchtinal armies of the earlier Republic, the 
latter resembling rather the earlier mass organization minus the web of 
civilian controltand the doctrine of moral rule. Nationalism in arms under 
Chiang K’ai-shek, whom the author calls a Christian and a man of char- 
acter, approved by the people, is restoring orderly government; a modern 
state is resulting from the necessities of a modern army. In Part ITI, the 
structure of Chinese government at salient periods since its first appear- 
ance is described briefly but with understanding and with sympathetic 
realism. There is a chronology of dynasties and an index. To those with 
a fair knowledge of Chinese history and institutions, this scholarly study, 
of unusual literary quality, offers a significant and provocative contribu- 
tion toward their interpretation. 

HAROLD S. QUIGLEY. 

University of Minnesota. 


BRIEFER NOTICES 
AMERICAN GOVERNMENT AND POLITICS 


Fascism, of whatever variety, is promoted by capital for the sole 
benefit of capital. This theme is prominent in A. B. Magil and Henry 
Stevens, The Peril of Fascism; The Crisis of American Democracy (Inter- 
national Publishers, pp. 319, $2.50). The authors find the germs of fascism 
in America as long ago as the ’seventies and ’eighties, in the strike- 
breaking activities of the United States Army, state militia, company 
police, private detectives, and the injunction. We are told that American 
capital gave definite signs of a turn toward fascism during the Hoover 
administration, and that capital looked with favor upon President 
Franklin D. Roosevelt until he displayed an unwillingness to promote 
monopoly and showed concern for the interests of labor. Convinced that 
Landon was simply a tool of the fascists, the writers hail the Roosevelt 
victory as a notable triumph for democracy. But they warn us that Wall 
Street and all other institutions and organizations of reaction have con- 
tinued the struggle. Among menacing organizations are listed the United 
States Chamber of Commerce, the American Legion (until recently), the 

` Black Legion, the Khaki Shirts, the Silver Shirts, and the Ku Klux Klan, 
each of which represents capital or plays into its hands. The individuals 
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to be feared are not only the Liberty Leaguers but also the Longs and 
the Coughlins, who have their communications with capitalists and who 
can give fascism the needed mass base. The writers seem to believe that 
communism is the way out for the American people; but, realizing that 
the majority of Americans do not share this view, they propose that all 
enemies of fascism form a common line of defense against the foe. Aside 
from their emphasis upon capital as the villain, the authors agree in 
general with other anti-fascist writers as tè the forces which undermine 
democracy and usher in fascism» The book is well-written, and some of its 
facts and figures may be noted with profit by those whọ d® not share its 
authors’ conclusions.—Craupius O. JOHNSON. ` 


In the September, 1938, issue (Vol. 199) of the Annals of the American 
Academy of Political and Social Science, entitled “Better City Govern- 
ment” (pp. 229), the editor, Roy V. Peel, has brought together the views 
of political scientists, city officials, and research workers as to the 
principles of good municipal government and the extent to which they 
are being followed in actual practice. The principles of good municipal 
government are presented in section one, followed in section two by an 
appraisal of the three forms of government, based on an examination of 
the situation in particular cities. Most attention is given to the manager 
plan, there being a general appraisal of council-manager cities, followed 
by papers on a city where the manager plan has failed (Kansas City and 
on one where it has worked (Dallas). There are papers on commission 
government (Newark) and mayor-council government (Atlanta). While 
in the comparison the council-manager plan fares best, it appears that the 
form, if not of minor importance, does not insure good government. In 
section three, some of the functions of municipal government (education, 
housing, recreation, police, welfare) are examined to see to what extent 
their administration meets the tests of good city government. By an 
attempt to apply the scientific method to a particular service, we see the 
value, and also the limitations, of objective measurements of efficiency 
in performing governmental functions. The two final sections of the 
volume look to the future, covering agencies for the improvement of 
municipal government (research, citizen groups, etc.) and the prospects 
for a science of municipal government. This collection of papers is 
thought-provoking as to means and methods by which we may achieve 
the desired goal when we may say that our cities are “well governed.” — 
CHARLES M. Knute. 


“Unfortunately,” says August Vollmer in his introduction to V. A. 
Leonard’s, Police Communication Systems (University of California 
Press, pp. 579, $5.00), “the police have been handicapped in their efforts 
to plan efficient communication systems by a lack of published works on 
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l the E T devartment has. been- foteed't to struggle with the solu- - 
tion of its communication problem, indépendently; little or no opportunity 
has been’ offered’ for one organization to become acquainted with the 
practices and equipment employed by others, and thus to profit by their 
successes and failures. Large sums of money and much effort have been 
wasted in fruitless and repetitious experimentation which might well 
have been avoided if the accumulated knowledge in this field had been 
available.” In response to thisneed, V. A. Leonard, who is superintendent 
of identification in the Fort Worth, Texas, police department, has col- 
- lected a mas® of material on this highly important subject. The book 
contains chapters on thé modern police telephone system, the beat and 
its equipment, poljce radio systems, radio patrol operators, teletype net- 
works, burglar and hold-up alarm systems, foreign and regional police 
communication systems, and tite use of police communications in disaster 
emergencies and in making distant identifications. Especially helpful are 
the appendixes, which include copies of record forms, sample specifica- 
tions and bidding instructions for purchase of equipment, a contract 
covering regional police radio service, and typical radio legislation 
enacted by states and municipalities to prevent electrical interference 
and forbid squad-car chasing by the public. Superintendent Leonard 
emphasizes two major points. The first is that a communications system 
is the thing that binds every individual police officer into the whole which 
is called “the police department.” The second is that the success of any 
police communieations system depends on using each device—the tele- 
phone, radio, teletyp¢—for.the purpose for which it is best suited. By so 
doing, the system will work smoothly, because no part of it will be over- 
loaded —Witttam P. RUTLEDGE. 


In 1933, the departments of political science and education at the 
University of Chicago embarked upon a joint study of the relations be- 
tween public schools and city governments in all cities of the United 
States having a population of 50,000 or more. The findings, reported in 
Schools and City Government (University of Chicago Press, pp. xi, 104, 
$1.50), by Nelson B. Henry and Jerome G. Kerwin, may be regarded as 
an important contribution to a field which has received comparatively 
little attention from political scientiSts. School-board members are 
chosen by popular election in 139 out of the 191 cities, but in 92 cases 
those in charge of the study maintain that school budgets are sufficiently 
subject to city or county control to justify classifying the school systems 
as “dependent.” There is abundant evidence of the widespread opposition 
among both citizens and school officials to any plan making schools an 
administrative division of city government. Nevertheless, the directors 
of the study confess that they are not convinced that there is actually a 
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very sound basis for such an attitude: ‘On several eae ae the: 
record in council-manager: cities, they: predict that school systems will 
gradually be made integral parts of citiy. government. ‘They point out how 
much is being done at present for schools by various departments of city 
government in such fields as building construction and maintenance, 
school finance, purchasing, health services, recreation, civil service, and 
juvenile delinquency —Haroup ZINK. 


A book to place beside Dr. Belle Zellér’s admirable study, Pressure 
Politics in New York, as still anther addition to the significant analyses of 
the political process done at Columbia University is Pressures on the 
Legislature of New Jersey (Columbia University Press, pp. 246, $2.75), 
by Dayton David McKean. As a member of the New Jersey Assembly 
in the sessions of 1934 and 1935, the author saw and felt+the influences 
which he as a scholar so interestingly describes. Against the background 
of New Jersey politics, he shows the interests represented before the 
Assembly, their methods, and something of the internal structure of 
various groups. As a case study, he presents the fight over the sales tax. 
In a book which reports so clearly and with such excellent temper, one 
wishes that the author had examined more carefully the theoretical as- 
sumptions upon which his final evaluation is built. But he shows how 
groups control the legislature, how administrative agencies must rely 
upon organized groups in the community, and how even the various 
branches of the state government act as pressures upon one another. 
The conclusion is that “the complexities of human interests probably 
make impossible the selection of entirely diSinterested legislatures.” Im- 
plicit here and elsewhere throughout the book is the thought that the 
“state” should do something about these selfish pressures. It is surprising 
to find the “state” discussed as a separate entity in a book composed 
throughout of concrete evidence to the contrary. The author also fre- 
quently evaluates pressures with reference to the “public good.” While 
such subjective valuation is admissible, what of the picture of the public 
good that prevails among New Jersey politicians? Such abstractions 
might well be included as part of the datum for the student of the political 
process to examine. On the practice of politics, this book is most illu- 
minating —PrnpLeTon HERRING. 


Under the auspices of a research project financed by the Works Progress 
Administration, Wallace S. Sayre and Milton Mandell have prepared a 
survey entitled Education and the Civil Service in New York City (Office 
of Education Bulletin, No. 20, pp. 78). The report is in two parts: I, Re- 
cruitment Policies, Education, and Experience, and IJ, Education, Pre- 
Entry Training, and In-Service Training. In addition to pertinent civil 
service records, use was made of individual questionnaires returned by 
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representative employees. The study contains significant data on over- 
weighting of length of experience and on the use of questions calling for 
knowledge of ephemeral facts which can be packed into the head of a 
competitor by cramming schools. It advocates confining recruiting to the 
lowest classes in each field of civilian competence, increasing the weight 
given to basic education, promotion from within, and post-entry training. 
The recommendations would lead to a career in the service of the City of 
New York. Many have already found a career in that service. Low en- 
trance ages, close integration with the educational system, tests that 
minimize expésience and stress educational achievements have much to 
commend them. They tehd, however, to exclude from public positions 
older workers who may be a bit rusty on school work but have learned 
through experience. In America, humanitarians question the wisdom of 
the adoption, either by private or by public employers, of a system that 
additionally penalizes older workers who have to seek new connections. 
If commissions, in the effort to build a career in the service of a particular 
government, move far in that direction, they may encounter a popular 
political revolt —Lewis MERIAM. 


Since the late Professor Redlich’s study of American law schools and 
law teaching twenty-five years ago, few notable foreign scholars have 
attempted to interpret American methods of higher education to the 
American learned public. Mr. Benjamin Akzin, assistant at the Institute 
of Comparative Law at the University of Paris and professor of law at 
the Portia Law School} Boston, has now performed a useful service with 
his Reflexions sur la science et ’éducation politiques aux Etats-Unis (Receuil 
Sirey, pp. 90). Although the book was written primarily for European 
readers, American teachers and students of political science will find 
many interesting observations and suggestions in it. Mr. Akzin’s study 
also deals with the methods of political education in American high 
schools and with the non-party mechanisms of fostering civic loyalty 
among adults. He contrasts these aspects of the American educational 
pattern with the lack of political education in high schools in democratic 
countries in Europe on the one hand and the high-voltage intellectual 
pressure in the dictatorial countries on the other. On the whole, Mr. 
Akzin inclines to the view that the American educational system has 
managed to achieve a successful balance between intellectual freedom 
and vigorous assertion of democratic principles in a world of conflicting 
loyalties. In comparing European with American universities, he finds 
that the latter devote more time and energy to both instruction and re- 
search in political science, and he also develops the wider implications 
of this phenomenon. One of Professor Akzin’s major criticisms is directed 
against the fact that political science in the United States is virtually con- 
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fined to the colleges of arts and sciences. This is especially regrettable in 
the case of the law schools; they cannot, in the opinion of Mr. Akzin as 
well as of American educators, train lawyers capable of dealing with all 
the pressing social, economic, and political issues of today without an 
adequate preparation in the social sciences.— WILLIAM EBENSTEIN. 


In a work curiously entitled The Real Japanese California (Berkeley: 
James J. Gillick Co., pp. xii, 275), Jean Pajus sets out, after “seven years 
of uninterrupted lecturing to American students in the field of political 
science,” and as a “neutral Amerfcan citizen who is neither Californian nor 
Japanese,” to deal with the “situation.” He states that*many of the 
“conflicting and prejudiced opinions” are due “to the misconception that 
California possesses a Japanese problem.” He has the firm conviction 
that by “taking the state as a basis of measurement in respect to total 
acreage under cultivation and to the entire population, California never 
had [sic] nor has it now a Japanese problem.” After a review of many of 
the main highlights in the story of the coming of the Japanese into 
California, the author concludes that “statistics [sic] definitely prove 
that there never was and never will be a Japanese problem in California 
as a whole or any part of it....’’ Appendices carry the texts of the 
Immigration Act of 1924 and the Japanese-American treaty of 1911; and 
there is a useful bibliography. The volume falls short of its announced 
objective because of the fact that the author relies too much on statisgics, 
neglects the psychological and international aspects of the case, and 
writes of the Japanese in California as if they were completely detached 
from bonds with Japan. All too lightly.he glosses over the matter of eco- 
nomic competition in flower shops, vegetable stands, horticulture, and 
other lines in the cities. He disposes of the.difficult fishery problem with 
velvet gloves. The book contains many useful figures and much helpful 
information. Most Californians will agree with the author that the 
Japanese in California have excellent qualities and are law-abiding and 
industrious; but it is far too naive to maintain that there is no problem 
in California regarding the Japanese. The solution of the real Japanese- 
American problem centering in California will not come by ignoring the 
problem’s existence.—J. Eucunr HARLEY. 


Personnel Administration and’ Procedure (Publication No. 61 of the 
Public Administration Service, pp. 96, $1.50) is a report on the installa- 
tion of a joint personnel program for the State Department of Public 
Welfare and the Unemployment Division in Indiana. The report sets 
forth in brief form the major principles which should be followed in a 
systematic personnel procedure and describes the application of these 
principles in the operation of the Indiana system. The concise and read- 
able exposition is supported by illustrations of the forms used by the 
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Bureau of Personnel for purposes of record and correspondence, and the 
appendix contains a complete text of the rules and regulations adopted 
by the personnel administration, as well as the classification and com- 
pensation plans. Because of its direct association with practical problems 
of government, combined with a clarity of presentation, this monograph 
will be a valuable addition to reading materials for students of political 
science and administration. Its greatest usefulness, however, should arise 
from its availability as a guide for personnel agencies and for officials and 
advisors in other branches of the public,service-—Epwin O. STENE. 


In his A Book of Ballots; Representative Facsimile Ballots of Local, State, 
and National Governments (Detroit Bureau of Governmental Research, 
pp. xii, 43, $1.00); Carl O. Smith has performed an excellent service for 
students of comparative political parties and election administration. 
About a dozen American primary ballots and the same number of election 
ballots are reproduced in full or in part. The ballots for some fifteen 
foreign countries also are given. Unfortunately, the text is too brief to do 
full justice to the illustrations. The author is compelled to dismiss with a 
sentence or two such matters as the various methods for shortening 
American ballots, the problems involved in American recall elections, 
and the complicated systems of registering preferences for individual 
candidates in foreign countries having proportional representation. 
A slight slip is made in describing the cumulative system of voting used 
in Illinois. It is not possible in that state for a voter to cast one vote for 
one candidate fdr state representative and two for another.—Harotp F. 
GOSNELL. ° ; 


The scope of Labor in the United States; Some Basic Statistics for Social 
Security (Committee on Social Security, Social Science Research Council, 
pp. xxii, 333), by W. S. Woytinsky, is indicated by the sub-title. The 
statistics presented are not mere reprints of census data but analyses of 
trends and forecasts by one of the ablest of European statisticians, now 
an exile in this country. The study establishes conclusively that the much 
discussed 47-billion-dollar reserve in the federal old age insurance system 
is fiction, created by actuaries who disregarded factors that will result in 
much larger benefit payments than they estimated —Epwin E. Wirt. 


FOREIGN AND COMPARATIVE GOVERNMENT 


In his Le Réle financier du Sénat frangais (Recueil Sirey, pp. 262), 
Frangois Goguel surveys with scholarly care the behavior of the French 
upper chamber on budgetary and monetary issues from the early years 
of the Third Republic through 1926. Seven significant episodes in French 
fiscal politics, of which the two most important are probably the adoption 
of the income tax (1914-17) and the Poincaré economy measures of 1926, 
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form the sequence of a detailed descriptive commentary by the author, 
who is a member of the Palais du Luxembourg’s bill-drafting bureau. 
The volume is rounded out with a chapter which interprets the financial 
psychology of the “elder statesmen” in general terms, This psychology, 
claims M. Goguel, is compounded of a strong predilection for economic 
individualism, a congenital weakness for monetary deflation, and a desire 
to favor agriculture in voting tax legislation. Thus may be explained, for 
example, the Senate’s stubborn resistance tg direct taxes based on ability 
to pay, its reluctance to increase social expenditures, ahd its hesitancy in 
approving the acquisition by the state of the Chemin de Fer de Ouest in 
1908. In taking the position that, on the whole; the Senate’s fiscal atti- 
tude has served the Third Republic well, Goguel, whose conservative 
leanings emerge at the end, would seem to this reviewer to have mini- 
mized unduly the extent to which the upper house may throw sand into 
the gears of parliamentary government when economic class interests 
are at stake. A growing tendency to yield to this temptation has marked 
the Senate’s behavior during the years since Poincaré—a period unfortu- 
nately not included in M. Goguel’s survey — Watrer R. SHARP. 


The Last Genro: The Statesman Who Westernized Japan (J. B. Lippin- 
cott Co., pp. 442, $3.50), by Bunji Omura, is somewhat misleading in its 
title, for Prince Saionji is only one of the statesmen who westernized 
Japan, and far from being a serious biography the book is, as the author 
admits in his preface, a romance, albeit based “on authentic historical 
facts.” By means of imaginary conversations betaveen Saionji and Ito 
and other historical figures, as well as* with members of his family, the 
author seeks to give the spirit of the Japan that has sprung from feudal- 
ism to the mastery of Asia within three score years. The story, however, 
contains some unwarranted assumptions—for instance, the hypothesis 
that Saionji was so naive as to be captivated by Ito’s flippant, irrelevant, 
and sugar-coated words of persuasion, reinforced by a beautiful woman 
as decoy. For English readers, this part of the story is better told by 
Yosaburo Takekoshi’s Prince Saionji published in translation in 1933. 
The vulgar lines put into Ito’s mouth (on p. 88) have been denied by 
excellent scholars as coming from Ito. Again, the poem in praise of the 
Tago-no-ura shores of Suruga Buy (p. 124) is not by the bard Kakino- 
moto-no-Hitomaro, but, as every Japanese schoolboy knows, by Ya- 
mabe-no-Akahito. There are several anachronisms. The author speaks 
(p. 106) as if Saionji were genro in 1890, while as a matter of fact he was 
not designated as such by the Emperor until 1912. He sends the Japanese 
soldiers to China in the Sino-Japanese War of 1894 clad in khaki uni- 
forms, although this uniform was not used until the Boer War.—Kzun- 
NETH COLEGROVE. 
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The International Legislative Information Centre in Geneva has issued, 
under date of March 10, 1938, the first number of an ambitious Universal 
Digest of Laws and Ordinances, priced at $58.00 a year, and published in 
French and English. It is issued under the auspices of a distinguished 
honorary committee including, from the United States, Professor James 
W. Garner. The introduction announces an intention that “ ... monthly 
volumes of five hundred to six hundred pages will contain the laws, 
orders, decision8, ordinances, and the various other legislative acts 
adopted in all the countries in the world...” Acts will be published 
verbatim, in-full simmary, or in short summary, according to their im- 
portance. Chrortologicak, geographical, and analytical indexes are used. 
The reviewer wishes the new enterprise well, but confesses much skepti- 
cism as to its practicability. Its usefulness will usually be limited to large 
law libraries, since the summaries are so short that careful scholars must 
refer to original acts. The fact of monthly publication means that the 
Digest will be a cumbersome tool for those who wish to make world-wide 
studies of law and decrees on particular matters. It suffers from the 
almost fatal weakness of our State Law Index—disregard of previously 
enacted legislation—and the American laws and orders cited in the first 
number make one question the policies involved in the selection of ma- 
terial, Nevertheless, if some philanthropist will enable the enterprise 
actually to be carried out, it may eventually prove of great value to 
sch8lars—Grores C. S. Benson. 


Die Verwaliungsorganization der Kolonien im Tropischen Afrika, by 
Dr. Wilhelm Wengler (Munich:*Duncker und Humblot, pp. 62), is of 
value chiefly as reflecting the continued German interest in colonies. In 
five short lectures, the British, French, Italian, and Belgian colonies in 
Central Africa are described and compared with respect to legislation for 
the colonies, the colonial administrative organs in the metropolitan 
country, the European administrative organs in the colonies, the partici- 
-pation of natives in administration, and the financial and economic ad- 
ministration. The lectures contain some interesting material and com- 
parisons, but the discussion of fundamental problems of colonial policy 
is decidedly elementary —-A. VaNDENBOSCH. 


INTERNATIONAL LAW AND RELATIONS 


In a small volume entitled America and the Strife of Europe (University 
of Chicago Press, pp. xiii, 264, $2.00), Professor J. Fred Rippy presents a 
thoughtful discussion of some of the effects of Europe’s wars on American 
foreign policy. The first five chapters give a background of American 
ideology in relation to foreign affairs, including isolationist, democratic, 
pacifist, and expansionist doctrines. The author believes that the people 
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of the United States are motivated as much by idealism as by interests. 
Three chapters picture the advantage taken by this country of European 
discords, expanding territorially on this continent and abroad, and pro- 
mulgating the Monroe Doctrine. In spite of these advantages, we have 
deplored wars in Europe and have sought to prevent or shorten them. 
Three chapters are given to the efforts of Theodore Roosevelt, Bryan, 
and Wilson to lend a hand in behalf ef European peace. In his final chap- 
ter on “The Plight of the Isolationists,” Professor Rippy discusses the 
recent neutrality efforts of the United States, particularly the neutrality 
legislation of 1987, which he seefns to regard as constructive but incapable 
of guaranteeing us our neutrality. He believes that the mafor obstacles to 
neutrality are the appeals of crusading idealists and vested interests. 
Several maps and a well-selected bibliography add to the usefulness of the 
volume, The author makes no suggestion as to the course which our 
government should follow in periods of Eurépean strife, except to recom- 
mend that, in view of the shortcomings, enthusiasms, and aggressions of 
our history, tolerance toward other nations be practiced. The volume 
provides a stimulating interpretation of the well-known facts of history 
in a clear and readable style—Norman L. HILL. 


Current interest in contemporary world affairs has brought forth re- 
cently a spate of books designed less for the specialist than for the in- 
terested layman. Of these, the newest, and one of the least satisfactory, 
is Foreign Affairs, 1919-1987 (Macmillan Co., pp. xvii, 347, $2.50), by 
E. L. Hasluck. The author is English and, since he has adhered strictly 
to the title, the book contains no mertion of any portion of the British 
Empire in post-war affairs. This arrangement may be logical, but it is 
scarcely desirable, particularly for the American edition. In matter of 
fact, the title itself is somewhat misleading, for the book consists of 
separate sections on the recent history, internal as well as external, of 
every country outside the Empire. This pedestrian method of treatment, 
if indeed it is a method, produces inevitable duplication and a consider- 
able amount of confusion. Moreover, the author has seldom been able 
to compress his historical account in such a way as to retain essentials 
and eliminate trivialities. Thus, in the section on the United States, 
separate paragraphs are devoted to the Tennessee “monkey trial” and 
the Ku Klux Klan, while the TVA is dismissed in this almost masterfully 
inaccurate sentence: “A unique experiment in industrial reorganization 
was carried out in Tennessee, where a large area was planned for industrial 
development, unprofitable farms being put entirely out of cultivation, 
and new factories being constructed at appropriate sites.” In general, it 
may be said that, while the book has some reference value, it would have 
been decidedly better if the author had limited his attention to some of 
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the major international problems and trends of the past two decades. 
The remainder of his material is easily available in any standard encyclo- 
paedia, or even the World Almanac.—Grayson L. KIRK. 


The laissez-faire conditions of international trade have been altered 
considerably by the operations of international raw materials cartels. 
Why such cartels are formed, what the economic results are, and how they 
affect production, prices, and the marketing of raw materials is the sub- 
ject-matter of William Oualid@’s monograph International Raw Materials 
Cartels (International Institute of Intellectual Coédperation, pp. 54). It ` 
has been charged that cartels have placed consumers on rations and fixed 
prices, and have discriminated between purchasers of different impor- 
tance and nationality. Oualid briefly surveys a number of industries in 
which cartels have been active in order to determine whether such charges 
are true. In general, he finds that there has not been any systematic 
creation of scarcity of basic products controlled by cartels; prices have 
in some instances been raised sharply, though not maintained at high 
levels consistently; and other factors are probably more responsible for 
whatever discrimination among consumers exists than the actions of the 
cartels. Oualid’s conclusion is that international raw materials cartels 
have probably caused fewer ills than have been charged to their account. 
He believes, however, that they should be subject to the control and 
discipline of national and international public authorities—-Natnan L. 
SILVERSTEIN. 


In these anxious days of concern over Czechoslovakia, China, and 
Spain, the Wal Wal arbitrations perhaps seems like something ante- 
diluvian, but it was none the less an important affair in the sequence of 
tragic events since 1931, and Pitman B. Potter, in The Wal Wal Arbi- 
tration (Carnegie Endowment for International Peace, pp. 182), has pro- 
duced a useful and stimulating history and examination of that particular 
effort toward international peaceful settlement. Of especial interest are 
his conclusions as to the lessons to be drawn from the case. The arbitra- 
tion treaty of 1928 contained confusing phraseology, so that it was not 
clear whether the procedure was to be one of arbitration or of concilia- 
tion. The treaty further was silent on the subject of the nationality of 
the arbitrators. These omissions, plus the absence of a formal compromis, 
the inability of the commission to take into account the juridical status 
of the Wal Wal region, the uncertainty as to the commission’s place of 
meeting, and the not always,helpful intervention of the League of Na- 
tions Council greatly hampered the proceedings. The author makes 
plain his own conviction that Wal Wal lay well within the territorial 
limits of Ethiopia. Professor Potter’s absorbing, careful, and measured 
analysis occupies the first thirty-three pages of the volume, and then 
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follow appendices, extremely valuable, containing a complete record of 
the arbitration from Article V of the 1928 convention to the decision of 
the commission on September 3, 1935.—Payson S. Wiro. 


Students of the growth of Jugoslav unity, its ideological and political 
foundation, and the réle of Italian foreign policy in this process will find 
interesting and valuable material in the recent book of Count Carlo 
Sforza, Pachitch et ? Union des Yougoslavee (Paris: Gallimard, pp. 253). 
As a former diplomat in respongible positions, Count Sforza has followed 
with particular interest the development of the new najion-state, the 
more so because it has always been clear to him that the Jugoslav problem 
constituted the heel of Achilles for the Austro-Hungarian monarchy, 
which he regarded, in accordance with the policy of the Italian Risorgi- 
mento, as the chief enemy of Italy and of a better international order. 
He was in intimate personal contact with the leaders of Jugoslav unifi- 
cation, among whom he attributes to the remarkable personality of 
Nikola Pachitch a position that is not second to Cavour’s in the building 
of the Italian nation-state. In his usual unpretentious manner, mostly on 
the basis of his personal observations and conversations, Count Sforza 
gives us an extremely vivid picture of the man and his accomplishment. 
He accuses Mussolini of having frustrated a policy of coöperation between 
Italy, Jugoslavia, and the other Balkan nations, which could have been 
the only real bulwark against the southeastern imperialistic expansion of 
Germany. The whole book is a charmingly human document of both the 
hero and the author, who can be regarded as the*last diplomatic repre- 
sentative of Mazzini’s school—Oscar’ Jászi. 


Present international tension has made more pointed the question of 
whether the existing international economic disequilibria can be reduced 
by a process of peaceful change. In his monograph Markets and the Prob- 
lem of. Peaceful Change (International Institute of Intellectual Coépera- 
tion, pp. 63), J. B. Condliffe undertakes a consideration of the factors 
hampering a restoration of international trade and interfering with the 
processes of peaceful change that would result from a greater freedom 
in the flow of goods between countries. Professor Condliffe has ably 
sketched the prevailing unbalanced world-economic conditions, indicating 
the cumbersome systems of trade restrictions that have been erected and 
the monetary breakdown which has interfered with the international 
flow of goods. He rightfully believes “that the difficult economic situation. 
of countries which at present cannot readily obtain the export markets 
or the means with which to purchase necessary raw materials can be 
effectively relieved only by agreement to restore international codpera- 
tion.” The accomplishment of such coöperation is the crux of the problem 
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of peaceful change. It can be accomplished only, says Professor Condliffe, 
by a prior political understanding.—Natuan L. SILVERSTEIN. 


In his Sino-Japanese Warfare and the League of Nations (Geneva Re- 
search Centre, pp. 93), Edward S. Rubinow presents a factual survey of 
Sino-Japanese relations since 1934 and the attempts made by various 
international agencies to achieve an amicable solution of their problems. 
As a chronological outline of events concerning the Far East, especially 
since the Lukouchito incident of July 7, 1987, the study will be convenient 
for students af Japanese power polities and of League diplomacy. How- 
ever, no attempt is made.to treat the material in any critical or analytical 
way. The chief conclusion to be drawn from the study can be found in 
the preface, writtén by Malcolm W. Davis. Referring to the abortive 
Brussels Conference, where the resolution drafted was even weaker than 
that adopted earlier by the*League Assembly, Mr. Davis declares that 
“an experiment with extra-League methods, like the earlier experiment 
with intra-League methods, had proved once more that the efficacy of 
law is measured by the will to put it into practice.” Though not original, 
the truth of the observation daily becomes more apparent.—VERNON A. 
O’ ROURKE. 


Japan: The Hungry Guest (E. P. Dutton and Co., pp. 261, $3.00), by 
G. Q. Allen, is a somewhat superficial book by a former teacher in the 
Government College at Nagoya. Its survey of recent political events is 
short and fairly accurate, although offering little that is new to English 
readers, since it is based on such, accessible sources as the daily Japan 
Chronicle and the quarterly Contemporary Japan. The treatment of eco- 
nomic conditions is disappointing. The author fails to show how in recent 
years Japan has passed from the stage of sangyo gorika (rationalization of 
industry) into the state of sangyo tosei (controlled or planned economy), 
and again from the junsenji-keizat (preparedness-for-war economy) into 
the present senji-keisat (war-time economy). The chief fault of the book 
is that it is based upon English sources and almost entirely ignores a 
wealth of Japanese sources.—KENNETH COLEGROVE. 


Mr. A. O. Sarkissian belongs to that growing number of our descend- 
ants of the “new” immigrants who are ehriching our scholarship by their 
ability to study the materials in the languages of their forefathers. In 
his History of the Armenian Question to 1885 (University of Illinois Press, 


-pp. 151, $1.50), he has utilized not only Armenian but also French, 


German, and Russian works, and has brought together an extraordinary 
amount of material relating to the Armenian question as an aspect of 
European diplomacy in Europe and in the Near East. Whatever weak- 
nesses there are in the book arise from the fact that it is a doctoral thesis, 
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crammed with so many facts that it reads like a telephone directory. 
Though certainly not an inspired writer, the author is an honest one, 
and, within his limits, a respectable historical craftsman.—J. S. Roucrx. 


In a patient and watchful labor of love, George Grafton Wilson has 
edited every letter and comma of Dana’s edition of Henry Wheaton’s 
Elements of International Law (Carnegie Endowment for International 
Peace, Division of International Law, pp. 642, $4.00). Hiš aims have been 
to give us with precision every word of Wheaton and Dana, and to correct 
every slip, however minute, with the exact phrase, spelling, reference, or 
citation, as Wheaton and Dana would have wished. In this quiet restora- 
tion of a masterpiece, Professor Wilson does honor to himself, to his 
readers, and to the Harvard tradition in international law which he has 
done so much to keep alive and strengthen.— LLEWELLYN PFPANKUCHEN. 


POLITICAL THEORY AND MISCELLANEOUS 


The expressed purpose of Allen H. Gilbert’s Machiavelli’s Prince and 
Its Forerunners (Duke University Press, pp. xiii, 266, $3.00) is “to make 
Machiavelli somewhat more useful to the present age by showing what he 
meant to his own day.” The author attempts to give “something of the 
atmosphere in which The Prince was written by means of quotations from 
treatises having the same purpose as The Prince, books that may be 
assigned to the genus called the prince or de regimine principum.” Tifese 
quotations are not offered as “specifically” the sources, of The Prince. 
The author is, however, evidently interested ip discovering the extent to 
which Machiavelli, like other educated persons of his time, may have 
become familiar with the maxims of statecraft, embodied in The Prince 
through reading the works of advice to monarchs then in circulation. In 
carrying out his main purpose, the writer has reached certain conclu- 
sions, stated on page two, some of them quite at variance with “older 
views still widely circulated.” Of some of these one finds one’s self con- 
vinced. About others one is left still in doubt, notably the opinion that 
““Machiavelli’s first interest was the good of the people of Italy.” The 
author admits that the idea of the common good is expressed only in the 
last chapter of The Prince, but declares that it is implied throughout that 
work. Supporting quotations arè found also in the Discorsi and the 
Istorie Fiorentine. Yet important inconsistencies in this respect between 
The Prince and Machiavelli’s other works remain, and Machiavelli’s 
ultimate objective is far from obvious. The method employed in this book 
is to follow The Prince chapter by chapter, rather than to arrange the 
material topically. There are adequate cross references, and an excellent 
bibliography and index. In each case the pertinent quotation is inserted 
in. its original language in the main text, with an English translation in 
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a footnote. In the reviewer’s opinion, a reversal of this arrangement would 
have rendered the book more generally useful without detriment to its 
genuinely scholarly character. Despite the translations in the footnotes, 
the mass of quotations in various languages in the text itself is confusing, 
and might easily discourage one not versed in many tongues. A vast 
quantity of material has here been brought together into a significant 
chapter in the history of political thought. The Prince appears as typical 
rather than unique in the d¢ctrines that it puts forth, yet as the greatest 
representative of the type. Though typjcal, it is also not devoid of origi- 
nality. Its griginality, the author says, “may be summed up in his 
{Machiavelli’s] conviction that government is an independent art in an 
imperfect world; it is practical, and the only true theory is that derived 
from and returning to practice.” —ELLEN DEBORAH ELLIS. 


Most analyses of internal migration in the United States start from the 
assumption that nearly all migration in American history has been 
prompted by the spirit of adventure seeking opportunity in new regions 
and the desire to abandon depressed conditions. In her compact mono- 
graph, Cityward Migration: Swedish Data (University of Chicago Press, 
pp. xix, 140, $2.00), Miss Jane Moore grants that the underlying causa- 
tion of internal migration is population pressure plus economic push and 
pull, but brings out that there are still two phases of migration that do 
nof fall into this demographic and economic framework, but are strictly 
sociological. Within the boundaries of a country, from what type of com- 
munity to what other types of community do migrants move? What rôle 
does their past environment play in aiding adjustment to the new resi- 
dence? Miss Moore’s book is divided into two parts, dealing, respectively, 
with the process of migration to Stockholm and a comparison of adjust- 
ment of migrants to Stockholm. Concise text and forty-five tables con- 
firm her hypothesis that people tend to migrate between communities 
resembling one another in degree of industrial development and demon- 
strate that the status of persons residing in a city who had migrated 
differs according to the type of community in which they were born. 
Miss Moore’s study shows that when the community of birth and the 
last place of residence of ‘migrants to a city have been classified on a 
common. basis, cityward migration reVeals certain regularities predict- 
able on sociological principles concerning the effect of environment on 
behavior, and gives validity to these principles for predictions as to the 
process of social change in other fields. This thoroughgoing analysis was 
made possible by the inclusion for the first time in the 1980 decennial 
census of Sweden of a question on the last place of residence previous to 
the 1930 residence. While her treatise is restricted to migrants from one 
Swedish county who were living in Stockholm in 1930, it reveals exact 
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and reliable knowledge about the general pattern of migration not known 
before. Therefore, as Professor W. F. Ogburn remarks in his foreword to 
Miss Moore’s book, it will be useful for the sociology of population and 
will also be of practical value-in the further scientific study of the subject 
in the United States—Eric CYRIL BELLQUIST. 


In his Readings in Jurisprudence (Bebbs-Merrill Co., pp. 1183, $7.50), 
Professor Jerome Hall has selected, edited, and arranged a collection of 
materials of great value not only to the student of law and government 
but to the social scientist in gentral. For while the materials have been 
arranged primarily to facilitate analysis of jurisprudential problems, an 
attempt has been made also to integrate jurisprudence in each of its 
principal divisions with relevant general fields of philosophic and scien- 
tific thought as well. This attempt has been quite Successful, and the 
twenty-five closely packed chapters contain excerpts from the thought 
of many ages concerning the processes of law and government. Indeed 
there are over two hundred such excerpts, taken from over one hundred 
and sixty thinkers on the legal problem from Plato to Pareto and beyond. 
Organizationally, the book is divided into three parts. Part one, which is 
concerned with the Philosophy of Law, contains eight chapters on such 
subjects as natural law, historical jurisprudence, transcendental idealism, 
utilitarianism, social functionalism, pragmatism, and the conflict between 
empiricism and idealism. Part two is concerned with Analytical Juris- 
prudence and devotes seven chapters to such subjects as logic and law, 
the nature of law, ete. Part three is concerned with Law and Social Science 
and devotes attention to such subjects as sciehce and scientific method, 
the nature of social science, primitive law, law and custom, social and 
legal institutions, the judicial process, and methods of research. The book, 
which also contains a table of authors, a table of cases, and an index, 
should prove very useful to the student of juristic problems.—FRaNcIs 
R. AUMANN. 


An intelligent and effective approach to general economic planning is 
presented in The Middle Way; A Study of the Problem of Economic and 
Social Progress in a Free and Democratic Society (Macmillan and Co., 
pp. 382, $2.50), by Harold Macmillan, M.P. Mr. Macmillan holds that, 
in Great Britain, neither communism nor fascism is either feasible or 
desirable; that a mixed economy, partially subjected to coérdinated 
general planning, partially a supervised, relatively free private enterprise, 
is both possible and necessary; that increased government intervention 
is inevitable; and that such intervention should be rationalized in the 
interest of commonly held goals. He sets forth in a persuasive fashion 
both the theory and the practical aspects of his proposals. The key ideas 
are: that the solution must be based on an increase in production; that 
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this is to be achieved by business and government accepting the responsi- 
bility for eliminating waste, redundancy, and irrational organization in 
industry; that the starting point is with those standard types of products 
where there is a small amount of consumers’ choice—milk, bread, eggs, 
potatoes, etc., and public utility services; that items in which there is a 
wide consumers’ choice should be left to supervised private enterprise. 
The author examines the present status of government intervention in 
Great Britain as to both object and method of organization, and outlines 
in some detail his proposals for projegting a codrdinated form of this 
interventior,into the fields and toward the objectives which he feels 
represent sound’ public policy Harvey Pinney. 


Edward M. Bassett’s The Master Plan (Russell Sage Foundation, 
pp. 151, $2.00) is & book whose leanly stated principles issue from long 
experience, illustrated by succinct comment on eleven planning acts and 
charters. The text: “It is a mistake to include in a master plan subjects 
which are no part of a community plan that affects land areas...If a 
master plan needs to be adopted by a local legislative body, it becomes 
something different from the plastic instrument that it should be.” Pre- 
mature Subdivision and Its Consequences (Institute of Public Adminis- 
tration, pp. xxi, 346), by Philip H. Cornick, is a study made for the State 
Planning Council of New York. Its thesis that taxpayers subsidize sub- 
dividers is amply demonstrated. Subdividers sell lots; taxpayers provide 
streets, lights, and schools; the lots become tax delinquent; other tax- 
payers foot thé bill, The “assumed case” describing this process (pp. 
159-169) is a little gem. Mr. Cornick would restrain the subdividers by 
requiring them to build their own streets in advance of dedication (as in 
Cincinnati), by prohibiting “real estate aid” bond issues, by “blue sky” 
laws for lot-buyers, and by zoning. Perhaps American cities will some day 
promote their own subdivisions, a suggestion discussed by Mr. Cornick 
elsewhere.—LLEWELLYN PFANKUCHEN. 
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. A solution for Palestine. Paul Novick. Communist. Sept., 1988. 
Poland. Poland rides the tiger. Frank C. Hanighen. Current Hist. Sept., 1938. 
. Poland, her neighbours and the west. Round Table. Sept., 1938. 
. Poland as a link. George Adamkieutcz. Contemp. Rev. Oct., 1938. 
Raw Materials. La Belgique, lg Congo Belge et le problème international des 
matiéres premiéres. Fred Van der Linden. Rev. Econ. Int. July, 1938. 
Refugees. Le problème des réfugiés et l’initiative du Président F. D., Roosevelt. 
J.-M. Yepes. Rev. de Droit Int. des Sciences Dipl. et Pol. Apr—June, 1938. 
. The Evian conference and after. Norman Bentwéich. Fortnightly. Sept., 
1938. . ; 
. The movement of political refugees. Round Table. Sept., 1938. 
. The refugee problem. Sir John Hope Simpson. Int. Affairs. Sept.—Oct., 




















1938. 
South America. Totalitarian inroads in Latin America. Carleton Beals. For. 
Affairs. Oct., 1988. 
Spain. Franco of Spain. B. J. Monks. Catholic World. Sept., 1938. 
. Franco’s Spain. M. C. Nogales. Fortnightly. Oct., 1938. 
Switzerland. Switzerland fights against a new anschluss. H. A. Friedman. 
Contemp. Rev. Sept., 1988. 
Treaties. Les réserves dans les traités internationaux. A. Podesta Costa. Rev. 
Droit Int. Jan—Mar., 1938. 
War and Peace. Zur psychologischen Grundlegung des Friedens ans Z Zoinden. 
New Commonwealth Quar. Sept., 1938. 
. The cost of war. Thomas John Watson. Int. Concil. Oct., 1938. - 
. The offensive still gives victory» George F. Eliot. For. Affairs. Oct., 1938. 
. Peace in our time. Robert C. Binkley. Va. Quar. Rev. Autumn, 1938. 
World War. The meaning of Brest-Litovsk today. J. W. Wheeler-Bennett. For. 
Affairs. Oct., 1938. 














JURISPRUDENCE 
Books 


Duez, Paul. La responsabilité de la puissance publique (en dehors du contrat). 
Pp. 342. Paris: Dalloz. 1938. 

Fink, Arthur E. Causes of crime; biological theories in the United States, 1800- 
1915, Pp. 320. Phila.: Univ. of Pa. Press. 1938. 

Hail, Jerome. Readings in jurisprudence. Pp. 1183. Indianapolis: Bobbs-Mer- 
rill, 1938, 

Hoerni, Konrad. Das Versammlungsrecht in der Schweiz. Pp. 159. Aarau: 
Sauerländer. 1938. 

Housel, T. W., and Walser, G. O. Defending and prosecuting federal criminal 
cases. Pp. 1213. Buffalo (N.Y.): Dennis & Co. 1938. 

Knaut, Walter. Treu und Glauben im Verwaltungsrecht unter Beriicksichtigung 
der zivilrechtlichen Entwicklung. Pp. 97. Düsseldorf: Nolte. 1937. 

Kronheim, Kurt. Les conflits de lois en matière de contrat de travail. Pp. 170. 
Paris: Libr. technique et économique. 1938. 
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Kimmerling, Karl. Der Sinnwandel des Gesetzbegriffes i im national-sozialisti- 
schen Staate. Pp. 61. Düsseldorf; Nolte. 1938. 

Levy, Beryl H. Cardozo and the frontiers of legal thinking. Pp. 332. N.Y.: Oxford 
Univ. Press. 1938. i 

Marmol, C. La réorganisation des sociétés insolvables aux Etats-Unis; essai de 
jurisprudence comparative. Pp. 316. Paris: Sirey. 1938. 

Nagler, Christoph-Wolfgang. Die Verwaltungsgerichtsbarkeit im nationalsozial- 
istischen Rechtsaufbau. Pp. 78. Gütersloh i. Westf.: Thiele. 1937. 

Salisbury, Mark. Thé English law courts. Pp. 96. London: Foulis. 1938. 

Schweers, Wilhelm. Das neue dewtsche Gemeinschaftsrecht und die Berechtigung 
seiner Gliederung in öffentliches Recht und Privatrecht. Pp. 119. Bochum: Pöp- 
pinghaus. 1938. « 

Shientag, Berntrd L. The trial of a civil jury action in New York, Pp. 120. N.Y.: 
Columbia Univ. Press. 1938. 

Still, Charles E, Styles in crime. Pp. 366. Phila.: Lippincott. 1938. 

Travaux du comité français de droit international privé. 4° année 1936-1937. 
Pp. 119. Paris: Dalloz. 1938. . 

Wilkins, Robert N. The spirit of the legal profession. Pp. 186. New Haven 
(Conn.): Yale Univ. Press. 1938. 

Windeyer, W. J. V. Lectures on legal history; Australia. Pp. 295. London: 
Sweet & Maxwell. 1938. 

Windolph, F. Lyman. The country lawyer; essays in democracy. Pp. 166. Phila.: 
Univ. of Pa. Press. 1938. 


Articles 


Administration of Justice. Antecedents of the pre-trial plan. Kenneth M. John- 
son. Suggmary judgment. Hilton H. McCabe. Calif. State Bar Jour. Aug., 1938. 
WiRado justice in the U.S.A. James Hargan. Fortnightly. Sept., 1938. 

Air Law. Quelques aspects juridiques de l’emploi de l’aéronef dans les opéra- 
tions de guerre. John H. Spencer. Les perspectives d’avenir du droit privé inter- 
national aérien. Raphaël Coqguex. Rev. Gén. de Droit Aérien. Jan—Mar., 1938. 

. A closed chapter in aéritime law. E. H. A. Jour. of Air Law. July, 1988. 

Bar. The economic crisis in the legal profession. Isidor Lazarus. The lawyer and 

reorganizations. William O. Douglas. The call for a liberal bar. Robert H. Jackson. 
The legal profession and the public. Lloyd K. Garrison. Our maleficent legal ethics. 
Pierre Crabiits. Nat. Lawyers’ Guild Quar. Dec., 19387, Mar., June, 1938. 
. State bar to carry on public relations work. Hwell D. Moore. In defense 
of the integrated bar. Stanley M. Reinhaus. Calif. State Bar Jour. Aug., Sept., 1938. 
. United we stand. Arthur T. Vanderbilt. Lawyers and the rights of 
citizens. Frank J. Hogan. The bar’s part in the maintenance of American demo- 
cratic ideals, Stanley Reed. Am. Bar Assoc. Jour. Aug., 1938. 

Brandeis. Brandeis, architect of the law. Mathew O. Tobriner. Calif. State Bar 
Jour. Aug., 1938. 

Cardozo. Benjamin Cardozo; der weise Richter. Fritz Morstein Marz. Rev. Int. 
Théorie Droit. Vol. 12, no. 3. 1938. 

Civil Rights. Constitutional and natural rights in 1789 and since. Morris R. 
Cohen. Nat. Lawyers’ Guild Quar. Mar., 1938. 

. The right of privacy with relation to photographs. H. J. E. Temple 
Law Quar. July, 1938. 

. Conservatism and civil liberty. Grenville Clark. Am. Bar Assoc. Jour. 
Aug., 1938. 
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. The American civil liberties union. H. L. Mencken. Am. Mercury. 
Oct., 1938. i 

Conflict of Laws. Chronique législative et jurisprudentielle de droit international 
privé en Roumanie. Erwin Em: Anionesco. Rev. Critique de Droit Int. Apr.-June, 
1938. 








. Le projet suisse sur le conflit de lois en matière de cautionnement. 
Martin Domke. Jour. du Droit Int. May-June, 1938. 

Coroner. Reforming the coroners. Gilbert Leslie. Nine. Cent. Sept., 1938. 

Crime. The march on crime. Richard Hartshorne. Commonwealth Rev. July, 
1938. s 
. Newspaper opinion and grime in Boston. Logan Wilson. Jour. of Crim. 
Law and Criminol. July—Aug., 1938. . 

. St. Paul wins a war. Cleveland versus the crooks. Stênley High. Cur- 
rent Hist. Sept., Oct., 1938. 

Criminal Law. La VIIe conférence internationale pour Vunification du droit 
pénal. J. Macqueron. Les mesures de sûreté dans le projet de révision du code pénal 
français. J. Magnol. L'Egypte Contemp. Man—Apr., May, 1938. 

. Reforming soviet criminal law. John N. Hazard. Jour. of Crim. Law 
and Criminol. July—Aug., 1938. 
. Criminal law and practice in Scotland. Police Jour. Oct.—Dec., 1988. 

Criminology. Some legislative trends in the field of crime prevention. R. E. 
Elwell. The psychiatric clinic as an aid to the treatment of criminals. Howard R. 
Taylor. Modern trends in criminology. W. H. Drane Lester. Commonwealth Rev. 
July, 1938. 

. Charles Dickens as criminologist. Paul C. Squires. A scale of seriousness 
of crime. John H. Gorsuch. Jour. of Crim. Law and Criminol. July—Aug., 1938. 

Delinquency. Juvenile problems of the county court. Earl B. Day. Common- 
wealth Rev. July, 1938. ~ 
. Superstitious nature of delinquent and non-delinquent boys, A. J. Ter 
Keurst. Personality traits and conduct of institutionalized delinquents. A. C. 
Horsch and R. A. Davis. Jour. of Crim. Law and Criminol. July—Aug., 1938. 

Evidence. Shall the common-law rule of wide-open cross-examination be re- 
adopted? Marion P. Betty. Calif. State Bar Jour. Aug., 1938. 

Fingerprints. Should we have universal fingerprinting? A debate. Lewis J. Valen- 
tine and Morris L. Ernst. Forum. Oct., 1938. 

Grand Jury. The political and historical development of the grand jury. M. 5. 
Glaser. The grand jury. Francis J. W. Ford. Law Society Jour. Aug., 1938. 

Jurisprudence. A plea for utilitarianism. Ivor Jennings. Modern Law Rev. 
June, 1988. 

Law Reform. Reform of the law. Charles Muir. Nine. Cent. Oct., 1938. 

Legal Education. Law students on law schools. Samuel Herman, Nat. Lawyers’ 
Guild Quar. Dec., 1937.- 

. Education for the law. Lord Macmillan. Am. Bar Assoc. Jour. Aug., 























1938. 





. Pre-legal education. John A. Hadaller. Calif. State Bar Jour. Sept., 
1938. 

Legal History. La règle de droit et la loi dans V’antiquité classique. Vincenzo 
Arangio-Ruiz. L’Egypte Contemp. Jan.—Feb., 1938. 

Legal Philosophy. La dottrina politico-sociale di Salazar e lo spirito del nuovo 
stato portoghese. Marcello Caetano. Diritto comparato e filosofia del diritto nell’ 
antico pensiero giuridico. Friedrich Darmsiaedter. Riv. Int, di Filos. del Diritto. 
July—Oct., 1938. 
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. The sociological place of law N. S. Timasheff. Am. Jour. of Sociol. 
Sept., 1938. i 

. Les notions équivoques dans la théorie normative du droit. Simon 
Rundstein. La critique par Kelsen de la théorie de la transformation du droit inter- 
national en droit interne. Masao Ichimata. Strömungen in der modernen nieder- 
ländischen Rechtsphilosophie. S. A. van Wien. Wie ist Rechtswissenschaft weiter 
möglich? Maz Laserson. Rev. Int. Théorie Droit. Vol. 12, no. 3. 1938. 

Marriage. Marital status and annulment in Pennsylvania. J. John Lawler. 
Univ. of Pittsburgh Law Rev. June, 1938. l 

Parole. Recent trends in probation and parole legislation. F. H. Hiller. Recent 
problems of the Oregon parole board. F. L. Utjer. Legislation recommended by the 
Oregon parole board. W. L. Gosslin. Commonwealth Rev. July, 1938. 

. In th name of parole. Joseph F. Fishman and Vee Perlman. Yale Rev. 
Autumn, 1938. 

Penology. Le probléme des travaux forcés en France et de la suppression des 
peines coloniales. J. Magnol. L'Egypte Contemp. Mar.—Apr., 1938. 
~ Recent trends in penal treatment with particular reference to Oregon. 
James P. Davis. Commonwealth Rev. July, 1938., 

. The New Zealand prison system. Edgar C. Baldock. Jour. of Crim. Law 
and Criminol. July—Aug., 1938. 

. “They all come out.” Homer Cummings. Law Society Jour. Aug., 1938. 
. Boondoggling in prison. Lawrence Lucey. Catholic World. Sept., 1938. 
. Corporal punishment. F. Mead. Nat. Rev. Sept., 1938. 

. America’s torture-chamber. A. M. Turano. Am. Mercury. Sept., 1938. 

Probate. Some changes in the substantive law in the proposed probate code. 
Harry W. Fisher. Probate procedure. W. D. Vance. Jour. Bar Assoc. of Kan. Aug. 
1938. 

Procedwr® Reforming federal criminal procedure by use of rule-making power. 
Homer S. Cummings. Conn. Bar Jour. July, 1938. 

. Prejudicial remarks of prosecuting attorneys in the Pennsylvania courts, 
T, J. 8. and G. E. D. Temple Law Quar. July, 1938. 

. The new federal rules of civil procedure. T. M. Lillard. Jour. Bar Assoc. 
of Kan. Aug., 1938. 

. A task for the rule-making authority of North Carolina. Frank E. Win- 
slow. Am. Bar Assoc. Jour. Aug., 1938. 

Prosecution. The prosecution of defendants charged with operating’ a vehicle 
while under the influence of intoxicating liquor. R. J. Cunningham. The Munici- 
pality. Aug., 1988. 

Racketeering. Rackets and labor; a New York close-up. George E. Sokolsky. 
Atlan. Mo. Sept., 1938. 

Tort. The tort liability of charitable institutions. Olcott D. Smith. Conn. Bar 
Jour. July, 1938. 



































LOCAL GOVERNMENT 
Books 


Bischoff, Mare A. La police scientifique. Pp, 240. Paris: Payot. 1938. 

Boberski, Erhard, Die Stellung des Bürgermeisters nach dem neuen deutschen 
Gemeinderecht. Pp. 45. Würzburg: Mayr. 1938. 

Falk, Herbert. Der Beauftragte der NSDAP in seinem Verhältnis zu den Organen 
und zur Verwaltung der Gemeinde nach der deutschen Gemeindeordnung vom 30. 1. 
1935. Pp. 36. Stuttgart: Knöller, 1938. 
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Henry, N. B., and Kerwin, J. G. Schools and city government. Pp. 115. Chi- 
cago: Univ. of Chicago Press. 1938. 

Limpus, L. M., and Leyson, B. W. This man LaGuardia. Pp. 429. N.Y.: Dutton. 
1938. 

Moore, Jane. City migration; Swedish data. Pp. 159. Chicago: Univ. of Chicago 
Press. 1938. 

Moriarty, C. C. H. Further questions and answers on police duties. Pp. 76. 
London: Butterworth. 1938. ° 

Peel, Roy V., ed. Better city government. Pp. 229. (Annalg Am. Acad. Pol. and 
Soc. Sci., Sept., 1938). Phila.: Am. Acad. Pol. ® Soc. Sci. e 

Political almanac, 1988; “the wnofficial directory of the city of New York.” 
Pp. 189. N.Y.: Political Almanac Pub. Co. 1988. 

Reith, Charles. The police idea; its history and evolution inxgland in the eight- 
eenth century and after. Pp. 270. London: Oxford Univ. Press, 1938. 

Where these rocky bluffs meet; including the story of theeKansas City ten-year 
plan. Pp. 807. Kansas City (Mo.): Chamber of Commerce: 1988. , 

Yearbook of the international association df chiefs of police, 1937-38. Pp. 233. 
Chicago: Pub. Admin. Service. 1938. 


Articles 


Administration. Administrative reorganization in Wheeling. John F. Willmott. 
Some folklore of executive management. Herbert Emmerich. Business principles 
applicable to public management. Henry P. Kendall, Pub. Management. Aug., 
Sept., Oct., 1938. 

. The selection of city administrative officials. The Municipality. Oct., 





1938. 

Advertising. Municipal advertising. Stuart A. MacCorkle. Tex. Municipalities. 
Sept., 1938. 

Almshouses. A study of Missouri ee T. c. PiRlblad. Southwestern 
Soc. Sci. Quar. Sept., 1938. 
. Effect of social-security program on alaosa: Monthly Labor Rev. 





Sept., 1938. 

Budgeting, Budget systems for small municipalities. Ray 8. Mallow. The Munic- 
ipality. Sept., 1938. 

Cities. Cities and nationalism. Eugene Van Cleef. Scientific Mo. Oct., 1938. 

. Talking of cities. C. E. Ayres. Southern Rev. Autumn, 1938. 

City Manager. Twenty-five years of a profession. Lyman S. Moore. A credo for 
the city-manager profession. E. L. Mosley. What keeps city managers going? Pub. 
Management. Sept., Oct., 1938. 

Cleveland. Cleveland; a city collapses. Walter Abbott. Forum. Sept., 1938. 

County Government. County and township government in 1987. Clyde F. Snider. 
Am. Pol. Sci. Rev. Oct., 1988. 

Finance. Seven safeguards for "municipal credit, Frederick L. Bird. Am. City. 
Aug., 1988. 

. An object-lesson in tax sharing; the distribution of public utility tax 
revenues to municipalities in New Jersey. Denzel C. Cline. Jour. of Land and Pub. 
Util. Econ, Aug., 1938. 

. Stabilizing municipal expenditures for permanent national prosperity. 
Am. City. Aug., 1938. 

. What do you expect of a municipal finance officer? The value of ade- 
quate fiscal procedure. Hume K. Nowlan. Municipal implications of delinquent 
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taxes and special assessments. Nathan Harris. Minn. Municipalities. Aug., Sept., 
1938. . 
. Current fiscal problems of cities. Carl H. Chatters. Pub. Management. 





Sept., 1938. 





. The basis of municipal credit. F. L. Bird. Minn. Municipalities. Oct., 
1938. 

Fire Protection. Fire-fighting outside of city limits. Charles T. Stewart. Ky. City. 
Aug.—Sept., 1938. ° 

Health. Municipal planning for medical care. Fred K. Hoehler. Pub. Manage- 
ment. Sept., 1988. o 

Highways. County unit pare a report ongome results obtained under county 
operation of township roads. P. L. Anderson. Kan. Govt. Jour. Oct., 1938. 

Home Rute. Constitutional amendment no. 2 needed by home rule cities. C. C. 
Ludwig. Minn. Municipalities. Oct., 1938. 

Housing. Public heusing procedure in a middle-sized city. Gunnar Mykland. The 
Municipality. Aug., 1938. 

Japan. The system of grants-iņ-aitl for the adjustment of local finance. S. Shiomi. 
Kyoto Univ. Econ. Rev. July, 1938. 

Law. A landmark in municipal law. Hugh J. Dobbs. Ill, Mun. Rey. Sept., 1938. 
. Are bonds liens on buildings? Laws and ordinances affecting fire de- 
partments. Albert B. Martin, Kan. Govt. Jour. Sept., Oct., 1938. 

Libraries. The public library under local government. E. Austin Hinton. Pub. 
Admin. Oct., 1938. 

Licenses. Administration of regulatory licenses. C. C. Ludwig. Pub. Manage- 
ment. Aug., 1938. 

Liquor Control. Alcoholic beverage control in Kentucky cities. James W. Martin. 
Ky. Cigy, Aug—Sept., 1938. 

Milwaukfe. Milwaukee’s “sewer socialist”; the unfinished story of Daniel 
Webster Hoan. Lindsay Hoben. Forum. Oct., 1988. 

Municipal Insurance. Insurance costs and practices in Wisconsin municipalities. 
Hilliard B. Wilson. The Municipality. Sept., 1938. 

Ordinances. Municipal ordinance codification and revision. Ambrose Fuller. 
Am. City. Oct., 1938. 

Paris. The maker of modern Paris. O. F. Abbott. Contemp. Rev. Sept., 1938. 

Parking Meters. The bureau of standards looks at parking meters. H. W. 
Bearce. Va. Mun. Rev. Aug., 1938. 

Personnel. Why have municipal retirement systems? Israel Rafkind. The Mu- 
nicipality. Sept., 1938. 
. An employee retirement program for small cities. Western City. Sept., 








1938, 

Planning. Land reserves for American cities. H. S. Buttenheim and P. H. 
Cornick, Jour. of Land and Pub. Util. Econ. Aug., 1938. 
. City planning personnel; a critical’ analysis. Arthur L. Shepard. Nat. . 
Mun, Rev. Sept., 1938. 

Police. Who polices the city? Elion D. Woolpert. Pub. Management. Aug., 1938. 
. Municipal police departments in Minnesota. E.G. Conroy. Minn. Mu- 
nicipalities. Aug., 1938. 
. Juvenile police. Æ. W. Lester. Okla. Mun. Rev. Sept., 1938. 

Public Utilities. A regulatory dilemma; limited term franchises, municipal com- 
petition and ouster proceedings. D. L. Marlett. Jour. of Land and Pub. Util. Econ. 
Aug., 1938. 
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!? Municipal utility efficiency promoted by machine accounting. Harry 
M. Monsell. Am. City. Aug., 1938. 

. Municipal utility regulation in Wisconsin. Roderick H. Riley. Pub. 
Util. Fort. Sept. 1, 1938. 

Purchasing. State-municipal coöperation in purchasing. Stuart A. MacCorkle. 
Nat. Mun. Rev. Sept., 1938. 

. Administrative problems in state-municipal purchasing. Stuart A. 
MacCorkle. Purchasing. Sept., 1938. , 

Recreation. The importance of leadership in recreational planning. Florence D. 
Alden. Recreation. E. R. Knollin. Co-recreational planning. Eva M. Seen. The park, 
parkway, and recreational area stedy. C. E. Gredier. Commonwealth Rev. July, 
1938. è 
. Recreation to the fore in American cities. Weavers W. Pangburn. Nat. 
Mun. Rev. Sept., 1938. 

. Recreation in a changing world. James E. Rogers. Am. City. Oct., 1938. 

Sanitation. Financing sewage treatment costs. Albert 'B. Marjin. Kan. Govt. 
Jour. Aug., 1988. è 
. Chemical coagulation of sewage at Danville, Ilinois. Paul Hansen. 
The effect of trade wastes on sewers and treatment works. Stanley Shupe. Am. City. 
Sept., 1938. 

Streets. Municipal asphalt paving; trends and construction practice, I and II. 
W. R. Macaitee. Brick paving in the United States. Am. City. Sept., Oct., 1938. 

. 46 per cent fewer accidents on Hartford’s relighted streets. R. E. 
Simpson. Am. City. Oct., 1938. 

Traffic Regulation. Progress in road safety measures. H. Alker Tripp. Police 
Jour. Oct.—Dee., 1938. 

Trailers. Regulating house trailers and camps. Henry C. Klein. Am. Cigy, Aug., 
1938. T 

Transportation. What’s ahead for the transit iadasiryt Ernest R. Abrams. Pub. 
Util. Fort. Sept. 29, 1938. 

. The most awful ride in the world. Tiea Bell. Am. Mercury. Oct., 























1938. 

Water Supply. Desirable characteristics of a municipal water supply. Jack J. 
Hinman, Jr. Minn. Municipalities. Sept., 1938. 

Zoning. Recent progress in the enactment of rural zoning enabling legislation. 
Herman Walker, Jr. Jour. of Land and Pub. Util. Econ. Aug., 1938. 


POLITICAL THEORY AND MISCELLANEOUS 
Books 

Abbott, Grace, ed. The child and the state. Vol. 1. Pp. 702. Chicago: Univ. of 
Chicago Press. 1938. 

Aron, R., and Others. Les sciencés sociales en France; enseignement et recherche. 
Pp. 379. Paris: Hartmann. 1937. 

Ball, W. M. Press, radio, and world affairs. Pp. 146. N.Y.: Stechert. 1938. 

Blair, John M. Seeds of destruction; a study in the functional weaknesses of 
capitalism. Pp. 437. N.Y.: Covici, Friede. 1938. 

Borkenau, F. The communist international. Pp. 442. London: Faber. 1938. 

Boucraut, Louis. Etat, corporation, et entreprise. Pp. 252. Paris: Libr. technique 
et économique. 1938. 

Brailsford, Henry N. Why capitalism means war. London: Gollancz. 1938. 
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Brinton, Crane. The anatomy of revolution. Pp. 326. N.Y.: Norton. 1938. 

Ferras, G. Le progrès technique et le chômage. Pp. 245. Paris: Sirey. 1938. 

Gjores, Axel. Codperation in Sweden. 2nd ed. Manchester: Coéperative Union. 
1938. 

Hyma, Albert. Christianity and politics; a history of the principles and struggles 
of church and state. Pp. 331. Phila.: Lippincott. 1938. 

Jones, Frederick E. The defence of democracy. Pp. 352. N.Y.: Dutton. 1938. 

Kalaw, Mazimo M. An introduction to Philippine social science. Pp. 790. 
Manila: Philippine Edie. Co. 1938. 

Loucks, W. N., apd Hoot, J. W. Comparative economic systems; capitalism, 
socialism, communism, fascism, coöperation. Pp. 851. N.Y.: Harper. 1938. 

Martov, J. The staté and the socialist revolution. Pp. 63. N.Y.: Int. Rev. 1938. 

Millis, H. AS and Montgomery, R. E. Labor’s risks and social insurance. Pp. 
465. N.Y.: McGraw-Hill. 1938. : 

Murray, Gilbert, Liberality and civilization. Pp. 94. N.Y.: Macmillan. 1988. 

Rappard, William H. The crisis of democracy. Pp. 300. Chicago: Univ. of Chi- 
cago Press, 1938. a 

Roosevelt, Nicholas. A new birth of freedom. Pp. 282. N.Y.: Scribner. 1938. 

Thompson, Dorothy. Dorothy Thompson’s political guide; a study of American 
liberalism and its relationship to modern totalitarian states. Pp. 120. N.Y.: Stack- 
pole. 1938. 

Articles 

Aristotle. Die Wirtschaftslehre des Aristoteles. Heinz Brauweiler. Archiv f. 
Rechts- und Sozialphilosophie. Aug., 1938. 

Capitalism. Twilight of capitalism. Bruce Bliven. Am. Mercury. Sept., 1938. 

Church and State. The constitution and the church. Thomas Ryan. Catholic 
Worldedct., 1938. 
„ATÈ free churches and the new authoritarianism. G. O. Griffith. The 
totalitarian state and the churches. Gertrude Farion. Contemp. Rev. Sept., Oct., 
1938. E 7 

Communism. Catholics and commuhists. G. M. Godden. Catholic World. Sept., 
1938. 








. Letter to a communist friend. Wilson Follett. Atlan. Mo. Oct., 1938. 
Coéperatives. Consumers’ coöperation in the United States, 1920 to 1936. 
Florence E. Parker. Coéperative associations as employers. Monthly Labor Rev. 
Aug., Sept., 1938. 
Democracy. The assumptions of democracy. Charles E.- Merriam. Pol. Sci. 
Quar. Sept., 1938. 
. Hypocritical democracy. Walter A. Terpenning. Forum. Sept., 1938. 
. The evolution of democracy. A. Lawrence Lowell. For. Affairs. Oct., 








1938. 





. A century after Tocqueville. Matthew Josephson. Va. Quar. Rev. Au- 
tumn, 1938. a 

Democratic Front. Building the democratic front in Illinois. Morris Childs. 
Problems of the democratic front in the south. Francis Franklin. The democratic 
front moves ahead‘in New York. J. Amter. Communist. Sept., Oct., 1938. 

Depression. Our depressions; their causes and cure (cont.). Alvah L. Stinson. 
Law Society Jour. Aug., 1938. 

Economic Philosophy. Real wages in the United States and Great Britain. Lorie 
Tarshis. Canadian Jour. of Econ. and Pol. Sci. Aug., 1938. 
. The economic philosophy of Thomas Paine. Joseph Dorfman. Moulton’s 
theoretical analysis. Henry H. Villard. Pol. Sci. Quar. Sept., 1938. 
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. Jerome Frank’s dilemma. I. F. Stone. Southern Rev. Autumn, 1938. 
Education. Education for work and citizenship. Donald S. Bridgman. Yale Rev. 
Autumn, 1938. 
Federalism. The federalism of Karl Marlo and Konstantin Frantz. Arno Carl 
Coutinho. Pol. Sci. Quar. Sept., 1938. 
Government and Business. The policy of government storage of foodstuffs and 
raw materials. J. M. Keynes. Econ. Jour. Sept., 1938. 
Marx. Karl Marx; la théorie de la *paupérisation croissante. F. Sauvaire- 
Jourdan. Rev. Pol. et Parl. Aug., 1938. 
. Can intellectuals be Marxists? Ernes? Boyd. For. Afairs. Oct., 1938. 
Migration. Refugee labor migration to California, 1937. Paul 5. Taylor and 
Edward J. Rowell. Monthly Labor Rev. Aug., 1938. 
Mill. John Stuart Mill and socialism. H. G. Abel. Fortnightly. a 1938. 
Political Philosophy. Die Forstellung von Staat und von Recht in der Antike. 
Dr. Figge. Archiv f. Rechts- und Sozialphilosophie. Aug., 1988. 
. Society and the individual today; a problem, Boòl Chand, Modern Rev. 
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. The taming of power. Bertrand Russell. Atlan. Mo. Oct., 1938. 

. Political morality? Arthur Liebert. Ethics. Oct., 1938. 
. Organic tendencies in medieval political thought. Ewart Lewis. Am. 
Pol. Sei. Rev. Oct., 1938. 
. Woodrow Wilson und das Selbstbestimmungsrecht der Völker, I. Kurt 
O. Rabl. Zeitschrift gesamte Staatswissenschaft. Vol. 98, no. 4. 1938. 

Press. Press agents irritate the press. Lee Trenholm. Pub. Opinion Quar. Oct., 
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Propaganda. Propaganda bureaus as news services. Louis Minsky. Pub. Sree 
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Public Opinion. Ferdinand Ténnies’s theory of public opinion. PERMA. Palmer. 
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group opinions. Ross Stagner. Annoyances*in radio programs. Gilbert Fraunhar. 
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. What the American people want. F. S. Wickware. Harper’s. Oct., 1938. 
. The fortune survey, XV. Fortune. Oct., 1938. 

Regionalism. American regionalism and the regional sociological society. J. O. 
Hertzler. Am. Sociological Rev. Oct., 1938. 

. The rural region. H. Morris. Regional government. Sir Gwilym Gibbon. 
Pub. Admin. Oct., 1938. 

Separation of Powers. La separacion de poderes y el sistema judicial. Pablo 
Berga. Rev. Jurid. de la Univ. de Puerto Rico, Sept., 1938. 

Social Philosophy. The rôle of ideasi in social action. Talcott Parsons. Am. Socio- 
logical Rev. Oct., 1938. 

Social Science. The concept of causality in the physical and social sciences. 
Alexander Goldenweiser. Am. Sociological Rev. Oct., 1938. 
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. The doctors face revolt. Avis D. Carlson. Harper’s. Sept., 1938. 

Taxation. Recent and contemporary theories of progressive taxation. Elmer D. 
Fagan. Jour. of Pol. Econ. Aug., 1938. 

Vital Statistics. The analysis of vital statistics, II: Birth and death statistics. 
R. R. Kuczynski. Economica. Aug., 1938. 
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UNITED STATES . 

Congress os 
House of representatives. Bankifig and currency committee. Government ownership 
of the 12 federal reserve banks, hearings, @5th Congress, 3d session, on H. R. 
7280, providing for government ownership of the 12 federal reserve banks, and 
for other purposés. Washington: Govt. Ptg. Off., 1938. 508 p. 60e. 

Monetary policy of plenty instead of scarcity, hearings, 75th Congress, 

1st and 3d sessions, on H. R. 7188, to provide national monetary policy which 

will have definite rélationship to requirements of domestic industry and trade 
under conditions imposed by otr power economy... Washington: Govt. Ptg. 

Off., 1988. 611 p. 60c. 

Senate. Education and labor committee. Collective bargaining guaranties, hearings 

before subcommittee, 75th Congress, 3d session, on S. 3390, to provide for 

guaranties of collective bargaining in contracts entered into, and in grant or loan 
of funds, by United States or any agency thereof... Washington: Govt. Ptg. 

Off., 1988. 191 p. 20c. 

Violations of free speech and rights of labor, hearings before subcom- 
mittee, 75th Congress, 2d session, pursuant to S. Res. 266 (74th Congress), to 
investigate violations of right of free speech and assembly and interference with 

+ righi of labor to organize and bargain collectively. Washington: Govt. Ptg. Of., 
1938. Pt. T5A-15D (5173-7243 p.). 

Foreign relations committee. Treaties, conventions, international acts, 

protocols, and agreenfents hetween United States and other Powers, 1923-37, 

compiled by Edward J. Trenwith tfnder resolutions of Senate of May 24, 1937, 

v. 4, continuing Treaties... 1776-1923 to Dec. 31, 1987. Washington: Govt. 

Pig. Of., 1938. $1.75. (This completes the well-known ‘‘Malloy’s Treaties” 

series.) 











Interior Department 
Education ofice. Education and civil service in New York City; by Wallace S. 
Sayre and Milton Mandell. Washington: Govt. Ptg. Of., 1988. 78 p. 15e. 


Labor Department 
Labor standards division. Labor legislation conference. Proceedings of Southern 
regional conference on labor legislation. New Orleans, La., Feb. 14-16, 1988. 
Washington: Govt. Ptg. Off., 1938. 63 p. 100. 


Library of Congress 
Bibliography division. Selected list of references on freedom of speech and the 
press (supplementary to typewritten list of April 14, 1930); compiled by Grace 
Hadley Fuller. Washington, 1938. (mim). Free to institutions. 


National Emergency Council 
Information service. Digest of purposes of current federal agencies. Revised 
March 15, 1938. (Reprint with additions, 1938.) Washington: Govt. Ptg. Ofi., 
1938. 46 p. 
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Pan American Union 
Project of treaty on the creation of the Association of American nations. Wash- 
ington, Pan American Union. 1988. 11 p. (mim). 
Report of the committee on the relations of the Pan American organs to other 
entities and on the functions of the Pan American union... Washington, Pan 
American Union, 1988. 9 p. (mim). 
Reports and projects on the establishment of the Inter-American court of inter- 
national justice. Washington, Pan Amerigan Union, 1938, 114 p. (mim). 
STATE AND TERRITORIAL A 2 
CALIFORNIA - z 
Legislative council. Laws on publication of legal notices, 1937. A eompilation by 
the legislative council of the statutes of California requiring.th® publication of 
notices, and giving the time, place, and manner of publication. Sacramento, 
1937. 270 p. $2.00. ‘ 
University of California, Berkeley. Studies in the administration of the Indians 
in New Spain. III. The repartimiento system. of native labor in New Spain and 
Guatemala, by Lesley Byrd Simpson. Berkeley, °1938. 161 p. $1.75. 
Bureau of public administration. Police communication system, by V. A. 
Leonard. Berkeley, Univ. of Calif. Press, 1938. 589 p. $5.00. 
San Francisco. San Francisco’s six years of achievement under the new charter. 
San Francisco, 1938. 





GEORGIA 
Works progress administration of Georgia. The time element in criminal cases 
before the Georgia courts. Atlanta, 1938. 31 p. (processed). 


HAWAIL ae 
University of Hawaii. Problems of Honolulu city and county govefnment. Chie 
issues disclosed in the process of revising the charter. By Frank K. Midkiff. 
Honolulu, 1938. 19 p., charts. s . 

e 

ILLINOIS 
University of Illinois, Urbana. History of the Armenian question to 1885, by 
A. O. Sarkissian. Urbana, 1938. 151 p. $1.50. (Illinois studies in the social sciences, 
v. 22, nos. 3-4.) 


INDIANA 
State planning board. Proceedings of first annual Indiana state-wide planning 
conference held at Purdue University . . . Indianapolis, 1938. 106 p. (mim). 


KENTUCKY 
University of Kentucky, Lexington. Bureau of government research. Government 
in Kentucky cities... by John W. Manning. Lexington, 1937. 24 p., folders, 
charts (mim). ° 


MASSACHUSETTS : 
Special commission of communistic, fascist, nazi activities. Report ... Boston, 
1988. 599 p. 


MICHIGAN 
University of Michigan, Ann Arbor. Bureau of business research. The cost principle 
in minimum-price regulation, by Herbert F. Taggart. Ann Arbor, 1938. 182 p. 
(Michigan business studies, vol. viii, no. 3.) 
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NEBRASKA 
Legislative council. A study, of the r revenues and kopropristiðns of the state of 
Nebraska for the biennium beginning July 1, 1937, and ending June 30, 1939, 
by Roger V. Shumate. Lincoln, 1938. 42 p. (mim). 


NEW HAMPSHIRE 
State library. Legislative service. Some notes on the constitution of New Hampshire. 
Comp. by B. Ruth Jeffries. Concord, 1987. 35 p. 


NEW YORK . 
Commission on the revision of*the tax laws. Indexes to reports of the special tax 
investigation commissions, 1916-1938. Albany, 1938. 579 p. 
New Rochelle, N. Y. Charter of the city of New Rochelle, adopted 1929, effective 
Jan. 1, 1932, amended to March 1, 1938. 
General ordinances ... Revised to December 20, 1922. Reprinted with 
amendments added to April 30, 1938. 
New York Lity, N. Y. Mayor’s committee on city planning. East Harlem com- 
‘munity study. New York, 1937. 105 p. 
A. B. C. of city planning. New York, 1938. 








OKLAHOMA 
Planning and resources board. Division of state planning. Public works planning 
in Oklahoma. Principles, problems, and results of inventory. Oklahoma City, 
1938. 53 p. (mim). 


OREGON 
University of Oregon, Eugene. Bureau of municipal research. The custody, deposit, 
and investment of public funds. Eugene, 1938. 12 p. (mim). 

`~ ow 

PENNSYLYANTA 
Constitution commemoration committee, Philadelphia. A dramatization of the 
federal convention of 1787 prepared by the historical society of Pennsylvania, 
based upon actual speeches made*in the convention and upon other authentic 
records. Julian P. Boyd, librarian. Philadelphia, 1938. 27 p. (mim). 


TENNESSEE * 
University of Tennessee, Knoxville. An unamended state constitution: the Ten- 
nessee constitution of 1870, by William H. Combs. Knoxville, 1938. 514-524 p. 


TEXAS 
University of Texas. Texas legislature: one house or two, by Joe M. Ray, bureau 
„of public school extracurricular activities. Austin, University of Texas, 1937. 
. 240 p. 


WISCONSIN 
University of Wisconsin, Madison. A story of public service... Edited by 
Robert Foss with an introduction, the Wisconsin idea, by Professor Edwin E. 
Witte. Madison, 1938. 60 p. 


COUNCIL OF STATE GOVERNMENTS, Chicago, Ill. 
Reference list on interstate compacts and interstate coöperation (prepared by 
Professor W. Brooke Graves of the department of political science at Temple 
University, Philadelphia, Pa.). Chicago, 1938. 11 p. (mim). 
National governmental organizations. (Directory.) Chicago, Public administra- 
tion clearing house, 1938. 20 p. 
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ARGENTINE REPUBLIC : 
Inter-American conference for the maintenance of peace. Proceedings. (Steno- 
graphie reports.) Buenos Aires, December, 1936. Imprenta del Congreso nm 
cional, 1937. 814 p. 
Camara de diputados. El poder legislativo de la nacion Argentina. tomo 1, i 2. 
Buenos Aires, Imp. Nac., 1937. (Part 1 yas listed in an earlier issue.) 


BULGARIA 
Académie bulgare des sciences. Bibliographie des articles de periodiques allemands, 
anglais, français, et italiens sur leet urge et la Bulgarie. Sofia, Impr. de la Cour, 
1938. 686 p. 


° . s 
CANADA l 
Parliament. House of commons. Special committee on elections and franchise acts. 
Second and final report to the House, with minutes of evidence. Ottawa, 1937. 


372 p. 


s 
. 


COLOMBIA 
Procuraduria de la nación. El impuesto de transporte por oleoductos de uso 
público. Néstor Pineda. Bogotá, Imp. Nac., 1938. 73 p. 


GREAT BRITAIN 
House of commons. Epitome of the reports from the committees of publie ac- 
counts, 1857 to 1987. London, H.M.S.0., 1938. 839 p. 12s 6d. (‘‘The work of 
the Public Accounts Committee of the House of Commons in shaping and formu- 
lating a code of administrative practice in accounting for public expenditure 
during the past 80 years has rarely received the attention from students of the 


subject-matter it clearly deserves.’”’) H.C. 154, 1937-38. e*. 

MEXICO e 
Legislación del trabajo en los siglos XYI, XWII y XVIII. Relación entre la 
economia, las artes y los officios en la Nueva España ... Colaboración del 


Departamento autónomo del trabajo al segundo congreso nacional de historfa, 
celebrado en Merida, Yucatan, en Noviembere de 1935. Mexico, Talleres Graficos 
de la Nacion, 1938. 171 p. 

The Mexican expropriation law and cases in which it has been applied. Mexico. 
1938. 61 p. (Text in Spanish and English.) 


SWEDEN 
Socialstyrelsen. Social work and legislation in Sweden...Second revised 
English edition. Stockholm, 1938. : 


LEAGUE OF NATIONS 
International assistance to refugees. Note by the secretary-general. Geneva, 1938. 
9 p. XII. B. International Bureaux 1938. XII. B. 3. 
Ratification of agreements and conventions concluded under the auspices of the 
League of Nations. 19th list. Geneva, 1938. 139 p. V. Legal. 1938. V. 4. 
Committee for communications and transit. Passport system. Replies from govern- 
ments to the enquiry on the application of the recommendations of the passport 
conference of 1926. Geneva, 1938. 17 p. VIII. Transit. 1938. VIII. 3. 
Permanent mandates commission. Minutes of the thirty-fourth session.. 
Geneva, 1988. 250 p. VI. A. Mandates. 1938. VI. A. 1. 


INDEX TO VOLUME XXXI 


COMPILED BY MARY TRACKETT REYNOLDS 
Harvard University 


ADMINISTRATIVE LAW. Cole, Ken- 
neth C., Some Recent Proposals 
in the Sphere of Administra- 
tive Justice..............0.. 

Book notices.................. 
See also CONSTITUTIONAL LAW, ® 
JURISPRUDENCE 

ADMINISTRATIVE THEORY. Book no- 

783 

Book reviews on: Gulick, Luther, 

and Urwick, L. (eds.), Papers 
on the Science of Administra- 


See also MANAGEMENT, PUBLIC 
ADMINISTRATION 
A. F. of L. Book notices.......... 1002 
Akzin, Benjamin. Books noticed. . . 1202 
Alexander, Edward P. Books no- 
Tied 4 scsited nde iA a 
Allen, Ethan P. Book notices..... 
Allen, G. C. Books noticed....... 1210 
Allen, J. W. Books of, reviewed. . .1175 
Altman, O. R. Second and Third 
Sessions of the 75th Congress, 
1987~1938........ 0. e cece 1099 
Book notices..... ee re 383, 776 
AMERICAN POLITICAL SCIENCE ASSO- 
CIATION. Colegrove, Kenneth, 
Thirty-Third Annual Meeting. 116 
Powell, Thomas Reed, Presi- 
dential Address............. 1 


$C OM: ss erate AA EET 382 
Anderson, William. Book reviews. . 
Hid Shama aria ier pata e aS Bre ond 355, 1190 
Books noticed................. 776 
Angell, Sir Norman. Books of, re- 
viewed. 2.0... ec eee eee eee 984 
Angus, Henry F. Books noticed... 169 
ARMENIA, Book notices........... 1210 
Arnold, Thurman W. Books of, re- 
viewed. ..... 00. eee ce eee 745 
Ashton, E. B. Books of, reviewed.. 148 


Atkinson, R. C. Books noticed.... 779 
Attlee, Clement R. Books of, re- 


Aumann, F. R. Book notices. .397, 1213 
AUSTRIA. Book notices........... 1012 


*Ayearst, Morley. Book reviews.... 994 
Bailey, S. H. Books noticed....... 1014 
Bain, Read. Theory and Practice of 

State Administratjon........ 495 


Baker, Elizabeth F. "Books noticed. 172 
Baldwin, Hanson W. Books noticed 594 
Ballis, William. Books of, reviewed. 152 
Bassett, Edward M. Books no- 


Bellquist, Eric Cyril. Book notices. 
E E 1005, 1212 
Benns, F. Lee. Books noticed. .... 602 
Benson, George C. S. Book notices. 
AA EEEE 175, 1206 
Berdahl, Clarence A. Book reviews. 
ie sch and tees reve og B71 O82, 984 
Berkof, Robert. Books of, reviewed. 768 
BIBLIOGRAPHY. Ametican Govern- 
mept and Public Law..... 177, 402, 
ESETE 603, 811, 1020, 1215 
Foreign and Comparative Gov- 
ernment............ 184, 410, 611, 
EE Peete eke alae 819, 1027, 1221 
International Relations. . . 188, 415, 
ee nee: 615, 828, 1031, 1224 
Jurisprudence........... 195, 423, 
Biges Meausorng Rs 623, 830, 1038, 1231 
Local Government....... 198, 426, 
oglu avele@ aleve oie, d 627, 835, 1042, 1234 
Political Theory......... 200, 429, 
sini a alee EEDS Eat 630, 837, 1045, 1237 
Government Publications, Amer- 
ican ..205, 433, 633, 840, 1047, 1240 
Government Publications, For- 
eign . .207, 436, 636, 844, 1051, 1243 
Book notices on Bibliographical 
Materials..........--0485 395, 597 
McClelland, Glenn B., Doctoral 
Dissertations in Preparation at 
American Universities........ 


1245 


1246 


Price, Miles O., Government 
Publications........ 205, 433, 633, 
EEEE alin ce adhe N 840, 1047, 1240 

Snider, Clyde F., Recent Publi- 
cations of Political Interest... 
eee 177, 402, 603, 811, 1020, 1215 

Binkley, W. E. Books of, reviewed . 1188 
BIOGRAPHY. Book notices...... 172, 383,° 
ETR 585, 589599, 778, 1004, 1005 

Book reviews on: Brinton, Crang, 
The Lives of Talleyrand....... 
Burns, Edyard M., James 
Madison; Philosopher ‘of the 
Constitution. ©... ce ccc cease 1179 
Gerlach, Bellmut, Von Rechts 
nach Links... 0... cece ees 
Mitchell, Stewart, Horatio Sey-° 
mour of New York........... 


Sutton, Eric, Gustav Strese- 

mann; His Diaries, Letters, and 
PODS i osacsgcids needed oles 760 
Bisson, T. A. Book notices........ 790 
Books of, reviewed......... .... 988 

Bittermann, Henry J. Books of, re- 
WIOWER serorei ena tics ees 748 


(Me faced cece 590 
Blakey, Roy G. Book notices...... 586 

Book reviews. .%.......eeee00 557 
Blough, Roy. Books of, rbviewad.. 749 


Boardman, Roger Sherman. Books 
noticed... ....cec cece aa 1004 
Boerner, Alfred V. The Position of 
the NSDAP in the German 
Constitutional Order......... 1059 
Books noticed. .......-...6... 1008 
Bolitho, Hector. Books of, reviewed 363 
Borgese, G. A. Books of, reviewed. 148 
Bose, Sudhindra. Book notices.... 385 
Bradley, Phillips. Book reviews. 373, 754 
Brady, Alexander. The Critical 
Problems of Canadian Feder- 
957 
Brandeis, Elizabeth. Book notices . 1002 
Brecht, Arnold. Book reviews. .... 1173 
Briefs, Goetz A. Books noticed. ... 
Briggs, Herbert W. Book reviews. . 
Ee EN © Sle i E aE ES 377, 985 
€ 367 
Brinton, Crane. Books of, reviewed. 755 
BRITISH EMPIRE. Mills, Lennox A., 


THE AMERICAN POLITICAL SCIENCE REVIEW 


The Policies and Interests of 
Great Britain and Holland in 
the Far East............-.4. 

Book notices..........00002005 

Book reviews on: Hancock, 
W. K., Survey of British Com- 
monwealth Affairs, Vol.I..... 
Keith, A. B., The Dominions as 
Sovereign States... ......0005 1191 
Royal Institute of Interna- 

e tional Affairs, The British Em- 
pire; A Report on its Structure 


and Problems... .. ccc cece eee 140 
See also GREAT BRITAIN, FOR- 
BIGN POLICY 
Bromage, Arthur W. Book no- 
TICES 3 assets a a NaS eee soars 1004 
Book reviews. .......0ce scene 353 


Brooks, Earl. Books of, reviewed. .1189 
Brooks, Robert C. Book reviews... 750 
Browder, Earl. Books of, reviewed. 746 
Brown, Everett S. Books noticed.. 772 
Brown, Ray A. Book notices...... 399 
Buck, A. E. Books of, reviewed.... 
Buell, Raymond Leslie. Book re- 


BUREAUCRACY. Cole, Taylor, Italy’s 
Fascist Bureaucracy......... 1143 
Burns, Edward M. Books of, re- 


noticed... .... cece eee ee eee 


391 
Campbell, E. G. Books noticed.... 380 
CANADA. Brady, Alexander, The 
Critical Problems of Canadian 
Federalism... 0.0.0.0 00 eee es 
Spencer, Richard C., The Uni- 
cameral Legislature of Ontario. 67 
Book notices........... 166, 387, 393 
CAPITALISM. Book notices..... 599, 1009 
Book reviews on: Arnold, Thur- 
man W., The Folklore of Capi- 


957 


Carpenter, William S. Deorganiza~ 
tion in Maine............6-. 1139 
Book reviews. ........-.0+--20- 
Carr, E. H. Books noticed..... 172, 599 
Carroll, Daniel Ball. Book notices. 401 


INDEX 


Carter, Edward W. Book notices.. 781 


Books noticed............00005 590 
Chapman, Charles Edward. Books 
of, reviewed................ 771 
Chase, E. P. Book notices......... 781 
Book reviews. ..........e-000- 140 
CHINA. Book notices......... 790, 1016 
Book reviews on: Berkof, Robert, 
Strong Man of China......... 768 


Bisson, T. A., Japan in China. 988 
Hughes, E. R., The Invasion of e 
China by the Western World... 768 
Kawakami, K. K., Japan in 


OL ee is ania saa 768 
LaFargue, Thomas E., China 
and the World War........... 575 


Linebarger, Paul M. A., Gov- 

ernment in Republican China. .1197 
CHURCH AND sTATE. Book notices.. 387 
C.1.0. Book notices............. 1002 
civics. Book notices............. 1019 
CIVIL SERVICE. See PERSONNEL 
Clapham, J. H. Books noticed.... 784 
Clark, Jane Perry. Books of, re- 


Clark, Marjorie R. Books noticed.. 601 
Clarke, Helen I. Book notices. 161, 1017 
Clokie, Hugh McDowall. Books of, 

reviewed... ...... ec cee cece 


128 


Cole, G. D. H. Books of, reviewed. 561 
Cole, Kenneth C., Some Recent 
Proposals in the Sphere of Ad- 
ministrative Justice.......... 


TERUCTACY. 0... ke eee ee eee 1143 
Colegrove, Kenneth, Thirty-third ° 
Annual Meeting of the Ameri- 
can Political Science Associa- 


LOT EE EE E E E 116 
Book notices............. 1205, 1210 
> Book reviews. ............0055 153 


‘hs, William H., An Unamended 
te Constitution; The Ten- 
“Sonstitution of 1870... 514 


\ 


k 


COMMUNISM. Book notices........ 
Book reviews on: Browder, Earl, 
The People’s Front........... 
Heimann, Eduard, Commu- 
nism, Fascism, or Democracy?. 551 
Laidler, Harry W., American 


Socialism... 0.0... cee ec eee 746 
COMPARATIVE GOVERNMENT. Book 
notices....... Swe eet gical 590, 1007 


Condliffe, J. B. Books noticed. ... . . 1209 
conaRrEss. Altman, O. R., Second 
and Third Sessions of*the 75th 


CONSTITUTIONAL LAW. Cushman, 
Robert E., Constitutional Law 


im 1936-37...... 0.0 c eee ees 278 
Grant, J. A. C., State Consti- 
tutional Law in 19387~-38...... 670 





, The Search for Uni- 
formity of Law.............. 1082 
Mason, Alpheus T., The Con- 
servative World of Mr. Justice 
Sutherland, 1883-1910....... 
Powell, Thomas Reed, From 
Philadelphia to Philadelphia.. 1 
Ratchford, B. U., Constity-. 
tional Provisions. GSverning 
State Borrowing. ............ 694 
Simsarian, James, The Diver- 

° sion of Interstate Waters in the 
United States.......... ween 907 

Book notices....... 158, 589, 773, 999 

Book reviews on; Binkley, W. E., 

The Powers of the President....1188 
See also ADMINISTRATIVE LAW, 


JURISPRUDENCE 
Cook, Thomas I. Book notices.... 791 
Book reviewS...... ss ceev eens 1177 


coérpinatTion. Marion, John H., 
Organization for Internal Con- 
trol and Coérdination in the 
U.S. Army... ccc eee eee eee 877 
Cornick, Philip H. Books noticed. .1214 
Corwin, Edward S. Book reviews.. 745 
Cram, Ralph Adams. Books of, re- 


Crawford, Finla G. Book reviews. . 
Crecraft, Earl Willis. Book notices. 590 
Cushman, Robert E., Constitutional 

Law in 1936-87. ..........6. 


1248 


Books noticed. ............--. 589 
CZECHOSLOVAKIA. Book notices.... 592 
Daughtery, Carroll R. Books no- 

Heede ge. Ae ES EFEN 1002 
Davidson, Ronald C. Books no- 
teed oon ed kein E 783 
Books of, reviewed............. 1180 
Davis, Shelby Cullom. Books no- 
ticed: ocam cee seed 3... 388 
Dawson, Robert M Books noticed. 166 
deLigt, Bart. Books noticed....... 1009 
DeLong, Earl fi. Boob notices... .. 158 


DEMOCRACY. Book reviews on: 
Cram, Ralph Adams, The End 
of Demogracy..........0. 000s 1165 
Heimann, Eduard, Commu- 
nism, Fascism, or Demoecracy?. 551 
Leighton, J. A., Social Philoso- 
phies in Conflict. .........6.. 
Lippincott, Benjamin E., Vic- 
tortan Critics of Democracy.... 989 
Scott, Jonathan F., Twilight of 


the Kings....... cee eee eevee 994 
Tead, Ordway, The Case for 
Democracy. .... 60... eee ceee 989 
wReytsgh, Harold C. Books of, re- 
viewed... cece eee eee 756 
Devine, John E. Books noticed.... 401 


Dickinson, E. D. Bdoks of, re- 
viewed...... 0... cece ee eee 369 
DICTATORSHIP. Book notices... .164, 385 
Book reviews on: Ashton, E. B., 
The Fascist; His State and His 


Heimann, Eduard, Commu- 
nism, Fascism, or Democracy?. 551 
Leighton, J. A., Social Philoso- 


phies in Conflict. a...se.. 549 
See also FASCISM, NATIONAL 80- 
CIALISM 
Dimock, Marshall E. Book re- 
views....... AE 134, 546 
DIPLOMACY. Book notices...... 394, 588 
Book reviews on: Perkins, Dex- 
ter, The Monroe Doctrine, 
VBET—19O7 ccc ccc nec cn acces 566 
Sutton, Eric, Gustav Strese- 
mann; His Diaries, Letiers and 
PODPCTS2 2 deeri s ve die sie yoda ak 760 


Dodd, William E. Books noticed.. 176 


THE AMERICAN POLITICAL SCIENCE REVIEW 


Dorr, Harold M. Book reviews. ... 1186 
Dowling, Noel T. Books noticed... 158 
Driver, C. H. Book reviews....... 124 
Dubs, Homer H. Books noticed... .1016 
Dulles, Foster Rhea. Books of, re- 


151 
Dykstra, Gerald O. Books noticed. 590 
Dykstra, L. G. Books noticed..... 590 


e 
Eagleton, Clyde. Book reviews... . 
E Gr etacia aisle te terees 152, 369, 980 
Ebenstein, William. Book notices.. 162 
Book reviews............ee00- 


Book reviews on: Eulenberg, 
Franz, Allgemeine Volkswiri~ 
schaftspolitik..... 0.0... eens 
Lewis, Cleona, America’s Stake 
in International Investments... 752 

BDUCATION. Book notices......175, 396, 
snare Wale sie 600, 779, 1014, 1200, 1201 

Book reviews on: Hartshorne, 
Edward Y., German Universi- 
ties and National Socialism... 150 

Egger, Rowland. Books noticed... 175 
Einzig, Paul. Books noticed...... 167 
ELECTIONS. Steinbicker, Paul, Ab- 
sentee Voting in the United 
SEAHOS se. ody els Va ave etela wate eres 
Winnacker, Rudolph A., Elec- 
tions in Algeria and the French 
Colonies under the Third Re- 


898 


261 


Elliott, William Yandell. Books of, 
reviewed.........-.c cece eee 
Ellis, Ellen Deborah. Book notices. 
aaa aA aAA ISET 792, 1211 
Book reviews. ............002-- 130 
Ellwood, Charles A. Books noticed. 793 
Emeny, Brooks. Book reviews.... 375 
Emerson, Rupert. Book reviews... 14% 
Books of, reviewed..........+ d 
ENGLAND. See BRITISH BMY 
GREAT BRITAIN s 


Enmale, Richard. Books noticed... 400 
Eulenberg, Franz. Books of, re- 


viewed ..... 0. cece eee eee 996 
EUROPEAN HISTORY. Book notices.. 602 
Book reviews on: Scott, J. F., 
Twilight of the Kings......... 994 
Fagen, Melvin M. Books noticed.. 168 
Fahs, Charles B. Book reviews.... 576 


Fainsod, Merle. Book notices..... 1007 
Fairlie, John A. Book reviews..... 


EIEEE S 146, 363, 563, 1168 
Farber, William O. Book notices. 
ETEEN EEEE at 160, 999 


FAR Bast. Mills, Lennox A., The 
Policies and Interests of Great 
Britain and Holland in the Far 

727 


S eer eee 598, 789, 790, 1210 

Book reviews on: Berkof, Robert, 
Strong Man of China......... 768 
Bisson, T. A., Japan in China. 988 
Clyde, Paul H., A History of 
the Modern and Contemporary 
Far Bast... ... ccc ccc cence 
Emerson, Rupert, Malaysia; A 
Study in Direct and Indirect 
RUC. boo os eee Sees 8 Oe ni 570 
Hughes, E. R., The Invasion of 


China by the Western World... 768 
Kawakami, K. K., Japan in 
CHING. oo cece nese ceenees 768 


Keesing, Felix M., The Philip- 
pines; A Nation inthe Making. 769 
Kuno, Y. S., Japanese Expan- 


ston on the Asiatic Continent... 153 
Lederer, Emil and Emy, Japan 
in Transition... 1c... cee eae 765 
Park, No-Yong, Retreat of the 
Wost ieren $288 aye cs one k 573 
Tiltman, H. Hessell, The Far 
East Comes Nearer..........- $73 
` Wildes, H. E., Aliens in the 
BOS so visas 6 ivy a E 155 
Farley, Miriam S. Books noticed.. 170 
Fascism. Miller, James W., Youth 
.. in the Dictatorships......... 965 
ComBook notices... eeunenn eanne 163 


Stakzreviews on: Borgese, G. A., 
nessee Ch The March of Fascism. 148 


1249 


Field, G. Lowell, The Syndical 
and Corporate Institutions of 
Italian Fascism... .......... 
Mankiewicz, H., Le National- 
socialisme Allemand.......... 
Schmidt, Carl T., The Plough 
and the Sword... a.s, cee ee 


. Seton-Watson, R. W., Britain 


and ihe Dictatorg............. 
Steiner, Arthur, Government in 
Fascist Italy...... Peay aaa 
See also DICTATORSHIP, NA- 
TIONAL, SOCIALISM ° . 
Faust, Martin L. Book notices.... 
ET Gets ag e... 087, 588, 777 
FEDERALISM. Brady, Alexander, 
The Critical Problems of Ca- 
nadian Federalism........... 
Simsarian, James, The Diver- 
sion of Interstate Waters in 
the United States............ 
Book reviews on: Bittermann, 
H. J., State and Federal Grants- 


Clark, Jane P., The Rise ofa 
New Federalism aR 1183 
Key, V. O. Jr., The Adminis- 
iration of Federal Grants i 


O° PROD ie 0.65 Fo ela eos haere ates 1008 
Fellman, David. Book notices... .. 584 
Fenwick, Charles G. Books noticed. 999 


Fesler, James W. Book notices.... 398 
Field, G. Lowell. Books of, re- 
viewed..... cc cence cece eens 763 
Field, Oliver Perry, Book reviews. .1184 
Books noticed. ......-eeee reese 399 
Finch, George A. Books noticed... 393 
Finer, Herman. Book reviews..... 144 
Fischer, Josef. Books noticed..... 592 


Fitzgibbon, Russell H. Book notices 788 


Books noticed..............005 782 
Fleming, Denna Frank. Books of, 
TeViewed... 2... eee eee eee 980 


Fletcher, Mona, Bicameralism as 
Illustrated by the: Ninetieth 
General Assembly of Ohio.... 80 


Fodor, M. W. Books noticed...... 593 
Foerster, Friedrich Wilhelm. Books 
of, reviewed... ... ees ececaee 559 


1250 


Ford, James. Books noticed....... 401 
Ford, Katherine M. Books noticed. 401 
FRANCE. Winnacker, Rudolph A. 
Elections in Algeria and the 
French Colonies under the 
Third Republic............- 261 
Book notices...... 384, 388, 389, 1204 
Book reviews:on: Brinton, Crane, ë 
The Lives of Talleyrand....... 755 
Knight, Melvin M., Morocco ¢s 


a French Economic Venture.. . 582 
Frost, S. E., Jr. ani noticed..... 396 
Gamble, Philip on Books of, re- 

VICWOD ois. cic ses 2 E A 360 
Garner, James W. Book reviews... 976 
Gaus, John M. ‘Book reviews...... A 


AED. 132, 547, 1180 
GEOGRAPHY. Spykman, N. J., Ge- 

ography and Foreign Policy .28, 213 
Book reviews on: Bowman, L, 

The Limits of Land Setilement. 375 
Colby, Charles C., Geographic 
Aspects of International Rela- 


WONG is Sido ei bbe es tale ore 1192 
Gerlach, Helmut. Books of, re- 
viewed...... ccc eee cece eens 559 


GUEMANT. Boe»ner, Alfred v., The 
Position of the NSDAP in the 
German Constitutional Order . 1059 
Krebs, Gerhard, A Step To- e 
ward Reichsreform in Ger- 

536 

Book notices.......... 168, 386, 1008 

Book reviews on: Foerster, Fried- 

rich W., Europa und die 


Deutsche Frage..........004. 559 
Gerlach, Hellmut, Von Rechts 
nach Links... 0.0... ccc eens 559 


- Hartshorne, Edward Y., Ger- 

` man Universities and National 
Soctalism...... ccc ccc ween 150 
Huber, Ernest R., Verfassung.1171 
Mankiewicz, H., Le National- 
socialisme Allemand.......... 
Newcomer, Mabel, Central and 
Local Finance in Germany and 


See also NATIONAL SOCIALISM 
Gihl, Torsten. Books of, reviewed .1195 
Gilbert, Allen H. Books noticed. ..1211 


THE AMERICAN POLITICAL SCIENCE REVIEW 


Gipson, Lawrence H. Books noticed 161 
Godshall, Wilson Leon. Books no-' 


Goodenough, Erwin R. Books of, 
FEVIEWEd... cece eee eee 1177 

Goguel, François. Books noticed. . . 1204 

Gosnell, Cullen B. Book notices... 
ATE E E TA 778, 1204 


Rooks of, reviewed........... a 
GOVERNMENT REGULATION. Herring, 
E. P., The Experts on Five 
Federal Commissions........ 86 
Book notices........... 380, 586, 590 
Book reviews on: Eulenberg, 
Franz, Allgemeine Volkswirt- 
schafispolitik.... cc. cece ecaee 
Johnson, Emory R., Govern- 
ment Regulation of Transporta- 


Lippmann, Walter, An In- 
quiry into the Principles of the 
Good Society........... hie’ 
McDiarmid, John, Government 
Corporations and Federal Funds.1184 
O’Brien, Terence H., British 

Experimenis in Public Owner- 


127 


ship and Control.........0055 146 
Sharfman, I. L., The Interstate 
Commerce Commission, Part 
IV sisari P ETE .. 554 
Graham, George A., Reorganization 
—A Question of Executive In- 
stitutions... 2... . cece ewes 708 
Grant, J. A. C., State Constitutional 
Law in 1987-38. .........44- 670 
The Search for Uniformity of 
LEB Wi EE EE E ETA 1082 
Book notices. ..........000005 160 
Book reviews... .....-eese sees 552 
Graper, Elmer D. Book notices.... 591 
Gr@ves, W. Brooke, Criteria for 
Evaluating the Effectiveness 
of State Government........ 508 
Book reviews... ....-..s00000- 1183 
Books noticed................ 997 


GREAT BRITAIN, FOREIGN POLICY. 
Mills, Lennox A., The Policies 
and Interests of Great Britain 
and Holland in the Far East.. 727 


INDEX 


Stewart, Robert B., Treaty- 
Making Procedure in the 
United Kingdom........... F 
Book notices. ..........-+..-- 
Book reviews on: Hall, Henry L., 
The Colonial Office........... 
Royal Institute of Interna- 
tional Affairs, The Colonial 


Problem... ccc cece cence 142 
Seton-Watson, R. W., Britain 
and the Dictators............. 0986 
Sidebotham, Herbert, Great 
Britain and Palestine........ 579 


See also BRITISH EMPIRE 
GREAT BRITAIN, GOVERNMENT AND 
pouitics. Pollock, J. K., The 
British Party Conference. ..... 
Book notices............085 386, 783 
- Book reviews on: Bolitho, Hec- 
tor, King Edward VIII...... 
Clokie, Hugh M., and Robinson, 
J. W., Royal Commission of In- 
QUAY ari oes ea WEE CE ee aia 
Keith, A. B., The King, the 
Constitution, the Empire, and 
Foreign Affairs..... EE 363 
Newcomer, Mabel, Central and 
Local Finance in Germany and 
England... 0. ccc ees 
O’Brien, T. H., British Experi- 
ments in Public Ownership and 
Control icsthincaee soe ee ose 
Stout, Hiram H., Public Serv- 
ice in Great Britain.......... 753 
PCOS ove i oe ce cee 161, 591, 781, 784 
Book reviews on: Seton-Watson, 
R. W., Britain in Europe, 
L789-1L91G. occ cen cecvences 
GREAT BRITAIN, LOCAL GOVÐRN- 
MENT. Book notices.......... 1006 
GREAT BRITAIN, POLITICAL PARTIES. 
Book reviews on: Attlee, C. R.,° 
The Labour Party in Perspec- 


Va Mieke watch ewe ben EE 
Gregg, Robert D. Books noticed... 392 
Griswold, Thelma I. Books noticed. 780 
Guild, Frederick H. Book reviews. .1187 
Gulick, Luther. Books of, reviewed. 132 


1251 
Haider, Carmen. Book notices.... 163 
Book reviews. ........0000. 1». 768 
Hall, Ford P. Book notices....... 399 
Hall, Henry L. Books of, reviewed. 568 
Hall, Jerome. Books noticed......1213 
Hallett, George H. Jr. Books no- 
tGOds 6. ve eles aoe es 780 
Halperin, S. William. Books no- 
ticed...... PE IE OO E 1 63 


Hanctck, W. K. Books of, reviewed 140 
Harley, J. Eugene. Book notices. . . 1203 
Harper, Samuel’ N. Books of, re- 


viewed...0...2. ce cece cece 365 
Harris, Robert J., Jr. Book notices. 
CRAS, %....... . 1004, 1018 
Hartshorne, Edward Y, Books of, 
ereyiewed...... cece cece eee ee 150 
Harvey, Ray Forrest. Books no- 
COCO is. 0 eos sce aba eee sateen’ 792 
Hasluck, E. L. Books noticed..... 1207 
Hayden, J. Ralston. The Institute 
of Far Eastern Studies....... 114 
Book reviewS........-.eeeeeee 570 


Hearnshaw, F. J. C. Books noticed. 171 
Hecock, Donald S. Books noticed. .1004 
Heimann, Eduard. Books of, re- 

viewed.........000005 © quel 
Heinberg, J. G. Book notices re 1006 
Helmreich, E, C. Book notices. 

eave. a:tecel oat veo a Sie OUENS 386, 1011 
760 
Heneman, Harlow J. Book notices. 

ee eee 171, 591, 1007 


Henry, Nelson B. Books noticed. . . 1200 
Herndon, John G., Jr. Book no- 
TOES EEEE EET 586 


Herring, E. Pendleton, The Ex- 
perts on Five Federal Com- 


TÄISSIONS ia a nai 86 
Book notices... ........00eeee 1201 
Book reviews............. 755, 1188 

Hertz, Friedrich. Books of, re- 
viewed,...... cece eee ean 559 
Hervey, J. G. Books noticed...... 590 
Hesseltine, William B. Book notices 588 
Higby, C. P. Book notices... .. 394, 395 
Hill, Chesney. Book notices... .173, 393 
Hill, Helen. Books noticed........ 999 
Hill, L. Books noticed........... 1006 
Hill, Norman L. Book notices..... 

Salon hassel ...166, 784, 1014, 1206 


1252 


Hindmarsh, A. E. Book reviews... 765 

HISTORY. Book notices........ 394, 781 

Book reviews on: Brinton, Crane, 

The Lives of Talleyrand....... 

Deutsch, Harold C., The Gene- 

sts of Napoleonic Imperialism. 756 
Wittke, Carl (ed.), Essays in 
Honor of Charles Howard Mc- 

3 124 

Hoag, Clarence G. Books noticed.® 780 
Holeombe, Arthur N. Book re- 


Holland, W. L. Books neticed.... 595 
Hoon, Elizabeth E. Books noticed. 781 
Hoover, Calvin B. Books noticed.. 164 
Hopper, Bruce. Book réviews..... 365 
Hormell, Orren C., State Legisla- ° 
tion on Public Utilities, 1986- 


Horn, Ernest. Books noticed. ..... 600 
Houghton, N. D. Book notices .392, 598 
Hubbard, Henry V. Books noticed. 382 
Huber, Ernest Rudolf. Books of, re- 


Hughes, E. R. Books of, reviewed.. 768 
Hutcheson, Harold. Books noticed. 1005 
Hugley, Aldous. Books of, reviewed 546 
Hyneman, Chafles S., Tenure and 
Turnover of the Indiana Gen- 
eral Assembly....... *....,51, 311 


IMPERIALISM. Mills, Lennox A., The 
Policies and Interests of Great 
Britain and Holland in the Far 

727 


Book reviews on: Deutsch, 
Harold C., The Genesis of 
. Napoleonic Imperialism...... 
Emerson, Rupert, Malaysia; 
A Study in Direct and Indirect 


756 


570 
Knight, Melvin M., Morocco as 
a French Economic Veniure.... 
Royal Institute of Interna- 
tional Affairs, The Colonial 


582 


Problems... ccc cece cee 142 
INDIA. Book notices.............. 385 
Inman, Samuel G. Books noticed.. 596° 
Innis, H. A. Books noticed....... 393 


THE AMERICAN POLITICAL SCIENCE REVIEW 


INTERNATIONAL FINANCE. Book no- 
LICOS A 16, g oes E ees 
INTERNATIONAL LAW. Stewart, Rob- 
ert B., Treaty-Making Pro- 
cedure in the United Kingdom. 
Wild, Payson §., What is the 
Trouble with International 


167 
655 


478 


Book reviews on: Ballis, William, 
The Legal Position of War.... 152 
Briggs, Herbert W., The ‘Law 
Of Nations... . 0... cewceeees 
Gihl, Torsten, International 
Legislation... .cccccceees ». 1195 
Kuhn, A. K., Comparative 
Commentaries on Private Inter- 
national Law..........eeeeee 
Oppenheim, L., International 


Royal Institute of Interna- 
tional Affairs, International 
Sanctions.... 0. ccc cece e evans 
Waltz, Waldo Emerson, The 
Nationality of Married Women. 991 
INTERNATIONAL RELATIONS. Spyk- 
man, N. J., Geography and 


Foreign Policy............ 28, 213 
Book notices..... oe 169, 171, 172 
a Saa aA 175, 387, 391, 592, 
seei eri taeae a 593, 597, 784, 785, 


Book reviews on: Angell, Sir 
Norman, Geneva and the Drift 


TOWO oee reena ian a 984 
Bowman, I., The Limits of 
Land Settlement. ounce. 375 


Colby, Charles C., Geographic 
Aspects of International Rela- 


*Dickinson, E. C., et al, Prob- 
lems of War and Peace in the 
Society of Nations..... iasant a 369 
Fleming, D. F., The United 
States and World Organization, 


1920-19883. ...ssessnasesss. 980 
Madariaga, S., Theory and 
Practice in International Rela- 
ONS. RE SEOANE TEE 369 





INDEX 


Potter, P. B., Collective Secu- 
rity and Peaceful Change...... 
Shotwell, James T., Ai the 
Paris Peace Conference....... 
Toynbee, A. J., Survey of Inter- 
national Affairs, 1986........ 
Various Authors, The World 
CTS eA eee oe 
INTERNATIONAL TRADE. Book no- 
PCOS ois sce eevee ae 789, 1012, 1013 
Book reviews on: Elliott, W. Y-.« 
(ed.), International Control in 


the Non-Ferrous Metals....... 568 
INTERSTATE COMMERCE. Book no- 
PCOS viciesiais ccateve Goat epore Boece ace 773 


Book reviews on: Sharfman, I. L., 
The Interstate Commerce Com- 


mission, PartIV............ 554 
See also CONSTITUTIONAL LAW 
Treland, Gordon. Books of, re- 
VieWEd...... cece ce eee ee eee 578 
Ireland, Philip W. Books noticed.. 786 
Ishii, Ryoichi. Books noticed..... 595 
Isom, Warren Rex., The Office of 
Lieutenant-Governor in the 
States. . 0.0... cece cece eees 921 
ITALY. Cole, Taylor, Ttaly’ s Fascist 
Bureaucracy...... 0.0.00 ee 1143 
Book notices............0.0005 163 


Book reviews on: Borgese, G. À., 
Goliath; The March of Fascism. 148 
Field, G. Lowell, The Syndical 
and Corporate Institutions of 


Italian Fascism. s.s.s... 763 
Schmidt, Carl T., The Plough 
and the Sword... . cece cee eene 763 
Steiner, Arthur, Government i in 
Fascist Italy... 2. eee cee eee 763 
Jacks, L. P. Books noticed....... 1008 
Jackson, Sir Gilbert. Books no- 
les Gone a er 1018 
Janowsky, Oscar I. Books noticed 
fled na E Ee denn Ea 168, 1014 
Janzen, Henry. Book notices...... 400 


Book reviews............. 551, 1169 
JAPAN. Mills, Lennox A., The Poli- 
cies and Interests of Great 
Britain and Holland in the Far 

727 


1253 


Book reviews on: Japanese Diplo- 
> matic Documents.......00008. 576 
Bisson, T. A., Japan in China. 988 
Dulles, Foster R., Forty-Y ears 
of American-Japanese Rela- 


Hughes, E. R., The Invasion of 
China by the Western World... 768 
Kawakami, Ke K., Japan in 
China...... Os sauce aden as 768 
Kuno, Y. S, Japanese Expan- 
sion on the Asiatic Continent... 153 
Lederetr, Fmil ind Emy, Japan 


in Transition... 0... cece ane 765 
Tiltman, H. H., The Far Hast 
Comes Nearer..... Beene 573 
* Wildes, H. E., Aliens in the 
HOGS A E E E EE 155 
Jászi, Oscar. Book notices........ 1209 
Book reviews......... 559, 759, 1166 


Jobst, Valentine III. Book notices. 787 
Johnsen, Julia E. Books noticed... 380 
Johnson, Alvin W. Books of, re- 


viewed: ona See bie 358 
Johnson, Claudius O. Book no- 
ees soo aide die Sides dane ci 10038, 1198 
Book reviews...........- =» quent 37 
Johnson, Eldon L. Book notices. ..1005 


Johnson, Emory R? Books of, re- 


WiEWE bois ccude dace sedan ws 993 
Johnstone, William C. Book no- 
Aea EEE E EE 786 
Book reviewS.......-...0eeeee 573 
Jöhr, Walter Adolf. Books of, re- 
AGEA AA EEE E ETT 348 
Jones, Chester Lloyd. Book no- 
ale e PARME E E EE 385 
Book reviews. ........00+e00e- 771 
Joshi, G. N. Books noticed....... 385 


JURISPRUDENCE. Grant, J. A. C,’ 
The Search for Uniformity of 


Mason, A. T., The Conserva- 
tive World of Mr. Justice 
Sutherland, 1883-1910....... 443 
Book notices. . 160, 161, 174, 387, 595, 
E 772, 794, 1018, 1206, 1213 
Book reviews on: Ebenstein, Wil- 
liam, Die Rechtsphilosophische 
Schule der reinen Rechtslehre... 1173 
Kuhn, A. K., Comparative 


1254 


Commentaries on Private Inter- 
national Law, or Conflicts of 


PGW AE odie bia sree ance 8 aye 368. 
Pound, Roscoe, et al., The Fu- 
ture of the Common Law....... 552 


Schiffer, Walter, Die Lehre vom 
Primat des Vélkerrechts in der 


neueren Literatur. .........:. 129° 
. 
Kalijarvi, Thorsten X. Books n8- 
RICE EEA 1011 
Kallenbach, Jobgph E Book no- 
aTeo: TAE Shae 777 
Kane, Albert E. Books noticed.... 790 
Kawakami, K. K. Books of, re- 
‘ viewed eysi s e raige 768 
_ Keesing, Felix M. Books of, re-° 
viewed. ...sesssesssosseseso 769 
Keith, Arthur Berriedale. Books of, 
reviewed............00. 363, 1191 
Kelchner, Warren. Book reviews.. 579 
Keller, Arthur S. Books noticed... 787 


793 
587 
384 


Kendall, Willmoore. Book notices. . 
Kendrick, M. Slade. Books noticed. 
Kent, Sherman. Books noticed.... 
Keohane, Mary P. Books noticed.. 400 
‘Keahane, Robert E. Books noticed. 400 
Kerwin, Jeromé G. Books noticed. 1200 
Key, V. O., Jr. Book reviews...... 748 

Books of, reviewed...°..... g 353 


Kimmel, Lewis H. Books noticed.. 157 
Kirk, Grayson L. Book notices... 
A ase ca ent T ne EE E 167, 1207 
Book reviews. ............0005 579 
Kneier, Charles M. Book notices. . 
ile ahah E ENNE EUN oss 1019, 1199 
Knight, Melvin M. Books of, re- 
viewed.......esssessoseseee 582 
Knudson, John I. Books noticed... 784 


Kolnai, Aurel. Books of, reviewed. .1166 
Krebs, Gerhard. A Step Toward 


Reichsreform in Germany.... 536 

Book reviews............. 348, 1171 
Kuhn, Arthur K. Books of, re- 

viewed......... cece eee e eens 368 


Kuno, Yoshi S. Books of, reviewed. 153 
Kurtz, Russell. Books noticed..... 1017 


LABOR. Book notices...... 166, 386, 393, 
hte AS 397, 601, 1002, 1018, 1204 
Book reviews on: Attlee, O. R., 


THE AMERICAN POLITICAL SCIENCE REVIEW 


The Labour Party in Perspec- 


HUG asst heels O55 Mi eee 561 
Cole, G. D. H., The People’s 
Front. sosea souar ease ies .. 561 
See also A. F. of La, C.I. 0. 
LaFargue, Thomas E. Books of, re- 
viewed... 0.0... 00. ca ee eee 575 
Laidler, Harry W. Books of, re- 
ewed seinnse 746 
Lambie, Morris B. Book notices... 158 
Landman, J. H. Book notices..... 602 
Book reviews. ...,.sersesesuso 352 
Landtman, Gunnar. Books of, re- 
view@d 0... cece ee cee eee eens 1169 
Lange, Oscar. Books noticed...... 793 
Lasker, Bruno. Books noticed..... 789 
LATIN AMERICA. Book notices..... 1015, 
Book reviews on: Belaunde, Vic- 
tor A., Bolivar and the Political 
Thought of the Spanish Ameri- 
can Revolution.......ceceeeee 770 
Chapman, Charles E., Repub- 
lican Hispanic America....... 771 
Moore, David R., A History of 
Latin America... 2... cee eee 771 
Laves, Walter H. C. Book notices. . 
EE 785, 1009 
LAW. See ADMINISTRATIVE LAW, CON- 
STITUTIONAL LAW, INTERNA- 
TIONAL LAW, JURISPRUDENCE 
LAW ENFORCEMENT, Book notices. .1199 
Book reviews on: Millspaugh, 
A. C., Crime Control by the Na- 
tional Government............ 137 


Lederer, Emil. Books of, reviewed. 765 
Lederer-Seidler, Emy. Books of, re- 


LEAGUE OF NATIONS. Book notices.. 
...178, 891, 586, 592, 784, 791, 1210 

Book reviews on: Angell, Sir 

Norman, Geneva and the Drift 


LEGISLATION. Altman, O. R., Sec- 
ond and Third Sessions of the 
75th Congress, 1937-38...... 1099 
Fletcher, Mona, Bicameralism 
as illustrated by the Ninetieth 


General Assembly of Ohio.... 80 
Hormell, Orren C., State Leg- 
islation on Public Utilities, 
1986-38 ........... 020 eee eee 1123 


INDEX 


Hyneman, C. S., Tenure and 
Turnover of the Indiana Gen- 
eral Assembly...........-- §1, 311 
Spencer, Richard C., The Uni- 
cameral Legislature of On- 
67 
Book notices..... 584, 780, 1201, 1206 
Book reviews on: Johnson, Al- 

vin W., The Unicameral Legis- 


laturi 5 odie eee Sores be ene 358 
Leiserson, William N. Books no-e 

Heed. sik see eis. 6 ve ele es 1018 
Leighton, Joseph A. Books’ of, Te- 

viewed. es cssreriiosio tirs 549 


Lennhof, Eugene. Books noticed. .1012 
-Leseohier, Don D. Book notices. 

wisigidie ia ead tad KEA cores lao 733, 1002 
Leven, Maurice: Books noticed.... 586 
Lewis, Cleona. Books of, reviewed. 752 
Lewis, Ewart, Organic Tendencies 

in Mediaeval Political Thought 849 


Lewis, John D. Book notices..... 400 
Book reviews.............0005 127 
Liang, M. C. Books noticed...... 794 
Linebarger, Paul M. A. Books of, 
reviewed..............- 2.1197 
Lippincott, Benjamin E. Book re- 
VIOWS a erae Bees 746 
Books of, reviewed............ 989 


Lissitzyn, Oliver J. Books noticed. 787 


LOCAL GOVERNMENT. Carpenter, 
W. S., Deorganization in 
Maine. ....... cece ee eee eee 1139 


Snider, Clyde F., County and 
Township Government in 1937 936 
Book notices. . 583, 584, 774, 778, 1006 
Lockmiller, David A. Books no- 
tided E E eee Cae es 
Loewenstein, Karl. Book reviews.. 756 
Lowrie, S. Gale. Book notices..... * 775 
Lummus, Henry T. Books noticed. 160 

Lybyer, Albert Howe. Book re- 


788 


McClelland, Glenn B., Doctoral 
Dissertations in Preparation at 
American Universities....... 796 

Book notices........... 175, 589, 590 


1255 


" McCulloch, Robert W. Book no- 


TICES OEE E ae ne EA T 1019 
McDiarmid, John. Books of, re- 
VieWedeser cs Seccceeicee arasus 1184 


MacDonald, Lois. Books noticed. .1002 


McGoldrick, Joseph D. Books no- 
5 (01:1 See ee nee a 400 
e McGovern, William M. Book re- 
VIOWS.. 0.0 eee eee cent eens 769 
McIlwaine, Charles Howard. Book 
TOVIEWS. 6. eee cece eee eee 1175 
McKean, - Peyton D; *Books no- 
ticed. ..e... E rere 1201 
MacKenzie, Norn Books no- 
ticed....... AORE, 597 
MacNair, Harley Farnsworth. Book 
*TOYICWS. 0... eee eee ee eee 156 
MacNeil, Douglas H. Books no- 
ticed: sarea ae ate sien. Gaeta ve 1000 
McReynolds, George E. Books no- 
TOOT iia. Fae eda Fe aes Shwe 168 
Madariaga, Salvador. Books of, re- 
Viewed: 6is'ss60 sc ec tines ela 369 
Maddox, William P. Book notices. 
at steuansne-e Rug a aerate LENE 388, 786, 1012 
Magil, A. B. Books noticed....... 1198 


Malone, Paul E. Books noticed. .. 5774 
MANAGEMENT. Short, “Lloyd M., 
Studies of Administrative Man- 


agement*in the Federal Gov- 
e 


ernment. .....-...... 0020 93 
Book notices.............- 158, 783 
Book rev:. + on: Gulick, L:, and 

Urwick, Ü xas. ), Papers ón the 

Science of Adminisiration..... 132 

See also ADMINISTRATIVE THE- 

ORY, COORDINATION, PUBLIC 

ADMINISTRATION 

Mandell, Milton. Book reviews... .1189 
Books noticed.............+. 1201 


Mankiewicz, H. Books of, reviewed. 759 


Mann, Frederick J. Books no- 
TOE a. ssc aie oe sags eet tesserae 787 
Manner, George. Book reviews.... 129 
Manning, J. W. Book reviews..... 139 
Manuel, Frank A. Books of, re- 
viewed Sais caeca bic east 761 
Marion, John H., Organization for 
Internal Control and Coérdi- 
nation in the U. S. Army..... 877 
Martin, Roscoe C. Book notices... 584 


1256 


Marx, Fritz Morstein. Books no- 


Mason, Alpheus Thomas, The Con- 
servative World of Mr. Justice 
Sutherland, 1883-1910....... 443 

Mason, John Brown. Book notices. 388 

Mathews, John M. Books noticed. 598 

Matscheck, Walter. Books noticed. 779e 

Melder, Frederick Eugene. Books 


noticed....... eee es 9. 773 
Meriam, Lewis, Public Service— 
Occupatior or Industry?...... 718 
Book notices.” . 2...0.. mena.. 1201 
Books noticed....5...........5 381 


Michel, Paul-Henri. Books noticed. 786 
Milchrist, Elizabeth. * Books no- 


ticed: miaren orenac esias e.. °161 
Miller, James W. Youth in the Dic- 
tatorships....... 0c eee ee 965 


Mills, Lennox A. The Policies and 
Interests of Great Britain and 


Holland in the Far East...... 727 
Book notices..... E 166, 389 
Book reviews..........2.+0: .. 1191 

Millspaugh, Arthur C. Books of, re- 

piowedeereos 0a Sec sow ee 137 


Mims, Lgonard E. Books noticed.. 400 
Mitchell, Kate %. Books noticed... 595 
Mitchell, Stewart. Books of, re- 


viewed.... 0... cece tee eeeaee 750 

MONOPOLY. Book notices......... 399 
Book reviews on: Elliott, W. Y. 
(ed.), International Control in 

the Non-Ferrous Metals....... 568 
Moore, David R. Books of, re- 

VIOWE 6 sews aves isos idara tie od 771 
Moore, Harry Estill, Books of, re- 

viewed......... eee ee eee ..... 1180 

Moore, Jane. Books noticed....... 1212 


Morton, Walter A. Book notices. .1001 
Mosher, William E., The Profession 
of Public Service............ 
Mott, Rodney L. Book notices.... 
GE ae a eae see 772, 781, 783 

MUNICIPAL GOVERNMENT. Book no- 
tices. .... herras 382, 775, 777, 780, 
AE E 1004, 1199, 1201, 1214 

Book reviews on: National Re- 
sources Committee, Our Cities. 355 

Walker, Mabel L., Urban Blight 
and Slums.......000- ce eee .- 1190 


THE AMERICAN POLITICAL SCIENCE REVIEW 


munitions. Book notices......... 1010 
Munro, Dana G. Book notices. .... 596 
Book reviews............. 136, 1165 
Books noticed.............040. 1007 
Muntz, E. E. Books noticed...... 1019 


Myres, S. D., Jr., Books noticed .. . 


Nafziger, Ralph O. Books noticed.. 395 

NATIONAL DEFENSE. Book notices.. 388 
Book reviews on: Dupuy, R. E., 

e and Eliot, G. F., If War Comes. 151 
NATIONAL SOCIALISM. Boerner, Al- 
fred V., The Position of the 
NSDAP in the German Con- 

stitutional Order............ 1059 

Book notices..... 168, 386, 1012, 1014 
Book reviews on: Hartshorne, 
E. Y., German Universities and 


National Socialism:.......... 150 
Mankiewicz, H., Le National- 
socialisme Allemand.......... 759 


Neatby, Hilda M. Books noticed.. 387 

Nettels, Curtis P. Book notices. 161, 383 

Newcomer, Mabel. Books of, re- 
viewed...........0ce eee 144, 360 


Nissenson, S. G. Books noticed.... 383 
Noble, George Bernard. Book no- 
5 (tae ee 594, 1016 
Book reviews..............4. . 151 
Nolen, John. Books noticed....... 382 
Nolting, Orin F. Books noticed.... 775 


Notter, Harley. Books of, reviewed. 350 
Nuquist, Andrew E. Book notices. . 
tis adden wn T 794, 1016 


Oatman, Miriam E. Books noticed. 590 
O’Brien, Terence H. Books of, re- 
146 
O'Donnell, May G. Books noticed . 1018 
Odum, Howard W. Books of, re- 


Ogden, Henry V. S., The Antith- 

i. “esis of Nature and Art, and 

Rousseau’s Rejection of the 

Theory of Natural Rights.... 643 

Ogg, Frederic A. Book notices.... 592 
Departments: Book reviews 
and notices.......... 124, 347, 546, 
ere ar een iat 745, 976, 1165 
News and Notes..... 110, 348, 542, 
wore Oo aGak 21S artiste 736, 971, 1158 


A 





INDEX 1257 
Ohlin, Bertil. Books noticed...... 1005 Walter, An Inquiry into the 
Omura, Bunji. Books noticed..... 1205 Principles of the Good Society.. 127 
Oppenheim, L. Books of, reviewed. 754 Walker, Mabel L., Urban 
O’Rourke, Vernon A. Book notices. Blight and Slums............ 1190 
aeaa eaen ee 789, 791,1210 Pois, Joseph. Books noticed...... 781 


Oualid, William. Books noticed. ..1208 


Pajus, Jean. Books noticed........ 1203 
Paris, James Daniel. Books no- 
teed nir oop ie eevee wees 1001 
Park, No-Yong. Books of, ræ 
viewed sereta Ornea saree os 573 
Patterson, Ernest Minor. Books no- 
Heed EPE E ES 1014 
Paul, Randolph E. Books of, re- 
viewed ....... 0c. canaris 360 
PEACE. Book notices............. 592 
Book reviews on: Oppenheim, L., 
International Law... 2.2.6.0. 754 
Peel, Roy V. Book notices..... 795, 997 
Books noticed...............2- 1199 
Pennock, J. Roland. Book notices. . 
acre. oie Saal E ERES S 174, 387 
Perkins, Dexter. Books of, reviewed 566 
Perlman, Selig. Book notices...... 599 


PERSONNEL. Herring, E. P., The 
Experts on Five Federal Com- 
MissiONS...... cece ee eee ees 86 
Meriam, Lewis, Public Service 
—Occupation or Industry?... 718 
Mosher, W. E., The Profession 
of Public Service............ 332 

Book notices.165, 381, 401, 1201, 1203 
Book reviews on: Brooks, Earl, 
In-Service Training of Federal 


Stout, Hiram H., Public Service 
in Great Britain... 0... cece 
Pfankuchen, Llewellyn E. Book no- 
HES ranee eaea 1211, 1214 
Pfiffner, John M, Book notices.... 382 
PHILIPPINES. Book reviews on: 
Keesing, Felix M., The Philip* 
DUNCR E EE 
Phillips, Burr W. Book notices... . 
Pigou, A. C. Books noticed....... 
Pinney, Harvey. Book notices.... 
NG's Seles euskaia acne eis 1005, 1213 
PLANNING, Book notices.......... 
Skettis 382, 398, 1213, 1214 
Book reviews on: Lippmann, 


POLITICAL PARTIES. Pollock, J. K., 
The British Party Conference. 525 
Book reviews on: Attlee, ©. R., 
The Labour Barty in Perspec- 
Give........ Bidddt x vacate ates 
Cole, G . D. E., The People’s 
De: ee eee eR 
Gosnell, H. F., PE Poli- 
tics; ChicagowModel.......... 
Lippincott, Benjamin E., Vic- 
torian Critics of Democracy... . 
POLITICAL THEORY. Boerner, Al- 
fred V., The Position of the 
NSDAP in the German Con- 
stitutional Order............ 1059 
Lewis, Ewart, Organic Tend- 
encies in Mediaeval Political 
Thought...........- wee. 849 
Ogden, Henry V. &., The An- 
tithesis of Nature and Art, and 
Rousseau’s Rejection of the 
Theory of Natural Rights... 643 
Book notices..... .2...791, 792, 793, 


561 
561 
136 


989 


Book reviéws on: Allen, J. W., 
English Political Thought, 1603- 


Cil i REE E E T 1175 
Browder, Earl, The People’s 
Fronto aeeoea Va OR ware Be 746 
Cohen, H. E., Recent Theories 

of Sovereignty. .......ecceeee 128 
Davidson, Donald, The Attack 

on Leviathan. .....cceeceenee 1180 
Foerster, Friedrich W., Europa 

und die Deutsche Frage. s... 59 
Goodenough, Erwin R., The .. 
Politics of Philo Judaeus...... 1177 


Hertz, Friedrich, Nationalgeist 
und Politik. ......c.ee cee aes 559 
Huber, Ernest R., Verfessung.1171 


Huxley, Aldous, Ends and 
Means. so ed ine bse iens ioa 546 
Jöhr, W. A., Die Stdndische 
Ordnung eoria os iseasi anaa 348 
Kolnai, Aurel, The War Against 
the Westens nan aA 1166 


1258 


Laidler, Harry W., American 

Socialism... RaRa 746 
Landtman, Gunnar, The Ori- 

gins of the Inequality of the So- 

cial Classes... 6. eee eee 1169 
Leighton, J. A., Social Philoso- 
phies in Conflict...........4. 
Sait, E. M., Political Institu- 
tions—A Preface. 0... cece 
Sorokin, P. A., Social and Cule 
tural Dynamics........-.0005 1168 
Tead, Ordway, The Case for. 

Democracy... .¢. scorers es. 989 
Wittke, Carl. (ede), Essays in 
Honor of Chärless Howard Me- 


WAAT E E SA 124 
Various Authors, pees apd » 
the Individual... pen... 347 


Pollock, James Kerr, The British 
Party Conference............ 
Books noticed. ............... 1008 


Popper, David H. Book notices.... 595 

Book reviews. ...........000005 155 
Ponsford, Pearl Oliver. Books no- 

ted 5. ec Ss ieee ieee se edie 777 


Porter, Kirk H. Books of, reviewed. 556 
Potter, Pitman B. Books noticed. .1208 

Books of, revfewed............ 369 
Pound, Roscoe. Books of, reviewed. 552 


Powell, Alden L. Book notives..... 
POETA 380, 601, 772 

Powell, Thomas Reed, From Phila- 
delphia to Philadelphia....... 1 


Prescott, Frank. Books.noticed.... 
Preuss, Lawrence. Book reviews... 
Price, Miles O., Government Pub- 
lications............ 205, 433, 633, 
Renee oir test eer 840, 1047, 1240 
PROPAGANDA. Book notices....... 789 
See also PUBLIC OPINION 
Prosser, C. W. Books noticed..... 
PUBLIC ADMINISTRATION. Bain, 
Read, Theory and Practice of 
State Administration........ 
Cole, Taylor, Italy’s Fascist 
Bureaucracy...........020005 1148 
Graham, George A., Reorgan- 
ization—A Question of Execu- 
tive Institutions............ 
Graves, W. Brooke, Criteria 
for Evaluating the Effective- 


367 


THE AMERICAN POLITICAL SCIENCE REVIEW 


ness of State Government.... 508 
Herring, E. P., The Experts on 
Five Federal Commissions.... 86 
McDiarmid, John, Govern- 
ment Corporations and Fed- 
eral Funds.............006. 1184 
Marion, John H., Organization 
for Internal Control and Co- 
ordination in the U. S. Army.. 
Meriam, Lewis, Public Service 
«—Occupation or Industry.... 
Schmeckebier, L. F., Organiza- 
tion of the Executive Branch 
of the National Government; 
Changes between June 1 and 
November 380, 1937.......... 
, Ibid.; Changes be- 
tween December 1, 1937, and 
May 31, 1988...........0008 
, Ibid.; Changes be- 
tween June 1 and July 15, 1988 931 
Short, Lloyd M., Studies of 
Administrative Management in 
the-Federal Government..... 93 
Book notices.......... 158, 161, 162, 


877 


718 


104 








? 
A EAE 775, 781, 783, 1005, 1006 
Book reviews on: Brooks, Earl, 
In-Service Training of Federal 
Employees... 0 ccc cece cee cee 1189 
Gulick, L., and Urwick, L. 
(eds.), Papers on the Science of 
Administration... sessen 
Key, V. O., Jr., The Adminis- 
tration of Federal Granis to 


O’Brien, T. H., British Experi- 
ments in Public Ownership and 
Control... ccc eee erai ien naaa 
Porter, Kirk H., State Admin- 
UStratiOn.... 6 cee cece eee 
Sharfman, I. L., The Interstate 
Commerce Commission, Part IV. 
Thurston, John, Government 
Proprietary Corporations...... 
PUBLIC FINANCE. Ratchford, B. U., 
Constitutional Provisions Gov- 
erning State Borrowing....... 694 
Book notices.......... 157, 382, 587, 


Book reviews on: Blough, Roy, 


Tax. Relations Among Govern- 
mental Untis........-..00e ee 
McDiarmid, John, Government 
Corporations and Federal Funds .1184 
Newcomer, Mabel, Central and 
Local Finance in Germany and 
England... 0... eee 
, et al., Studies in Cur- 
rent Tax Problems 
Simons, Henry C., Personal 

Income Taxation. .......... a 557 
Sundelson, J. W., Budgetary 

Methods in National and State 





whbadles £2 @abhad nates 160, 168, 1201 
PUBLIC UTILITIES. Hormell, Or- 
ren O., State Legislation on 
Public Utilities, 1936-38...... 
Book reviews on: Ruggles, C. O., 
Aspects of the Organization, 
Functions, and Financing of 
State Public Utility Commis- 
SiOnNs.... 


1123 


Ce oY 


Quigley, Harold 5. Book notices... 170 

Book reviews............+ 988, 1197 
Rappard, William E. Books no- 

Heed sz. cS oh a nak ca dos CxS 789 
Ratchford, B., U., Constitutional 
Provisions Governing State 


Borrowing.........s.eeeeee 694 

Reed, Thomas H. Book notices.... 396 

Books noticed...............- 583 

Reeves, Jesse 8. Book reviews..... 350 
REGIONALISM. Book reviews on: 
Davidson, Donald, The Attack 

on Leviathan..... ccc ce eee 1180 
Odum, Howard W., and Moore, 
Harry E., American Regional- 

BEIM Aat Lee elo tk AD 1180 


Reid, John T. Books of, reviewed. ° 761 
Reiff, Henry. Book notices. . . .393, 395, 
794, 1013, 1014 
REORGANIZATION. Cole, Kenneth C., 
Some Recent Proposals in the 
Sphere of Administrative Jus- 


926 
Graham, George A., Reorgan- 
ization—A Question of Execu- 


INDEX _ ‘ 


* 


tive Institutions............. 
Short, Lloyd M., Studies of 
Administrative Management in 

the Federal Government...... 
Book notices...........2+-.005 
Book reviews on: Buck, A. E. 
The Reorganization of Siate 
Government in the United States 1186 
REVOLUTION. Book notices... .599, 1009 
Ridley, Clarence $. Books noticed. 775 
Rienow, Robert. Books noticed.... 178 


Rippy, J. Fred."Book reviews..... 566 
Books neticed. $ .9........... 1206 
Ritchie, H. Booksenoticed........ 790 


Robertson, William Spence. Book 
3 770 

Robingon, George C. Book notices. 779 

Robinson, J. William. Books of, re- 


viewed... 2. cece eee ewes 365 
Rohlfing, C. C. Books noticed.... 590 
Roman, Agnes. Books noticed.... 789 


Ronan, William J. Book notices. 172, 392 
Roosevelt, Colonel Theodore. Books 

of, reviewed 
Roucek, Joseph 8S. Book notices... 
592, 1014, 1210 
Rowland, James P. Books noticed. 397 
Russell, Bertrand. Books noticed. .1016 
Rubinow, Edward. S. Books no- 


a 


ey 


“Ruggles, C. O. Books of, reviewed. 356 

RUSSIA. Book notices.......... 392, 394 
See also COMMUNISM, U.S.S.R 

Rutherford, Geddes W., Some Re- 
cent Developments Affecting 
Facilities for Research in Gov- 
ernment Agencies in Washing- 


(0) 1 ee Se Rn ae 1162 
Rutherford, M. Louise. Books no- 
ticed.........-......2062-.2 160 


Rutledge, William P. Book notices. 1199 


Sait, Edward M. Books of, re- 


viewed... .... cece eee ee eee 547 
Sandelius, Walter. Book notices... 599 
Sarkissian, A. O. Books noticed. ..1210 
Saunders, Allan F. Book notices. ..1018 


Sayre, Wallace S. Books noticed. ..1201 
Schaffter, Dorothy. Book notices.. 774 
Schiffer, Walter. Books of, re- 


1260 


Schmeckebier, Lawrence F., Organ- 
ization of the Executive Branch 
of the National Government. . 
Seine Reaiae Wisse aOR ...104, 723, 931 
Schmidt, Carl T. Books of, re- 


oC a 394 
Schneider, Herbert. Books noticed. 163 
Schroth, John A., Jr. Book reviews® 554 
Schuman, Frederick L. Book re- 

views..... Sahih ve seats igbe S 565 


Senning, John P. Book reviews. «.. 
Seton-Watson, R. W. Books of, re- 


viewed... o.us. SNE, 377, 986 
Sforza, Carlo. Books noticed...... 1209 
Shannon, Jasper Berry. Book no- 

aee E AEE EET 176, 585 


Sharfman, I. L. Books of, reviewed. 554 
Sharp, Margaret. Books noticed... 591 
Sharp, Walter Rice. Book notices. . 
er ee ee 165, 173, 775, 1204 
Boo} reviews. .........64. 568, 1195 
Shull, Charles W. Books noticed... 584 
Shumate, Roger V.*Book notices.. 395 
Short, Lloyd M., Studies of Admjn- 
istrative Management in the 
Federal Government......... 93 


371 


Sikes, Pressly S. Book notices..... 
Silverstein, Nathan L. Book no- 

tices......... 793, 1012, 1208, 1209 
Siméy, T. S. Books noticed....... 162 
Simon, Herbert A. Books noticed.. 775 


Simon, 8. Fanny. Books noticed... 601 
Simons, Henry C. Books of, re- 
viewed..... cc cece eee eee eeee 557 
Simsarian, James, The Diversion of 
Interstate Waters in the United 
tates ha oean ewes hee ee 907 
Skelton, Oscar D. Books noticed.. 794 
Smill, George. Book notices....... 780 
Smith, Abbott Emerson. Books no- 
ticedicsser ienet anisan Ss 383 


THE AMERICAN POLITICAL SCIENCE REVIEW 4 


` Smith, Carl O. Books noticed... . . . 120: 


Smith, George H. E. Book reviews. 

EEE E 359, 99% 
Snider, Clyde F., County and Town- 

ship Government in 1937..... 93t 
Recent Publications of Politi- 

cal Interest......... 177, 402, 603 

aye a ieee te be is OG ech 811, 1020, 121: 

SOCIALISM. Book notices. . 599, 793, 101 

SOCIAL SCIENCES. Rutherford, G. W., ` 
Some Recent Developments 
Affecting Facilities for Re- 
search in Government Agen- 

cies in Washington........... 116° 

Book notices............0000e 66: 
SOCIAL SECURITY. Book notices... . 

A 158, 386, 779, 783, 1204 
Book reviews on: Wyatt, B. E., 
and Wandel, W. H., The Social 


Security Act in Operation..... 3E 
SOCIOLOGY. Book notices......... 
neeaaeia 395, 401, 793, 1019, 121. 


Book reviews on: Arnold, Thur- 
man V., The Folklore of Capi- 


Sorokin, P. A., Social and Cul- 
tural Dynamics...........0005 116° 
Sorokin, Pitirim A. Books of, re- 
viewed.. sisest cece ewes 11G: 
SOUTH AMERICA. Book reviews on: 
Ireland, Gordon, Boundaries, 
Possessions, and Conflicts in 
South America... .....0. e000 57 
See also LATIN AMERICA 
SOVEREIGNTY. Book reviews on: 
Cohen, H. E., Recent Theories 
of Sovereignty... .ccccecnvens 12¢ 
SOVIET UNION, See U.S.B. R. 
SPAIN. Wilcox, Francis O., Locali- 
zation of the Spanish War.... 287 
Book reviews on: Manuel, Frank 


Reid, John T., Modern Spain 
and Liberalism... .. ccc eves 
Sparlin, Estal E. Books noticed.. 
Spaulding, E. Wilder. Books no- 
teed ii. i En AaS 5& 
Spencer, Richard C., The Uni- ` 
cameral Legislature of Ontario 
Spencer, William H. Books noticed ` 


| 


761 
588 


1986-38........... EAE 1123 
2 Hyneman, C. S., Tenure and 

Turnover of the Indiana Gen- 

eral Assembly............ 51,811 

Isom, Warren Rex, The Office 

of Lieutenant-Governor in the 


bates. occas e ea aa i 921 
Ratchford, B. U., Constitu- 
tional Provisions Governing 
State Borrowing............ 694 
Book notices..... Dbnkewes ee ve 


...161, 379, 3882, 588, 772, 774, 780, 

781, 997, 1000, 1201, 1203, 1204 
_ Book reviews on: Buck, A. E, 

The Reorganization of State 
y Government in the United States.1186 
Porter, Kirk H., State Admin- 


¢ Istration...... cece eee ee eee 556 
¿© Ruggles, C. O., Aspects of the 
Organization, Functions, and 
wt Financing of State Public Util- 
, tty Commissions..........04. 356 
“ger, G. Nye. Book notices..... 168 
NK revieWS...... cc. eee cece 875 


INDEX 1261 
sprout, Harold H. Book reviews.. 752 ` Steinbicker, Paul G., Absentee Vot- 
Spykman, Nicholas J., Geography ing in the United States..... 898 
, and Foreign Policy prenn iss 28,213 Steiner, H. Arthur. Book reviews.. 148 

Book reviewS............e000- 1192 Books of, reviewed........... . 763 
gvaFrine. Herring, E. P., The Ex- Stene, Edwin O. Book notices... . 
perts on Five Federal Com- we eee eee eee eens 401, 779, 1203 
«Missions... ........ cece eee 86 Stevens, Henry. Books noticed....1198 
Atafford, Paul T. Book notices.... Stewart, Robert B., Treaty-Making 
Qo). led aie ere ane EEN 583, 1000 Procedure in the United King- 
Book reviews.........-.... ae 557 E i E EEEE EEE 655 
starr, Joseph R. Book notices. ... ¿784 Stone, Iva M. Book notices....... 1008 
Book reviewS..........e02+00- 561 Stout, Hiram M. Books of, re- 
TATE GOVERNMENT. Bain, Read, viewed, 09.650. Mice ee eee 753 
o, Theory and Practice of State Stowell, Ellery C.Book notices... 390 
y Administration............. 495 Strakhovsky, Leonid I. Books no- 
Combs, W. H., An Unamended ticed. Kea aa a 392 
į State Constitution.......... 514 Stuart, Graham H. Book notices. . 
Fletcher, Mona, Bicameralism eevee cree eee e cree ne eees 395, 1015 
as Ilustrated by the Ninetieth Book reviewS.............000- 582 
g General Assembly of Ohio.... 80 Summers, Boyd. Books noticed... 
. Grant, J. A. C., State Consti- Se Dinieialai sid Sieve E 379, 394 
x tutional Law in 1937-38..... 670 Sundelson, J. Wilner. Books of, re- 
Graves, W. Brooke, Criteria viewed... e.n eenen Petes 1187 
for Evaluating the Effective- SUPREME COURT. Book notices. ... 380 
ness of State Government.... 508 See also CONSTITUTIONAL LAW, 
Hormell, Orren C., State Legis- JURISPRUDENCE 
3 lation on Public Utilities, Sutton, Eric. Books of, reviewed.. 760 


Swanish, Peter T. Books noti¢ed®. 386 
SWEDEN. Book noticgs........... 1005 
Swisher, Carl-Brent. Book notices. 778 
e e 


Tansill, Charles Callan. Books of, 


Teviewed.........c eer vena 976 
TAXATION. Book notices. ..382, 587, 774 
Book reviews on: Blough, Roy, 
Tax Relations Among Govern- 
mental Untts........0 cece ees 749 
Gamble, P. L., Taxation of In- 
surance Companies.......... 360 
Newcomer, Mabel, ef al, 
Studies in Current Taz Prob `., 
OMS EEE ET 360 
Paul, R. E., Studies in Federal 
Taration. ccc. ceeseceecnee . 360 
Simons, Henry C., Personal In- 
come Taration'...........054. 557 
Tax Policy League, How Shall 
Business be Taxed?.......... 139 
Tuller, W. K., The Taxing 
PO Wer oseisa. shia science en aston 360 


Twentieth Century Fund, Fac- 


1262 THE AMERICAN POLITICAL SCIENCE REVIEW Y 


Mi 


ing the Taz Problem. ...2.....189 0 eecececeeeeuee 157, 601, 776, 1198, 
Taylor, Fred M. Books noticed... 793 Book reviews on: Browder, Earl, ; 
Tead, Ordway. Books of, reviewed? 989 The People’s Front.......... 746 
Teeling, William. Books noticed... 387 Laidler, H. W., American So- 5 . 
Tenner, Irving. Books noticed.... 777 HAUEM 2.6.3 Fi de.0.2F ee ook Se 7 
Thomas, David Y. Book notices... 170 UNITED STATES, HISTORY. Book no- 
Thompson, Virginia. Books no- tides easier eek ee 176, 383, 39% 

fced: oc ssw eee nie eE a 389 o 400, 589, 773, 778, 999, 1004, 106. - 
Thompson, Walter. Book reviews.. 128 Book reviews on: Burns, Ed- ° 
Thurston, John. Book notices. . . æ 157 ward M., James Madison... .1175 

Books of, reviewed............ 134 eLewis, Cleona, America’s |! 
Tiltman, H. Hessell. Books of, re- Stake in International Invest- 

viewed.....%.. ee er ares 573 MONG PS EET 752 
Timm, Charles A. yok notices. . Mitchell, Stewart, Horatio _ 

kaarina 168, 389, 891, 593, 597, 1010 Seymour of New York........ 750 
Tobin, Harold J. Book‘notfees.... 790 Notter, Harley, The Origins of  ! 
Toynbee, Arnold J. Books of, ye the Foreign Policy of Woodrow 

WiOWed EAEE EA 565 Wlsinisriecesiaaaaa cinia 350 
TRANSPORTATION. Book notices. .. . 1004 Perkins, Dexter, The Monroe 

Book reviews on: Johnson, E. R., Doctrine, 1867-1907 . s.. 56°: 

Government Regulation of Tansill, C. C., America Goes to 

Transportation............ .. 998 WOR cscvicias deen jcc ara ES 976 
Trumbower, Henry R. Book notices 380 UNITED STATHS, NATIONAL GOVERN- 
Tuller, Walter K. Books of, re- MENT. Altman, O. R., Second 

aa CA E EET 360 and Third Sessions of the 75th. i 
Tupper, Eleanor. Books noticed... 168 Congress, 1987-38........... 1099 

Pe ` Graham, George, Reorganiza- 
UNEMPLOYMENT? Book notices. . 779, 783 ‘tion—A Question of Executive 
UNICAMBRALISM. Spencer, Richard Institutions. ............. .. 708 

C., The Unicameral’ Legisla~ Marion, John H., Organiza- 

ture of Ontario............. 6 tion for Internal Control and 

Book notices............... 379, 584 Coérdination in the U. S. 
Book reviews on: Johnson, Alvin AMY esnie n owa i 877" 

W., The Unicameral Legisla- Book notices... 2.0.2... .eee eee 

CUTE i 6b gow icd AAE ase ware ie Ge 358 ~ eee 158, 380, 381, 587, 777, 1003; 
Upson, Lent D. Book notices...... 382 Book reviews on: Binkley, W. E., 
Urwick, L. Books noticed........ 783 The Powers of the President... "1188 

Books of, reviewed..........4- 182 Brooks, Earl, In-Service Train- ; 
UNITED STATES, FOREIGN POLICY. ing of Federal Employees..... 1189 . 
. "Book notices............+-4. 170, Millspaugh, A. C., Crime Con- ‘. 
ae i74, 588, 598, 791, 1013, 1015, 1206 trol in the National Government 137 
Book reviews on: Dulles, Foster Wyatt, B. E., and Wandel, 

R., Forty Years of American- °W. H., The Social Security Act 

Japanese Relations.......... 573 in Operation PA E ies ot . 359 , 

Fleming, D. R., The ‘United U.S.S.R. Book notices....... sana "11007 

States in World Organization, Book reviews on: Harper, Sam- 

1920-1988... osusunnsuenaeno 980 uel N., The Government of the ; 

Roosevelt, Col. Theodore, Soviet Union... ....cec ee eees 36° 

Colonial Policies of the U. S... 352 as 
UNITED STATES, GOVERNMENT AND Vagts, Albert. Books of, reviewed.. í 


POLITICS, Book notices....... Vandenbosch, Amry. Book notices. 1 


INDEX i 1263 





Vander Zee, J. Book notices. . . 174, 599 Trouþle. with International 
Vannerus, Allen. Books noticed... 795 T a AVERE LONER CIAA 478 
Van Sant, Edward R. Books no- Book notices............. 172, 1208 

TCO si oes Se Grace E E S 587 Wildes, Harry Emerson. Books of, 
\inacke, Harold M. Book notices. reviewed. ......ccceeae neues 155 
T BRS wens Gwe, pame 169, 891, 595, 1206 Wilgus, A. Curtis. Books noticed.. 385 

dm Redlich, Marcellus. Books no- Williams, Albert Rhys. Books no- 
| ticed... cco 1015 e ticed. 2.2... eA einicsten 1007 
"OTING, See ELECTIONS Williams, Mary W.*Books noticed. 782 


; Wilsdh, George Ge Books noticed. .1211 
Wager, Paul W. Book reviews. ...749 Wilson, Robert R. Book notices. ..1015 


Walker, Harvey. Book notices. "381 ker, Rudolph Electi 
Walker, Mabel L. Books of, re- Dee nicer yf tie ao 


viewed...... ccc cece cece eens 1190 . HED 
. J d@ the Third Re- 
Wallace, Donald H. Books noticed. 399 Co asta k aa ae 
publiee eee eneas 261 
Waltz, Waldo Emerson. Books of, Book th 384 
reviewed.......ceeeeeeeee ee 991 yi FE are oe a 
: ifte, Edwin ook notices. 
Bane aes H. Booke:ofy ae sas Conia eae 158, 386, 1018, 1204 
var. Wilcox, Francis O., Localiza pears Book ens sires y 
tion of the Spanish War a ainssi 237 OOB OF REVIEW CO cise ias Teigi 
Book notices.......... 388, 389,594 Woodward, C. Vann. Books no- 
‘Book reviews on: Angell, Sir ticed........... seek eseeens 585 
Norman, Geneva and the Drift . WORLD WAR. Book notices. TERREN 790 
to War.. oo eheseceirceeraena 984 Book reviews on: LaFargue, 
Ballis, William, The Legal Posi- Thomas E., China and the 
tion of War... cc... cde cease 152 World War....... tet eeeeees 575 
Dupuy, R. E., and Bliot, G. F., p Tansill, C. C., America® Gæs 
If War Comes... o... annann 151 to War. at. earen 976 
Vagts, A., The History of Mili- Woytinsky, W. S. Books noticed. . 1204 
lATISM o ce cece cn ene ees 373 Wright? Eliza G. Books noticéd...1019 
Ware, Edith E., Books noticed.. . 597 Wright, Benjamin F. Book reviews 
Weinfeld, Abraham C. Books no- ————seesssesessososseseeren 989, 1179 
ticed. a ee einasi 166 Wright, Quincy. Book reviews.... 368 


Wells, Roger H. Book notices. .... 1008“ Wright, Roy V. Books noticed. ...1019 
Wengler, Wilhelm. Books noticed.1206 Wu, John C. H. Books noticed.... 794 
Werne, Benjamin. Books noticed.. 586 Wyatt, Birchard E. Books of, re- 
West. B. W. Books noticed....... 590 Viewed... .. eee cc eee eee eee 3859 
White, Howard. Book notices. .379, 600 

White, Leonard D. Book reviews.. 753 Young, John Park. Books noticed. 1012 
White, Wilbur W. Books of, re- 


viewed......... 20. cece eee 580 Ziegler, Martha. Book notices. 58% 1004 
Wilcox, Francis O., Localization of* Zink, Harold. Book notices. . 480, 1200 
the Spanish War............ 237 Zurcher, Arnold J. Book notides. . . 164 


Wild, Payson 8S., What is the Book reviewS........-0.00- 549, 761 


